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THE   DECISIONS 


or  THX 


SUPEEMB  COUBT  OP  THE  UNITED  STATES, 


JANUARY  TERM,  1848. 


Benjamin  O.  SiicSf  Plaintitf  in  bbbob,  v.  Thoxas  Hxxndlkt. 

The  deckioiM  of  tbk  ooort  ia  Groroi  o.  BInighter,  15  Poten,  448,  and  Rowan  «. 

RanneJt,  6  Howafd,  134,  again  alBimod. 
The  continnanoe  of  a  eaose,  or  the  refhul  to  oontinae  it,  reata  in  the  aound  dia- 

cretion  of  the  eonrt  in  which  the  motion  ia  nuule,  and  cannot  be  roTiewed  by 

writ  of  error.    Thia,  alao,  haa  been  long  aettled. 
Under  the  atatotea  of  MionaHpni,  a  proteot  of  pfondtaorj  notea,  and  atatement  of 

noticea  njen  to  the  partiea,  being  certified  under  the  notarial  leal  and  Teriiied 

bj  the  affidaTit  of  the  notary,  may  be  read  in  eridenoe.    It  ia  not  neoeaMiy  to 

introdnee  the  notary,  peraonally,  to  teatiiy. 
Under  a  plan  of  naii  aummptU^  teatimonj  cannot  be  faeeiTod  ralatiDg  to  the  raai* 

dence  <n  a  party  and  bearing  npon  the  jariadiction  of  the  court. 

Thu  case  was  brought  up^  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  die  Southern  District  of  Missis- 
sippi. 

In  1835y  the  following  notes  were  executed :  — 

1 4,000.  Part  Gibson,  2d  May,  1836. 

On  the  fifteenth  day  of  February,  eighteen  hundred  and  thirty- 
seven,  I  promise  to  pay,  to  the  order  of  Passmore  Hoopes,  four 
thousand  dollars,  value  received,  negotiable  and  payable  at  the 
office  of  the  Planters'  Bank  at  Port  Gibson. 

H.  N.  Spbncbb. 

Indorsed:  Passmore  Hoopes,  Benj.  O.  Sims. 

$  5,169.  Port  Gibson,  May  2d,  1835. 

Twelve  months  after  the  fifteenth  February,  1836, 1  promise 
to  pay,  without  defalcation,  to  the  order  of  Passmore  Hoopes, 
five  thousand  one  hundred  sixty-nine  dollars,  value  received, 
negotiable  and  payable  at  the  office  of  the  Planters'  Bank  at 
Port  Gibson.  H.  N.  Spknceb. 

Indorsed:  Passmore  Hoopes,  Benj.  O.  Sims. 

VOL.  VI.  1 


SUPREME  COURT. 


Simt  9,  Haadlej. 


$  4,000.  Port  Oibson,  %d  May,  1835. 

On  the  fifteenth  day  of  February,  eighteen  hundred  and 
thirty-eight,  I  promise  to  pay,  to  the  older  of  P&88mdie  Hoopee, 
four  thousand  dollars,  value  received,  negotiable  and  payable  at 
the  office  of  the  Planters'  Bank  at  Port  Oibeon. 

H.  N.  Sfkhoxb. 

Indorsed :  Ftesmore  Hoope^  Beig.  O.  Sims. 

Part  Gibson,  May  2,  1835. 
Twelve  months  after  the  16th  February,  1837, 1  promise  to 
pay,  without  defalcation,  to  the  order  of  Passmore  Hoopes,  five 
thousand  one  hundred  sixty-nine  dollars,  value  received,  nego- 
tiable and  payable  at  the  office  of  the  Planters'  Bank  at  Port 
Gibson.  H.  N.  Sfcnckb. 

Indorsed :  Passmore  Hoopes,  Benj.  O.  Sims. 

$3,907.17.  CUntan^  December  14/A,  1835. 

On  the  first  day  of  January,  eighteen  hundred  and  thirty- 
eight,  I  promise  to  pay  Thomas  Himdley  three  thousand  nine 
hundred  and  seven  dollars  and  seventeen  cents,  for  value  re- 
ceived. Bkhj.  O.  Sims. 

All  these  notes  came  into  the  possession  of  Thomas  Hund- 
ley. 

In  April,  1838,  Hundley  brought  a  suit  in  the  Circuit  Court, 
upon  all  the  notes,  against  Sims^  the  plaintiff  in  error. 

At  May  term,  1838,  Sims,  the  defendant,  filed  two  pleas, 
1.  turn  assumpsit,  and  2.  that  the  notes  were  passed  to  Hund- 
ley for  the  purchase  of  slaves  illegally  introduced  into  the 
State,  in  contravention  of  the  second  section  of  the  seventh 
article  of  the  constitution. 

The  plaintiff  joined  issue  iipon  the  first  jdea  and  demurred 
to  the  second.  The  court  sustained  the  demurrer,  and  the 
cause  went  to  trial  upon  the  general  issue  plea. 

When  the  cause  was  called  for  trial,  the  defendant'  moved  for 
a  continuance,  and  filed  an  affidavit,  which  it  is  unnecessary  to 
state ;  but  the  court  refused  the  continuance,  to  which  refusal 
the  defendant  excepted. 

The  bill  of  exceptions  then  proceeds  as  follows : — 

The  plaintiff  then  produced  the  following  record  of  a  protest 
of  the  said  note  for  $5,169,  which  said  record  is  iA  the  words 
and  figures  following,  to  wit :  — 

State  of  Mississippi,  Claiborne  County,  ss : 

I,  William  M.  Randolph,  notary  public,  branch  Planters' 
Bank,  Port  Gibson,  duly  commissioned  and  qualified  according 
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to  law,  and  lesidiiig  in  said  town,  do  hereby  certify  ^  that  on  the 
eighteenth  day  of  Febniaryi  1837, 1  vent  to  the  branch  Plant- 
ere*  Banl^  at  Port  Gibacm,  and  then  and  there  pveeented  for 
payment  the  original  note,  of  which  the  following  is  a  true 
copy; 

$  5^169.  Part  Gibson,  May  U,  1842. 

Twelve  mcmths  after  the  15th  February,  1836,  Ipromiae  to 

Say,  without  defidcation,  to  the  order  of  Punnore  Hoopes, 
ye  thousand  one  hundred  and  aizty-nine  dollars,  value  re- 
ceived, negotiable  and  payable  at  the  oflke  of  the  Plantos* 
Bank  at  Port  Gibson.  H.  N.  SFxiroaB. 

Indorsed, ^Passmobb  Hoophs, 
BniJ.  O.  Sdu, 
Thos.  HuHi^unr. 

And  I  then  and  there  demanded  paynient  of  the  said  note, 
according  to  the  tenor  and  effect,  and  was  answered  by  the 
teller  of  the  said  bank,  that  the  seid  note  would  not  be  paid, 
and  that  no  funds  were  deposited  in  said  bank  for  that  purpose ; 
and  the  said  not^  was  not  paid  by  anyperson,  when  payment 
thereof  was  dmiAnded  as  aforessid.  Whereupon,  I  protested 
said  note  for  non-payment,  and  notified  the  parties  tfiersto  of 
said  dfflfnand,  non-payment,  and  protest,  and  tiiat  the  holder  of 
said  note  looked  to  than  toi  pa3rment  thereof,  ^iduch  notices 
were  given  at  the  time  and  in  the  mannerfollowing,  to  wit:— - 
(Copies  annexed.) 

For  Pftssmore  Hoopes,  written  notice  of  the  above  tenor  was 
handed  to  him  at  his  store  in  Port  Gibson. 

F<Mr  Beiyamin  O.  Sims,  a  written  notiee  of  the  same  tenor 
was  put  in  the  poet-office  at  Pprt  Gibson,  on  the  same  day, 
directed  to  him  at  Clint<m,  ML  Which  facts,  then  and  there 
noted  by  me  on  my  official  record,  constitute,  as  herein  set 
forth,  a  full  and  true  record  of  all  that  was  done  by  me  in  the 
premises. 

P       n        In  testimony  whereof,  I  have  hereunto  set  my  hand 
L^  ''J    and  affixed  my  official  seal,  this  Ist  day  of  June,  1838. 
Wm.  M.  Rahdolph,  Notary  PubUe. 

State  of  Mississippi,  Claiborne  County : 

Personally  appesored  before  the  undersigned,  justice  of  the 
peace  for  said  county,  the  above-named  Wm.  M.  Randolph, 
who  made  oath,  that  the  foregoing  record  and  certificate  con- 
tain the  truth,  to  the  best  of  his  knowledge  and  belief. 

Wm.  M.  Randolph* 

Sworn  to  before  me,  this  Ist  day  of  June,  1838. 

Lewis  CrONLT,  /.  P.      [SCAL.] 
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Part  Gibmm,  18tik  Febmay,  1837. 
Bknj.  O.  Sims  : 

Please  to  take  notice,  that  a  note  drawn  by  H.  N.  Spencer, 
in  faror  of  Ptannore  Hoopes,  for  the  som  of  $5|169|  and  dated 
2d  day  of  May,  1835,  was  this  day  protested  by  me  for  non- 
payment, and  that  the  holder  looks  to  you  for  payment  as 
indorser  thereof.    Respectfully, 

Wm.  M.  RAimoLPH,  Naiarif  PubUe. 

Port  aih9m,  18/A  Febntarf,  1837. 
P.  HooFKs : 

Please  to  take  notice,  that  a  note  drawn  by  H.  N.  Spenceri 
in  your  favor,  fox  the  sum  of  $6,169,  and  dated  the  2d  day  of 
May,  1836,  was  this  day  protested  by  me  (at  non-payment, 
and  that  the  holder  looks  to  you  for  payment  as  indoner 
thereof.    Respectfully, 

Wm.  M.  RiHBOLra,  Not  Pub. 

To  the  introduction  of  which  the  defendant,  by  his  atunney, 
objected,  -which  objection  the  court  oreiruled,  and  adjudged 
the  said  record  sufficient ;  to  which  opinion  the  defendant,  by 
his  attorney,  excepts ;  and  thereupon  the  other  records  of  pro- 
test on  said  notes  of  Spencer,  indorsed  by  defendant,  were  pro- 
duced and  read,  and  the  same  being  identical  in  substance  with 
the  preceding,  it  is  agreed  said  exception  shall  apply  to  them 
also ;  the  plamtiff  then  read  said  records,  prored  that  said  notes 
were  protested  on  the  proper  day,  and  die.  notice^  directed  to 
the  proper  place,  and  rested  his  case. 

The  defendant  then  ofTered  to  prore  all  the  facts  stated  xa 
his  second  plea,  but  the  court  refused  to  hear  the  proof;  to 
which  refusial  the  defendant  excepts.  The  defendant  then 
produced  a  witness,  who  proved  that  the  plaintiff  in  this  cause 
had  been  known  to  him  about  four  years  last  past,  during  all 
which  time  he  had  resided  in  (this)  Hinds  county,  Mississippi, 
and  that  he  had  considered,  and  did  then  consider,  him  a  resi- 
dent citizen  of  the  State  of  Mississippi ;  and  the  defendant  was 
proceeding  to  call  another  witness,  Mr.  Cook,  deputy-miarshal, 
further  to  prove  the  same  facts,  when  the  testimony  was  oIh 
jected  to  by  the  attorney  of  the  plaintiff,  upon  the  ground  that 
it  could  not  be  heard  under  the  issue  now  on  tnal;  which 
objection  the  court  sustained,  and  excluded  all  testimony  as  to 
proof  of  plaintiff's  citizenship ;  to  which  decision  of  the  court, 
ruling  out  said  proof  that  the  plaintiff  was  a  citizen  of  the' 
State  of  Mississippi,  under  said  plea  of  non  assumpsit^  the 
defendant,  by  attorney,  excepts ;  and  thereupon  the  jury  xe- 
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toined  a  veidict  for  the  plaintiff;  and  said  exceptions,  being 
found  confonnable  to  the  fiu^ts  and  the  agreemeiit  of  the  par* 
ties,  are  signed,  sealed,  and  ordered  to  be  made  of  record  in  the 
cause.  Gkobgb  Adams,     [l.  s.] 

Judge  of  the  U.  8.  for  D.  Miss. 

Upon  this  bill  of  exceptions  the  case  came  up  to  this  court. 

It  was  argued  hjMr.  BM^fot  the  plaintiff  in  enor,  no  counr 
sel  appearing  for  the  defendant  in  error. 

Mr.  BiU  said^  that,  after  the  decisions  of  this  court  upon 
the  subject-matter  of  the  second  plea,  as  to  the  meaning  of  the 
constitution  of  Mississippi,  he  would  not  argue  its  sufficiency. 
But  he  insisted  that  the  objection  made  to  the  evidence  offered 
by  the  plaintiff,  Hunjley,  <^  the  mere  record  made  out  by  the 
stud  notary,  was  improperly  oyerruled  by  the  court. 

The  notary  himseUT,  resident  of  the  town  and  State  wherein 
the  protest  was  made,  and  wherein  the  trial  was  had,  ought  to 
haye  been  introduced  to  testify ;  and  his  certificate  of  protest 
of  an  inland  bill,  of  the  same  State,  wherein  the  parties  all 
Uved,  and  wherein  the  trial  was  had,  was  not.  legal  and  sof* 
ficient  evidence.  On  this  point  the  cases  of  Townsley  v.  Sum- 
rail,  2  Peters,  180,  and  Chesmer  v.  Noyes,  2  Campbell's  Rep. 
129,  are  relied  on  as  conclusive. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the  court 

This  case  is  brought  up  by  writ  of  error  directed  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi,  upon  a  judgment  obtained  by  the  defendant  in 
enor  against  the  plaintiff  for  the  amount  of  four  notes,  dated 
May  2,  1835,  indorsed  by  the  jdiaintiff  in  error  to  the  defend- 
ant ;  and  also  for  one  other  note  drawn  by  the  former  in  favor 
of  the  latter,  dated  December  14,  1835. 

It  appears  by  the  record  that  three  questions  of  law  were 
raised  at  the  trial,  which  are  now  before  this  court  upon  the 
writ  of  error,  the  testhnony  as  to  the  residence  of  the  plain* 
tiff  upon  the  plea  of  mm  assumpsit  having  been  properly  re* 
fused. 

The  first  point  relied  on  as  a  defence  to  the  action  was,  that 
the  notes  a1x>ve  mentioned  were  all  indorsed  and  delivered  by 
Sims  to  Hundley  in  payment  for  slaves  brought  by  Hundley 
into  the  State  of  Mississippi  as  merchandise,  and.  there  sold  to 
Sims ;  and  that  the  sale  of  slaves  so  brought  into  the  State 
was  prohibited  by  the  constitution  of  Mississippi,  and  the  con- 
tract therefore  illegal  and  void. 

This  question  was  decided  in  the  case  of  Groves  v.  Slaugh- 
1» 
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tar,  15  F^.  449,  and  again  in  the  two  caaes  of  Rowan  v.  Ryuh 
neb,  at  the  last  teim,  5  Howaid,  134  And  it  is  die  aettled 
law  in  this  court,  that  contracts  df  this  deseiiptiony  made  at  Ae 
time  when  these  notes  bear  date,  were  Yslid,  and  not  ptohiUi^ 
by  the  constitution  of  MississippL 

The  point  next  in  order  is  piesentedvby  the  ezeeptioii  taken 
to  the  refusal  of  the  court  to  ccmtinue  the  case  to  another  teim, 
upon  the  affidavit  filed  by  the  plaintiff  in  error.  But  this  point, 
also,  has  been  long  settled ;  and  it  has  always  been  held  in  this 
court,  that  the  continuance  of  a  cause,  or  the  refusal  to  continuei 
rests  in  the  sound  discretion  of  the  court  in  which  the  motion 
is  made,  and  cannot  be  reviewed  by  writ  of  eiror.  Marine  Ins. 
Oo.  of  Alexandria  v.  Hodgson,  (5  Granch,  206,  217,  218. 

The  remaining  pointj  and  the  only  one  relied  on  in  the  argu- 
ment here,  is  the  exception  taken  to  the  admission  in  evidence 
of  the  protest  and  statement  of  notices  given  to  the  plaintiff  in 
error,-— the  said  protest  and  statement  being  certified  under 
the  notarial  seal,  and  verified  by  the  affidavit  of  the  notary. 
This,  however,  like  the  two  preceding  points,  has  been  already 
decided  by  this  court ;  and  this  case  cannot  be  distinguished 
firom  the  case  of  Brandon  v.  Loftus,  4  Howard,  127. 

It  is  true,  that,  upon  general  princi^des  of  commercial  law, 
the  certificate  would  not  be  admissible.  But  it  is  made  ey> 
dence  by  the  statute  of  Mississippi,  and  the  rules  of  evidence 
prescribed  by  the  statute  of  a  State  are  always  followed  by  the 
courts  of  the  United  States,  when  sitting  in  the  State,  in  com- 
mercial cases  as  well  as  in  others. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec* 
ord  firom  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi,  and  was  argued  by  counseL  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  thu 
cause  be  and  the  same  is  hereby  affirmed,  with  costs  and  dam- 
ages at  the  rate  of  six  per  centum  per  annum. 
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WltUAX  M,  GwiN,  LATE  MARSHAL.  AND  JaCOB  S.  YbBOBK  AMD  RoB- 
BVr  HlTGHBS,  HIS  SQBBTIBS,  PlAINTITFS  Iff  BEBOB,  V.  C.  T.  AMD  A. 
BaBTOK,  DbVBNDANTS  HI  BBBOB. 

The  decitton  of  this  court  in  the  cart  d^  Gwin  v.  BreedloTC,  2  How.  29,  reviewed 

and  oonllrined,  liz. :  ^- 
That  under  a  itatate  of  MiaHMippi,  relatinf  to  Aeriib,  a  ninunaijproceei  ^inat  a' 
'   '     •  » - »  '  *  'J,  m  order  to  enforce  the  payment  or  a  debt,  in 


manhal  mic ht  be  retorted  to,  in  order  to  enforce  the  payment  of  a  debt,  intereat, 
and  ooets,  ior  which  he  was  liable  by  leaaon  of  his  deranlt ;  that  the  courts  of  the 
United  States  eould  not  enlbne  the  li^yinent  of  a  penalty  imposed  by  the  Stale 
laws  fn  addition  to  the  money  due  on  the  eseeotion ;  that  a  marshal  and- his  sure- 
ties could  not  be  proceeded  sfainst,  jointly,  in  this  summsry  way,  but  they  muat 
be  sued  as  diieeted  by  the  act  of  Congren. 
Any  excess  of  interest  awarded  over  and  above  the  legal  fate  as  a  penalty,  and 
eomes  within  the  above  rule. 


This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  ^States  for  the  Southern  District  of  Missis- 
sippi, under  the  following  circumstances. 

At  May  term,  1843,  viz.  on  the«^th  of  May,  the  following 
notice  was  filed 

To  William  M.  Gwin,  late  Marshal  of  the  Southem~Distric(  of 
the  State  of  Mississippi,  and  Jacob  &r  Yerger  and  Robert 
Hughes,  his  securities  in  his  official  bond. 

Please  take  notice  that  on  Wednesday,- the  24th  day  of  the 
present  month  (May),  I'  will  move  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  the  State  of  Missis- 
sippi for  a  judgment  against  you  for  the  sum  of  twenty-nine 
hundred  and  twenty  dollars  thirty-nine  cents,  being  the  amount 
[of]  the  plaintiffs'  money  mentioned  in  the  writ  of  venditioni 
exponas,  issued  from  said  Circuit  Court  on  the  14th  day  of  No- 
vember, 1840,  in  our  favor,  against  Robert  G.  Crozier,  Thom- 
as J.  Coffee,  and  <R.  S.  Hardy,  principals,  and  James  J.  King 
and  William  H^  Shelton,  securities,  for  the  said  sum  of  twenty- 
nine  hundr^  and  twenty  dollars  thirty-nine  cents,  and  which 
said  writ  commanded  the  said  W.  M.  Gwin,  then  marshal,  to 
expose  the  property  therein  specified  to  sale,  to  satisfy  the  mon- 
ey aforesaid,  and  interest,  and  costs  due  on  said  execution ;  and 
which  execution  or  writ  of  venditioni  exponcts  came  to  the 
hands  of  said  Gwin  in  due  time,  and  upon  the  same  said  Gwin 
voluntarily  and  without  authority  omitted  to  levy  the  money 
aforesaid.  I  will  also  ask  said  court  for  a  judgment  for  interest 
on  the  sum  aforesaid,  at  the  rate  of  thirty  per  centum  per  an- 
num from  the  first  Monday  in  May,  1840,  till  paid. 

You  may  attend  and  oppose  said  motion,  if  you  think  proper. 
Your  obt.  servt. 

C.  T.  &  A.  Bart0K, 

May  MA,  1843.  By  Robt.  Hughes,  their  attorney. 
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Oq  the  23d  of  May,  the  drfmdmtii  filed  a  duwua  190Q 
the  fidknriiig  groanda,  Tiz. :  — 

L  Thoe  la  no  law  which  andioriaea  the  makaig  of  aodi  a 
madkxL 

%  The  citigeiwhip  of  either  plamtiffii  or  drfendanta  la  noC 
set  out  in  the  motion,  or  any  part  of  the  record  in  thia  canae. 

3.  If  any  niotion  wiUlieataUin  thiaooortagaiiiitthemar- 
dbal  and  hia  soretiea,  it  most  be  in  the  name  of  the  United 
Statea  for  the  nae  of  the  creditor. 

4  The.  motion  doea  not  set  oat  the  bond  or  cMigatioo  of 
the  dftfendantaj  or  in  what  capacity,  or  to  what  extant,  or  i^oa 
what  kind  of  obligation,  Ho^iea  and  Terger  are  Gwin'a  ame- 


5.  The  motion  doea  not  ^ecify  any  breach  of  official  doty 
xqaa  the  part  of  Gwin. 

6.  The  moticMi  doea  not  diow  when  any  bieadi  of  official 
dnty  waa  committed  by  Gwin,  or  that  the  plaintifBi  hare  beoi 
damaged  thereby,  nor  to  what  extent 

7.  The  motkm  doea  not  ahow  or  set  forth  a  demand  and  le- 
fiml,  vagtai  the  part  of  Gwin,  to  pay  over  any  money  collected 
by  him  for  plaintifSk 

8.  There  are  many  other  canaea  of  denumer,  which  will  be 
aaaigned  at  the  hearing. 

Tlie  court  below  oreimled  the  demmrer,  and  Gwin  and  hia 
aoretiea  were  allowed  to  plead  over. 

Gwin  and  hia  soretiea  put  in  aplea,  ''for  that  heretofore,  be- 
fore the  entry  of  thia  motion  againat  them,  or  notice  that  any 
aoch  motion  would  be  entered,  aoits  had  been  inatitoted  in  thia 
honorable  court  in  &Ti>r  of  the  United  Statea  of  America  againat 
these  defendanta  upon  the  official  bond  of  said  Gwin  aa  mar- 
shal, f(nr  breaches  of  the  condition  thereof,  iot  soma  of  money 
cdlected  by  Gwin,  aa  marshal,  and  not  paid  over  by  him,  in 
amoont  larger  than  the  penalty  of  the  bond ;  which  aoita  are 
adll  pending  ondeteimined  in  said  court  against  these  defend- 
ants, and  judgments  upcm  which  cases  will  satisfy  and  dia- 
chai^^e  the  penalty  of  said  bond ;  and  to  the  renditi<m  of  judg- 
ment in  which  cases  these  defendants  are  liable." 

To  this  idea  the  plaintiffs  demurred,  to  which  there  was  a 
joinder. 

The  court  below  sustained  the  demurrer,  with  leave  to  plead 
over,  which  the  defendants  declined ;  and  on  proof  of  the  plain- 
tiffs, it  appeared,  to  the  satisfaction  of  the  court,  that  on.  the 
14th  November,  1840,  a  writ  of  VemKfumt  exponas  was  issued 
against  Crozier  and  others^  for  the  sum  of  $2,970.39,  by 
which  the  marshal  was  commanded  to  sell  the  property  in  the 
writ  mentioned,  to  satisfy  the  debt,  interest,  and  costs ;  that 
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said  writ  came  to  the  hands  of  the  marshal  in  due  time,  and 
upon  the  same  he  yoluntarily  and  without  authority  omitted  to 
levy  the  money  aforesaid,  and  that  payment  of  the  said  mon- 
ey, due  to  the  plaintiffs  on  said  execution,  was  by  them,  since 
the  return-  of  the  said  execution,  demanded  of  Gwin ;  and  it 
also  appearing  that  Owin  gave  an  official  bond,  with  Terger 
and  Hughes,  his  securities,  the  court  therefore  gave  judgment 
against  Owin,  Yerger,  and  Hughes,  for  the  amount  due  on  the 
execution,  with  interest  at  the  rate  of  30  per  cent,  per  annum, 
fiom*  the  Ist  May,  1841,  until  paid,-  and  costs  of  the  motion. 

The  bill  of  exceptions  set  out  the  proceedings  on  the  mo- 
tion, the  vendiihni  exponas  bond  by  Gwin  and  his  sureties ; 
to  the  reading  of  which  bond  the  defendants  objected,  which 
objection  the  court  overruled,  and  the  defendants  excepted. 

The  plaintiffs  then  offered  Hughes  as  a  witness,  which  the 
defendants  objected  to,  as  he  was  one  of  the  defendants  in  the 
motion,  which  objection  the  court  overruled,  and  permitted 
Hughes  to  be  introduced  as  a  witness ;  to  which  the  defend- 
ants, with  the  exception  of  Hughes,  excepted. 

Hughes  then  testified,  that  he  was  ai.tomey  of  the  plaintiffs  ; 
that  at  the  return  term  of  the  venditioni  eopponas  he  went  to 
the  office  of  the  marshal,  and  demanded  the  money  on  the  same 
of  Mr.  Hunt,  the  office  deputy  of  Owin.  Hunt  said  the  money 
was  not  made ;  that  the  property  mentioned  in  the  venditioni . 
exponas  had  been  sold  to  William  H.  Shelton,  who  had  prom- 
ised to  pay  the  money  for  it,  but  had.  failed  to  do  so ;  and  that 
he  had  not  the  money  to  pay  on  said  venditioni  exponas  ;  that 
he  did  not  want  any  motion  against  the  marshal,  for  said  mon- 
ey, and  wished  k  fieri  facias  on  the  judgment  of  the  plaintiffs, 
for  the  benefit  of  the  marshal.  Hughes  also  proved  that  he 
had  called  on  Gwin  and  told  him.  he  wanted  the  money ;  and 
this  being  all  the  evidence  on  the  motion,  the  comt  gave  judg- 
ment against  Gwin  and  his  sureties,  as  above  mentioned.  To 
all  which  proceedings  of  the  court,  as  well  as  the  rendition  of 
the  judgment,  the  defendants  excepted. 

The  causes  of  error  assigned  by  the  counsel  for  Gwin  were 
that  the  court  below  erred  in  overruling  the  demurrer  on  thie 
part  of  Gwin  and  his  sureties,  in  sustaining  the  demurrer  of  the 
plaintiffs  below,  in  admitting  the  bond,  in  admitting  Hughes  as 
a  witness,  and  in  rendering  the  judgment. 

The  cause  was  aigued  by  Mr.  Bibb,  for  the  plaintiff  in  er- 
ror, and  Mr.  Johnson,  for  the  defendant  in  error. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

It  appears  by  the  record,  that  this  was  a  summary  proceeding, 

by  motion  in  the  Circuit  Court  of  the  United  States  for  the 
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Soatbem  District  of  Mianarippiy  a^unst  Owin,  late  mirahal  of 
the  District,  and  Terger  and  HngheBy  the  sureties  in  his  offi- 
cial bond,  for  the  de£nilt  of  the  manhai  in  omitting  to  knry 
the  nuxiey  upon  a  writ  of  vendiiicm  esponat •  This  somnuny 
process  vas  according  to  the  proyisioiis of  astatnte  of  MissisBip* 
fi  regobting  proceedings  upon  execations  in  the  coorts  of  that 
State,  — and  which  was  sapposed,  it  seems,  to  hare  been  adop^ 
ed  by  the  courts  of  the  United  States,  when  sitting  in  the  State. 
The  defendants  in  error  recovered  a  judgment  against  the  mar- 
dbal  and  his  sureties  jointly,  in  this  summary  way,  for  $8,920.30/ 
with  intefest  at  the  rate  of  thirty  per  cent,  per  aimum  fironi  the 
day  on  idiich  the  tfendUicni  exponas  was  returnable. 

It  is  unnecesssry  at  this  time  to  state  particularly  the  provis- 
ions of  the  statute  of  the  State,  or  to  examine  how  far  these 
pfovisions  can  be  enforced  in  a  court  of  the  United  States. 
For  the  subject  was  fully  considered  in  the  case  of  Gwin  r« 
Breedlove,  2  How.  29,  and  the  decision  in  that  case  is  conc'.u- 
aive  upon  the  case  before  us. 

In  the  case  referred  to,  the  court  held,  that,  so  fiv  as  thf .  stat* 
ute  of  Mississii^  authorized  a  summary  process  agaiiast  the 
marshal  himself  to  enforce  the  payment  d  the  debt,  interest, 
and  costs,  for  which  he  was  liable  by  reason  of  his  defimlt,  it 
was  adopted  by  the  act  of  Congress  of  1828.  But  that  the 
courts  of  the  United  States  could  not  enforce  the  payment  of 
a  penalty  imposed  by  the  State  law,  in  addition  to  the  m<Miey 
due  on  the  execution.  And  in  the  same  case,  the  court  further 
held,  that  such  summary  proceedings  against  the  sureties  of  a 
marriial  would  be  repugnant  to  the  act  of  Congress  of  April 
10th,  1806 ;  and  that  if  the  plaintiff  in  the  execution  sought 
to  charge  the  sureties  for  the  defeoilt  of  the  marshal,  he  must 
proceed  regularly  by  action,  and  obtain  his  judgment  in  the 
manner  and  form  pointed  out  by  that  law. 

The  judgment  against  the  marshal  and  his  sureties  is,  there- 
fore, clearly  erroneous.  And  if  the  proceeding  had  been  again^ 
the  marshal  alone,  it  could  not  have  been  sustained  for  the  ex* 
cess  of  interest  awarded  over  and  above  the  legal  rate.  For 
this  excess  is  evidently  imposed  as  a  penalty  for  the  default 

The  judgment  must  therefore  be  reversed. 

Order. 

Tliis  cause  came  on  to  be  heard  on  the  trsnscript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Cireuit  Court  in  this 
cause  be  and  the  same  is  hereby  reversed,  with  costs,  and  that 
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Ais  canae  be  lad  the  iame  ii  hflreby  rmumdad  to  tbe  mid  Cir- 
enit  Oonrt,  to  be  pioeeeded  in  aoooidiiig  to  lav  aad  juaticei  and 
jn  eonfoBiiitjr  to  the  opinion  of  thia  court 


Tkb  VmtwD  8tatb8»  Punrnfva,  v.  JAua  AM  Joaa  O,  Dinul, 
ExBouTOU  OF  BavBaiiT  Daxisl,  joxm  U.  8.  M^ffff^Ti. 


.»«v«  on  tiM  MM  wUI  BttC  Ik  mtbm  th«  mwlow  of  a  ^, ,■>.  ■,^,n«., 

rlMi*  ojMCQtioiM  had  beeo  pbead  ia  tli«>  hindt  of  tho  BMnlialf  aad  ajM  rettma 


Tko 


ido  on  tonie  of  them,  aad  impeiloet  aad  iaauffidoat  onato  on  oHmti. 

faloiaspoetiaf  abalMMntk  tliia:.-^If  tho  peraon  olMi|id  Ma  laeuTod  no  boa* 

ofttlo  luaMtlf  at  tho  oipoaaa  of  tbo  aaaSnw.tho  eaaaa  of  aetioa  dooa  aot  onr- 

ro.    But  where,  bj  moaaa  of  tho  oflbaoe,  wupoHj  is  aequiiad  whioh  beoeili 


tho  valaa  of  tha  fnfm^  Hrrivaa 

Aa  to  the  Ibna  of  aotion,  aoae  will  lie,  at  eoniaoo  law,  Moinat  an  oaoentor,  whaia 
tlio  foaoial  iMO  ploa  k «« aot  goUlsr/' 

This  caae  came  np  from  tbe  Ciicuit  Court  of  the  United 
Statea  for  the  Diatrict  of  North  Carolina,  on  a  certificate  of  di- 
Yiaion  in  opinion  between  the  judges  thmof. 

In  Angust,  1841,  the  United  States  brought  an  action  of 
trespass  on  tib^e  case  .against  the  defendants,  as  executors  of 
Beverly  Daniel,  late  mushal,  and  at  May  term,  1843,  a  verdict 
was  found  for  the  plaintiffii,  subject  to  the  opinion  of  the  court 
npon  the  following,  case  stated. 

Bererly  Daniel  beingin  his  lifetime  marshal  of  the  District 
of  North  Carolina,  certain  executions,  at  the  instance  of  die 
United  States,  from  the  District  Court  of  Newbem,  came 
to  the  hands  of  one  of  die  deiMities  of  the  said  marshal,  who, 
in  the  name  and  on  behalf  of  his  principal,,  made  false  returns 
upon  some  of  them,  and  imperfect  and  inn^fficient  entries  on 
others.  After  the  death  of  Daniel,  this  action  on  the  case  was 
brought  against  the  defendants,  his  executors,  to  recover  dam- 
ages for  the  said  fiedse  and  insufficient  returns ;  and  it  is  con- 
tended, on  the  part  of  the  defendants,  that  the  action  will  not 
lie,  and  is  not  sustainable  against  them  as  executors,  and  it  is 
agreed  by  the  parties  that  judgment  shall  be  rendered  for  the 
plaintiffs  upon  the  said  verdict,  if  the  court  shall  be  of  opinion 
that  such  action  is  sustainable ;  otherwise,  the  said  verdict  to 
be  set  aside,  and  the  said  action  to  be  discontinued. 

The  judges  being  divided  in  opinion,  the  cause  came  up  to 
this  court,  upon  a  certificate  of  such  division. 

The  cause  was  argued  by  Mr.  Clifford  (Attorney-General), 
on  the  part  of  the  United  States,  and  submitted  on  the  record 
by  Mr.  Badger  J  on  the  part  of  the  defendants. 
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Mr.  CKfford  made  two  points  r^:- 

1st.  That  the  cause  of  action  suirives  against  the  executors. 

2d.  That  an  action  on  the  case  is  an  appropriate  remedy  un- 
der the  laws  of  North  Carolina,  which  furnish  the  rule  of  de- 
cision on  this  point. 

1st.  The  rule  respecting  abatement'  is  now  nearly  confined 
to  that  laid  down  by  Buller,  "^iz.  that  where  property  is  con- 
cerned, the  action  does  not  abate  by  the  death  of  the  party. 
Cowper,  371. 

The  \listinction  between  the  cause  and  the  form  of  action 
must  be  borne  in  mind.  The  difficulty  in  this  case  must  have 
arisen  with  regard  to  the  form.  The  record  is  very  imperfect, 
and  does  not  show  whether  the  rights  of  property  were  in- 
Yolyed  or  not.  But  they  were  so  in  fact,  and  I  will  assume  it 
to  be  so.  The  testator  was  certainly  liable  in  his  lifetime, 
and  I  only  contend  that  the  cause  of  action^  survives  w^ere  the 
estate  of  the  testator  has  been  benefited  and  is  therefore  re- 
sponsible. It  must  have  been  understood  in  this  case  that  th^ 
deputy-marshal  had  made  the  money.  The  bond  of  the  mat^ 
shal  covers  the  acts  of  his  deputies  under  the  Judiciary. Act, 
and  therefore  the  law  presumes  the  money  to  be  in  the  hands 
of  the  principal.  It  makes  no  difference  whether  the  estate  of 
the  marshal  has  been  benefited  in  point  of  fact  or  in  presump- 
tion of  law.  It  is  equally  responsible  in  both.  He  has  his 
remedy  against  the  deputy,  and  the  law  presumes  that  he  will 
right  himself.  I  assume,  in  this  case,  that  the  money  had 
been  made.  An  action  for  "money  had  and  received"  has 
been  sustained.    3  Campbell,  347. 

But  an  action  t6t  an  escape  does  not  survive,  because  the  es- 
tate has  not  been  benefited.     To  support  these  principles, 

13  Mass.  454;  9  Wendell,  29;  1  Pick.  71;  4  Halsted,  173; 
Com.  Dig.  tit.  Administratorj  B.  15. 

The  laws  of  North  Carolina  furnish  the  rule  of  decision 
whether  case  will  lie  (2  How.  29),  and  these  laws  sustain 
the  action.  1  Rev.  Stat.  N.  C.  57.  This  reenacts  the  law  of 
of  1799.  It  may  be  said  that  the  provision  in  this,  which  sajs 
suits  shall  not  abate,  was  intended  only  to  apply  to  suits  then 
brought.  But  there  is  no  good  reason  for  the  exclusion  of  fu- 
ture suits.  3  Hawks^  563 ;  N.  C.  Repository,  529,  205,  226 ; 
2  Haywood,  182;  1  Rev.  Stat.  N.  C.  page  443,  sec.  1,  2,  3. 

Mi.  Justice  McLEAN  delivered  the  opinion  of  the  court 

This  case  is  brought  here  from  the  District  of  North  Caro- 
lina, pn  a  certificate  of  a  division  of  opinion  by  the  judges, 
imder  the  act  of  Congress. 

A  jury,  having  been  impanelled  to  try  the  issues  joined, 
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found  for  the  plaintiffs,  and  assessed  their  damages  at  seven 
hundred  seventy-five  dollars  and  eighty  cents.  This  verdict 
was  taken  by  consent  of  parties,  subject  to  the  opinion  of  the 
court  on  the  following  case. 

<'  Beverly  Daniel,  being  in  his  lifetime  marshal  of  the  Dis- 
trict of  North  Carolina,  certain  executions,  at  the  instance  of 
the  United  States,  from  the  District  Court  of  Newbem,  came  to 
the  hands  of  one  of  the  deputies  of  the  said  marshal,  who,  in 
the  name  and  on  behalf  of  his  principal,  made  false  returns 
upon  some  of  them,  and  imperfect  and  insufficient  entries  on 
others.  After  the  death  of  Daniel^  this  action  on  the  case  was 
brought  against  the  defendants,  his  executors,  to  recover  dam- 
ages for  the  said  false  and  insufficient  returns ;  and  it  is  con- 
tended that  the  action  will  not  lie,  and  is  not  sustainable 
against  them  as  executors,  and  it  is  agreed  by  the  parties  that 
judgment  shall  be  rendered  for  the  plaintiffs  upon  the  said 
verdict,  if  the  court  shall  be  of  the  opinion  that  such  action 
is  sustainable ;  otherwise,  the  said  verdict  to  be  set  aside,  and 
the  action'to  be  discontinued."  And  on  a  motion  being  made 
for  judgment,  the  opinions  of  the  judges  were  opposed  on  the 
point  reserved. 

No  action  will  lie  against  an  executor  for  a  personal  wrong 
by  the  testator.  Com.  Dig.  AdnUniitrator^  B.  Nor  does  it  lie 
against  the  executor  of  a  jailer  for  an  escape.  Ibid.  Waste 
does  not  lie  against  an  executor  or  administrator ;  nor  an  ac- 
tion upon  a  penal  statute.  So  trover  is  said  not  to  lie  against 
an  executor  upon  a  trover  and  conversion  by,  his  testator, 
though  a  different  form  of  action  will  lie  for  the  same  cause. 
Cowper,  371. 

If  the  person  charged  has  secured  no  benefit  to  himself  at 
the  expense  of  the  sufferer,  the  cause  of  action  is  said  not  to 
survive ;  but  where,  by  means  of  the  offence,  property  is  ac- 
quired which  benefits  the  testator,  there  an  action  for  the 
value  of  the  property  shall  survive  against  the  executor.  And 
it  is  laid  down  in  Cowper,  376,  with  respect  to  the  form,  that 
no  action  survives  where  the  plea  of  the  defendant  must  be 
^'not  guilty,"  but  where  the  case  surviveis,  some  other  form 
must  be  pursued. 

.If  the  deputy-marshal,  in  the  misfeasance  complained  of,  re- 
ceived money  or  property,  the  marshal  being  responsible  for 
such  acts,  the  cause  of  action  survived  against  his  executors. 
But  this  is  not  the  case  made  in  the  present  action.  It  is  an 
action  on  the  case  requiring  the  general  issue  of  "not  guilty." 
If  a  liability  were  shown  against  the  deceased  marshal,  it  could 
not  be  enforced  against  his  executors  \s\  this  form.  No  action, 
where  the  pica  must  be  that  the  testator  was  not  guilty  can 
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lie,  at  common  law,  against  the  executor.  Upon  the  &ce  of 
the  record,  the  action  arises  ex  delicto;  and  all  private  criminal 
injuries  or  wrongs,  as  well  as  all  public  crimes,  are  buried  with 
the  offender.    3  Bac.  Abr.  639. 

The  provision  in  the  10th  section  of  the  North  Carolina  stat- 
ute, "to  prevent  the  abatement  of  suits  in 'certain  cases,"  — 
which  declares  that  an  action  of  trespass  on  the  case,  ^.,  shall 
not  abate  by  the  death  of  eidier  party, — does  not  affect  the 
above  question. 

This  court  think  that  the  action,  in  the  form  prosecuted,  is 
not  maintainable ;  and  they  direct  the  fact  to  be  so  certified  to 
the  Circuit  Court 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  firom  the  Circuit  Court  of  the  United  States  for  the  ]>b- 
trict  of  North  Carolina,  and  on  the  point  or  question  on  which 
the  judges  of  the  said  Circuit  Court  were  opposed  in  opinion, 
ttid  which  were  certified  to  this  court  for  its  opinion,  agreeably 
to  the  act  of  Congress  in  such  cases  made  and  provided,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  the 
opinion  of  this  court,  that  the  action  in  the  form  prosecuted 
will  not  lie.  It  is  thereupon  now  here  ordered  and  adjudged 
by  this  court,  that  it  be  so  certified  to  the  said  Circuit  Court 


Lbwis  a.  CoLLisa,  PLAinnn  m  bbsob,  v.  Josiah  Stahbioitgh. 

By  the  lawi  of  Louiriaoa,  debti  whteh  are  dae  to  a  ddbnduit,  •gainst  whom  ao 
ezecation  baa  iamed,  may  be  leized  and  aold.  fiut  thej  moat  fiiat  be  apimiaad 
at  their  caah  Talue,  and  if  two  thirda  of  tuch  appraiaed  value  ia  not  bid,  tne  aher- 
iif  moat  adiouni  the  nle  and  again  adveitiae  the  property. 

.Thia  mode  or  prooeedinc  waa  adopted  by  a  mle  of  the  Ciraoit  Coort  of  the  Umtad 
Statea,  and  waa  theremre  obligatory  upon  the  marahal. 


Where  the  marabal  made  a  tale  of  aome  promiiaory  notea  aeeored  by  mortgage, 
without  an  appraiaement,  and  aold  them  for  leaa  than  one  third  of  their  amount, 
the  aale  waa  void. 

This  case  was  brought  up,  by  a  writ  of  error,  issued  under 
the  25th  section  of  the  Judiciary  Act,  firom  the  Supreme  Court 
for  the  Western  District  of  Louisiana. 

In  1838,  David  Stanbrough  was  appointed,  by  the  local  au* 
thority  in  Louisiana,  curator  of  the  estate  of  one  Harper,  de- 
ceased. 

In  1840,  he  was  sued  as  curator,  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana,  by  the 
Farmers'  Bank  of  Yirginia.  Judgment  was  rendered  against 
him,  which  became  final  on  default. 
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On  the  6th  of  February,  1841,  Stanbrough,  the  curator,  eat- 
posed  to  sale  some  property  of  Harper,  the  deceased,  which 
was  in  the  inventory  taken  by  the  Probate  Court  of  Madison, 
which  court  granted  the  order  for  a  sale.  Dougal  McGall  be- 
came the  purchaser,  for  the  sum  of  $  11,433.66,  divided  into 
three  payments  of  $3,811.22  each,  for  which  he  gave  three 
jHTomissory  notes,  payable  to  the  order  of  David  Stanbrough, 
curator,  at  the  Merclumts'  Bank  of  New  Orleans,  on  the  1st  of 
January,  1842,  1843^  and  1844  And  in  order  to  secure  the 
payment  of  the  notes^  he  executed  a  mortgage  upon  the  pur- 
chased  property. 

At  some  time  subsequent  to  this,  but  when  the  record  does 
not  show,  a  fieri  fadat  was  issued  upon  the  judgment  which 
the  Farmers'  Bank  of  Tu^inia  had  obtained  against  Stan- 
brough, the  curator,  and  a  levy  was  made  upon  the  three  notes 
above  mentioned. 

On  the  3l8t  of  December,  1841,  David  Stanbrough,  the  curar 
tor,  filed  a  petition,  in  the  nature  of  a  bill  in  chancery,  to  the 
Court  of  Probates  in  the  Parish  of  Madi8on,;praying,  amongst 
other  things,  for  an  injunction  to  restrain  the  marshal  firom  for^ 
ther  proceedings  upon  the  execution. 

On  the  10th  of  March,  1842,  the  court  granted  the  injunc- 
tion as  prayed  for. 

On  the  Ist  of  April,  1842,  Stanbrough  filed  a  supplemental 
petition,  stating  that  the  parties  enjoined  continued  to  adver- 
tise the  notes  for  sale,  praying  that  i»roceeding8  might  be  had 
against  the  parties  for  a  contempt  of  court,  that  the  editor  of 
the  paper  might  be  enjoined  from  further  publication  ot  the 
advertisement,  and  that  Dougal  McCall  might  be  enjoined  firom 
paying  the  notes  to  any  person  except  the  petitioner.  An  in- 
junction WIS  issued  accordingly,  on  the  same  day. 

This  injunction  being  afterwards  dissolved,  the  marshal  pro- 
ceeded to  sell,  on  the  9th  of  April,  1842,  the*  property  levied 
upon,  being  the  three  notes  of  McCall  given  to  Stanbrough, 
the  curator.  The  property  was  offered  for  sale  and  sold  to 
Lewis  A.  Collier,  the  plaintiff  in  error  in  the  present  case.  A 
transfer  in  writing  was  made  of  said  property  by  the  marshal 
to  Collier.  The  seizure  of  the  notes  was  made*  by  notifying 
David  Stanbrough,  in  whose  hands  they  were,  that  they  were 
thereby  seized  by  virtue  of  the  execution,  but  they  never  came 
to  the  corporal  possession  of  the  marshal.  The  transfer  was 
retiuned  to  the  office  of  the  clerk  of  the  Circuit  Court  of  the 
United  States,  and  there  duly  recorded. 

On  the  30th  of  July,  1842,  Josiah  Stanbrough,  the  defendant 
in  error  in  the  present  suit,  filed  a  petition  in  the  Ninth  District 
Court  of  the  State  of  Louisiana,  stating  that  the  first  note  of 
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McCall,  which  became  due  on  the  4th  of  January^  1842,  had 
been  protested  for  non-payment ;  that  it  had  been  transferred 
by  the  curator,  the  payee,  to  one  Jesse  Stanbrough,  and  by  the 
said  Jesse  to  him,  the  petitioner. 

He  therefore  prayed  for  an  order  of  seizure  and  sale  of  the 
property  mentioned  in.  the  mortgage,  for  cash  enough  to  pay 
the  note  then  due,  and  upon  a  credit  sufficient  to  meet  the  other 
payments  as  they  should  become  due  in  .succession. 

On  the  same  day,  an  order  of  seizure  and  sale  was  issued  in 
conformity  with  the  prayer  of  the  petition. 

On  the  14th  of  December,  1842,  Collier  filed  a  petition  in 
the  same  court,  viz.  the  Ninth  District  Court  of  the  State  of 
Louisiana,  in  which  he  recited  the  facts  in  the  case,  and  then 
alleged  that  Josiah  Stanbrough  had  illegally  and  fraudulently 
obtained  possession  of  the  note  then  due;  that  David  Stan- 
brough, the  curator,  had  become  leagued  with  Josiah  Stan- 
brough to  defraud  the  petitioner  and  all  other  creditors  of 
Harper's  estate ;  that  if  the  petitioner  was  not  the  legal  owner 
of  the  notes,  then  they  were  the  property  of  Harper's  estate ; 
that  Josiah  Stanbrough  never  gave  any  value  for  them ;  and, 
finally,  praying  for  an  injunction  against  all  parties  concerned, 
which  should  afterwards  be  made  perpetual. 

An  injunction  to  stay  further  proceedings  was  accordingly 
issued. 

On  the  4th  of  May,  1843,  Josiah  Stanbrough  filed  his  answer, 
denying  all  the  allegations  of  the  petition,  and  averring  that 
the  property  of  the  succession  of  Harper,  whilst  administered 
in  the  Probate  Court  of  Louisiana,  could  not  be  legally  sub- 
jected to  any  writ  of  execution  from  the  federal  courts,  and 
claiming  twenty  per  cent,  damages. 

Before  the  cause  was  tried,  the  following  admission  of  fieu^ts 
was  filed,  viz. :  — 

Lewis  A.  Collier  v.  Josia^h  Stanbrough. 

Ninth  District  Court  of  the  State  of  Louisiana,  for  the  Parish 
of  Madison. 

The  plaintiff  in  injunction  relies  upon  the  following  facts, 
and  he  cannot  go  safely  to  trialwithout  the  documents  neces- 
sary to  prove  them :  — 

1.  Some  two  or  three  years  since,  a  judgment  was  obtained 
in  the  United  States  Cizcoit  Court  for  the  Eastern  District  of 
Louisiana,  against  David  Staubrough,  as  curator  of  the  succes- 
sion of  Jesse  Harper,  deceased,  upon  a  claim  against  the  suc- 
cession of  said  Harper,  at  the  suit  of  the  Farmers'  Bank  of 
Virginia  (perhaps  the  suit  is  styled  "  The  President,  Directors, 
and  Company  of  the  Farmers'  Bank  of  Virginia  v.  David  Stan- 
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brongh,  curator  of  the  estate  o£  Jesse  Harper ") ;  all  which 
will  appear  by  the  judgment. 

2.  Some  twelve  or  fifteen  months  since,  an  execution  (ti  fieri 
/ados)  issued  from  said  United  States  Circuit  Court,  at  the  in- 
stance of  the  plaintiff  in  said  suit,  and  under  said  execution  a^ 
levy  was  made  on  the  three  notes  mentioned  in  the  petition  of 
the  plaintiff  in  injunction ;  and,  after  due  advertisement,  the 
property  was  offered  for  sale,  and  was  sold  to  Lewis  A.  Collier, 
the  plaintiff  in  injunction,  and  a  transfer,  in  writing,  was  made 
of  said  property,  by  the  marshal,  to  said  Collier.  The  seizure 
of  the  notes  relied  on  was  made  by  notifjring  David  Stan- 
brough, in  whose  hands  they  were,  that  they  were  thereby 
seized  by  virtue  of  said  execution,  but  they  never  came  to  the 
corporal  possession  of  the  marshal ;  all  which  will  appear  by 
the  execution,  the  return  of  the  marshal  thereon,  and  the  con- 
veyance of  the  marshal  to  Collier  as  aforesaid: 

3.  Said  transfer  was  returned  to  the^office  of  the  clerk  of 
said  United  States  court]  and  there  duly  lecorded. 

The  statement  of  facts,  on  which  the  plaintiff  in  injunction 
relies,  as  mentioned  above,  and  which  facts  are  hereinbefore 
enumerated,  is  admitted  by  the  defendant  in  injunction  to  be 
true.  BcMiss,  J.  Dunlap,  B.  M.  Biulwi>£b, 

AUameys/ar  Defendants. 

The  plaintiff  in  injunction  admits  that  the  notes  in  contro- 
versy were  never  apjuraised,  and  that  the  sale  was  made  with- 
out appraisement,  and  that  the  notes  in  question  belonged  to 
the  succession  of  said  Harper,  which  said  succession,  at  the 
time  the  said  seizure  was  made,  in  manner  stated  above,  was  in 
due  course  of  administration  in  the  Probate  Court  of  the  Parish 
of  Madison.  R.  C.  Stockton,  Ate y  for  Collier. 

The  following  facts  were  also  admitted,  viz. :  — 

Admitted,  xYaX  Lewis  A.  Collier  is  a  creditor  of  Jesse  Har- 
per's estate,  and  that  for  two  years,  at  least,  the  said  succession 
has  been  insolvent. 

Admitted,  that  the  judgment  in  the  case  of  the  Fanners' 
Bank  of  Yii^inta  against  David  Stanbrough,  curator  of  the 
succession  of  Jesse  Harper,  deceased,  rendered  in  the  United 
States  Circuit  Court  of  the  Eastern  District  of  the  State  of 
Louisiana,  was  made  final  on  default. 

Admitted,  that  David  Stanbrough  is  now,  and  has  been, 'Cu- 
rator of  the  succession  of  Jesse  Harper,  deceased,  ever  since  the . 
1st  day  of  Janusiry)  1840. 

Admitted,  thai  David  and  Jesse  Stanbrough  are  brothers,  and 
Josuih  StanbitHUgh  is  the  son  of  Jesse ;  that  they  all  live  within 
some  three  cs  four  wSips  of  each  other;  that  Jesse  Stanbrough 


18  SUPBEME  COURT. 

Collier  v.  Btanbrongb. 

is  security  lor  David  on  liis  curator's  bond,  as  curator  of  Hai^ 
per's  estate. 

Admitted,  that  in  the  estate  of  Harper  there  was  an  inventory 
takien  by  the  Probate  Court  of  Bfadison  of  said  succession  of 
Harper,  an  order  of  sale,  and  sale  of  the  property  of  Harper's 
estate,  and  the  notes  in  dispute  are  of  the  proceeds  of  sale ; 
that  all  those  proceedings  took  place  by  order  of  the  Probate 
Court. 

It  is  admitted,  that  there  is  no  order  on  the  records  of  the 
Court  of  Probates  ordering  the  estate  of  Jesse  Harper  to  be 
insolvent. 

Admitted,  that  Mr.  Stockton,  a  creditor  for  $1,000,  has 
never  received  from  the  estate  of  Jesse  Harper  but  $250. 

On  the  16th  of  May,  1843,  the  court  made  the  following 
decree:  — 

<'  By  reason  of  the  law  and  the  evidence  being  in  fsLvor  of  the 
defendant,  Josiah  Stanbrough,  it  is  ordered,  adjudged,  and  de- 
creed, that  the  injunction  sued  out  in  this  case  be  dissolved ; 
and  it  is  further  decreed,  that  the  defendant  recover  of  the  said 
plainti£,  Lewis  A.  Collier,  and  his  surety,  Archibald  Matthews, 
in  8olidOj  the  sum  of  four  hundred  and  twenty-seven  dollars 
damages,  being  ten  per  cent,  upon  the  amount  of  said  defend- 
ant's claim,  when  enjoined,  and  that  said  plaintiff  pay  the  costs 
of  this  suit  to  be  taxed." 

From  this  decree  an  appeal  was  had  to  the  Supreme  Court 
of  the  State,  which-affirmed  the  judgment  of  the  District  Court, 
with  costs. 

A  writ  of  error  was  sued  out  to  bring  the  case  up  to  this 
court,  and  the  following  assignment  of  errors  filed. 

'' Plaintiff  assigns  for  cause,  for  which  the  judgment  of  the 
honorable  thelSupreme  Court  of  Louisiana  ought  to  be  reversed 
by  the  honorable  (he  Supreme  Court  of  the  United  States,  and 
a  judgment  rendered  in  his  favor,  as  prayed  for  in  his  original 
petition,  as  follows,  to  wit :  — 

'^  1.  The  decision  of  the  Supreme  Court  of  Louisiana  denies 
to  the  Circuit  Court  of  the  United  States  for  the  State  of  Lou- 
isiana the  power  to  execute  judgments  rightfully  rendered  by 
said  Circuit  Court  against  the  representative  of  a  succession,  by 
proceeding  to  sell  the  property  of  the  same,  by  a  writ  of  Jieri 
faciaSj  or  otherwise. 

<<  2.  The  Supreme  Court  of  Louisiana  erred  in  assuming  Ieiu- 
thority  to  inquire  into  the  validity  of  a  juii^rnent  or  execution 
from  the  said  Circuit  Court,  or  the  manner  in  which  said  exe- 
cution was  proceeded  on,  the  constitution  and  laws  of  the 
United  States  guarantying  and  conferring  on  said  Circuit  Court 
the  power  to  take  cognizance  of  such  cases  as  that  whereon 
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execution  iMued  (to  wit,  the  case  <tf  the  ^  Fanners'  Bank  of 
Tirginia  v.  David  StanbToogh,  curator,'  d:;c.),  which  neceafarily 
includes  the  power  to  execute  judgments  so  rendered. 

"  3.  The  Supreme  Court  of  Louisiana  erred  in  sustaining  the 
law  of  that  State  which  requires  money  demands  against  a  suo- 
cession  to  be  prosecuted  exclusiyely  in  the  Probate  Court,  which 
law,  the  plaintiff  avers,  contravenes  the  constitution  and  laws 
of  die  United  States ;  so  far  as  it  requires  foreign  creditors  to 
prosecute  their  demands  as  aforesaid  in  said  State  court  only 
is,  therefore,  so  far  null  and  void. 

"  4  The  judgment  aforesaid  of  the  Supreme  Court  of  Louisi^ 
ana  is,  for  other  reasons,  illegal  and  erroneous,  and  ought  to  be 
reversed." 

The  cause  was  argued  by  Mr.  Bibb^  for  the  plaintiff  in  error, 
and  by  Siockton  if  Steele  and  Mr,  Hendereen  (in  a  printed 
argument),  upon  the  same  side.  No  counsel  appeared  for  the 
defendant  in  error.  The  following  points  were  made  and  ar- 
gued by  the  counsel  for  the  plaintiff  in  error. 

1.  The  decision  of  the  Supreme  Court  of  Louisiana  denies 
to  the  Circuit  Court  of  the  United  States  for  the  State  of  Loi:^ 
isiana  the  power  to  execute  judgments  rightfiiUy  rendered  by 
said  Circuit  Court  against  the  representative  of  a  succession,  by 
proceeding  to  sell  the  property  of  the  same  by  a  writ  of  fieri 
faeiae,  or  otherwise. 

2.  The  Supreme  Court  of  Louisiana  erred  in  decidiog  that 
a  judgment  of  the  Circuit  Court  of  the  United  States  must  be 
presented  to  the  Probate  Court  of  Louisiana  for  classification, 
and  that  said  judgment  of  the  Circuit  Court  was  a  mere  recog- 
nition that  the  deceased  owed  the  i^aintiff  on  said  judgment 
the  sum  therein  adjudged  to  him,  and  thus  forcing  a  foreign 
creditor  into  a  State  tribunal  to  settle  the  question  of  the  rank 
which  his  claim  shall  hold. 

3;  The  Supreme  Court  of  Louisiana  erred  in  assuming  an* 
thority  to  inquire  into  the  validity  of  a  judgment  or  execution 
ftom  the  said  Circuit  Court,  or  the  manner  in  which  said  exe- 
cution was  proceeded  on,  the  constitution  and  laws  of  the 
United  States  guarantying  and  conferring  on  said  Circuit  Court 
the  power  to  take  cognizance  of  such  cases  as  that  whereon 
execution  issued  (to  wit,  the  case  of  the  '^  Fanners'  Bank  of 
Yi^iniav.  David  Stanbrough,  curator,"  &c.),  which  necessarily 
includes  the  power  to  execute  judgments  so  rendered. 

4  The  Supreme  Court  of  Louisiana  erred  in  sustaining  the 
law  of  that  State  which  requires  money  demands  against  a 
succession  to  be  prosecuted  exclusively  in  the  Probate  Court ; 
which  law,  the  plaintiff  avers,  contravenes  the  constitution 
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and  laws  of  the  United  States ;  so  far  as  it  requires  foreign 
creditors  to  prosecute  their  demands  as  aforesaid  in  said  State 
court  only  is,  therefore,  so  far  null  and  void. 

5.  The  judgment  aforesaid  of  the  Supreme  Court  of  Louisi- 
ana is,  for  other  reasons,  illegal  and  erroneous,  and  ought  to 
be  reversed. 

JBut  as  the  Court  avoided  a  decision  upon  these  important 
pioints,  resting  it  upon  one  which  was  in  some  measure  col- 
lateral^  it  is  deemed  proper  to  omit  the  arguments  of  counsel. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

Lewis  A.  Collier  filed  his  petition  in  the  District  Court  held 
for  the  Parish,  of  Madison,  in  the  State  of  Louisiana,  against 
Josiah  Stanbiough  and  others,  alleging  that  the  Farmers' 
Bank  of  Virginia  had  recovered  a  judgment  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  in  that 
State,  against  David  Stanbrough,  as  curator  of  the  succession 
of  Jesse  Harper ;  that  an  execution  issued  on  the  judgment,  by 
which  the  marshal  seized  a  debt  belonging  to  the  succession, 
due  'from  Dougal  McCall,  evidenced  by  three  notes  of  hand, 
and  f)y  a  mortgage  on  land,  securing  the  payment  to  be  made 
to  David  Stanbrough,  the  curator ;  that  the  debt,  amounting  to 
11,433  dollars,  was  seized  and  sold  by  the  marshal,  and  said 
Collier  became  the  purchaser,  for  the  sum  of  3,500  dollars,  ice. 

It  is  also  alleged,  that  a  fictitious  indorsement  had  been  made 
on  one  of  the  notes  by  the  curator  to  Josiah  Stanbrough, 
which  the  petition  prays  may  be  annulled,  and  that  the  peti- 
tioner may  have  the  benefit  of  his  purchase  by  judgment  and 
execution  on  the  notes  and  mortgaged  property. 

The  defendants  answered,  and  insisted  that  the  debt  was 
not  legally  seized  or  levied  upon ;  and,  secondly,  that  it  was 
not  legally  appraised  or  advertised,  as  required  by  law. 

The  facts  were  agreed,  and  it  was  admitted  that  the  notes, 
in  controversy  were  never  appraised,  and  that  the  znarshal  sold 
them  to  Collier  at  a  cash  rale  on  the  first  biddings. 

In  the  District  Court,  the  law  was  adjudged  to  be  for  the 
defendants,  and  Collier's  petition  was  dismissed ;  and  from  this 
judgment  he  appealed  to  the  Supreme  Court  of  Louisiana, 
where  the  judgment  was  {iffirmed ;  and  to  reverse  tliis  lattw 
judgment,  the  plaintiff  prosecuted  a  writ  of  error  from  this 
court  to  bring  up  the  record ;  and  this  he  had  a  right  to  do, 
as  his  claim  of  title  was  founded  on  "an  authority  exercised 
under  the  United  States,"  which  the  judgment  below  drew  in 
question,  and  the  decision  was  against  its  validity. 

The  only  question  submitted  for  our  consideration  is  whether 
the  marshal's  sale  was  void,  os  valid 
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The  Supreme  Court  of  Louisiana  declared,  in  its  opinion 
found  in  the  record,  and  preceding  the  judgment,  *'  that  a  cred- 
itor* residing  in  another  State  cannot  issue  an  execution  upon 
the  judgment  which  he  has  obtained  in  the  federal  court 
against  the  executor  or  administrator  of  an  estate,  which  is 
admitted  in  the  Court  of  ftobatcs  as  insolvent,  and  take  the 
property  out  of  the  hands  of  such  executor  or  administrator, 
and  leave  nothing  for  the  other  creditors,'*  — adding,  that,  as  it 
was  one '  of  the  admitted  facts  that  liarper^s  estate  had  been 
insolvent  !for  several  years  before  the  seizure  and  sale  were 
made,  they  were  consequently  void. 

But  as  this  case  has  been  argued  here  by  counsel  for  the 
plaintiff.  Collier,  only,  no  one  appearing  for  the  defendant  in 
error,  we  deem  it  proper  to  forbear  touching  the  delicate  ques- 
tion on  which  the  Supreme  Court  of  Louisiana  founded  its 
judgment  of  affirmance.  Its  great  importance  in  different 
States,  and  the  difficulties  attending  it  on  either  hand,  be- 
cause of  the  conflicts  it  is  likely  to  produce  between  the  tri- 
bunals of  the  State  and  the  federal  courts,  strongly  impress 
this  court  with  the  propriety  of  leaving  the  question  open  and 
uninfluenced  by  the  present  opinion,  as  no  necessity  exists  for 
0uch  a  decision  in  this  case.  The  judgment  of  the  State 
court  pronounced  the  seizure  and  sale  on  the  federal  execution 
void ;  this  judgment  we  are  called  on  to  revise,  and  if  we  find 
that  it  was  proper,  for  the  reasons  given  by  the  court  below, 
or  on  other  grounds  manifestly  appearing  of  record,  and  equally 
calling  into  exercise  the  jurisdiction  of  this  court,  it  is  our 
duty  to  affirm  it ;  and  we  are  of  opinion  that  the  judgment  of 
the  State  court  was  proper,  on  another  ground. 

In  Louisiana,  the  debts  due  to  an  execution  debtor  may  be 
seized  and  sold  on  execution,  like  other  movable  property,  and 
equally  with  the  immovable  property;  in  respect  to  lands 
seized  on  execution,  it  is  necessary,  before  they  are  offered  for 
sale,  that  they  should  be  appraised  by  persons  appointed  for 
the  purpose,  and  if,  when  offered  at  public  sale,  two  thirds  of 
the  appraised  value  is  not  bid,  the  officer  who  is  attempting 
to  sell  shall  not  adjudicate  the  sale,  but  cease,  and  readvertiae 
the  property,  and  again  offer  it  at  public  outcry  on  a  credit 
of  twelve  months ;  and  this  mode  of  proceeding,  having  been 
adopted  by  rule  in  the  Circuit  Court  of  the  United  States  held 
in  Louisiana,  governs  the  marshal  of  that  court.  Whether 
movable  property  was  entitled  to  the  benefit  of  the.  provision 
seems  not  to  have  been  definitively  settled  until  1845,  in  the 
case  of  Phelps  v.  Rightor  and  others  (9  Robinson's  Rep.  541), 
when  it  was  adjudged  by  the  Supreme  Court  of  Louisiana, 
that  movable  property  (of  the  same  description  that  is  here  in 
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contronreray)  could  not  be  legally  sold  by  a  aheriff  in  yirtue  of 
an  execution,  without  haying  been  first  appraised  at  its  cash 
Tslue,  and  that  then  the  cash  bid  on  the  first  offer  muM  be 
equal,  at  least,  to  two  thirds  of  the  appraised  value ;  and  for 
want  of  such  an  appraisement  and  bid,  the  adjudication  of  a 
cash  sale  on  the  first  offer  to  sell  was  void,  for  want  ci  power 
in  the  officer.  And  it  is  proper  to  remark,  that,  in  the  case  of 
Gantly  v.  Ewing  (3  Howard,  707),  this  court  declared  a 
similar  principle  to  apply  in  a  case  arising  under  a  law  of  Indi- 
ana, wtuch  provided  that  the  fee  simple  of  real  estate  should 
not  be  sold,  until  the  sheriff  had,  at  the  time  and  place  of  sale, 
first  offered  the  rents  and  profits  of  the  land  for  a  term  of  seven 
years  at  public  outcry,  and  if  no  bid  was  had  for  the  rents 
and  profits  sufficient  to  satisfy 'the  execution,  then  the  sheriff 
should  proceed  to  sell  the  fee.  In  that  case  the  sheriff  had 
proceeded  to  sell  the  fee-simple  estate  without  first  offering  the 
rents  and  profits  for  the  seven  years'  term,  and  this  court  held 
that  the  rale  was  void,  for  want  of  power  in  the  sheriff  to 
make  it  before  he  con  plied  with  the  previous  step,  forasmuch 
as  the  power  to  sell  Ae  fee  simple  arose  for  want  of  a  bid  for 
the  term.  In  principle,  that  case  and  the  one  under  consid- 
eration cannot  be  distinguished.  In  each  it  was  immaterial 
whether  the  purchaser  hail  or  had  not  knowledge  of  the  fact, 
that  the  officer  had  not  taken  the  first  step,  as  on  that  step  the 
power  to  sell  first  arose.  In  this  case,  no  appraisement  was 
had,  and  the  debt  on  the  first  bidding  was  struck  off  to  Collier, 
for  less  than  one  third  of  the  amount  called  for  by  the  three 
not68  and  the  mortgage  to  secure  them ;  and  these  facts  being 
admitted  on  the  record,  it  follows  that  the  sale  was  void,  and 
that  the  judgment  of  the  Supreme  Court  of  Louiaaana  must  be 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  firom  the  Supreme  Court  of  the  State  of  Louisiana,  and 
was  argued  by  counsel.  On  consideration  wherecyf,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be  and  the  same  is  here- 
by affirmed,  with  costs. 
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William  Bailey,  Plaihtiff  in  esbos,  «.  William  B.  Dozisk. 

WImtb  a  bill  of  ei^hance  m  proawitod  Ibr  aoMptanct  or  pajmant,  which  if  re- 
Ibaedfitis  aafficaentirdia  olBcarwho  prwentt  it  n  ' 


prwentt  it  makat  a  nota  at  the  tiroa  of 
which  oocarrod  on  presenting  the  bill.  Tha  fonaal  proteat  maj  be 
drawn  op  afterwards,  ai  the  eonTaniance  of  the  notary. 

Under  the  laws  fi^  Mississippi,  a  protest  is  not  esserftial  to  enable  tba  indoraee  of  an 
mland  bill  of  aiebanga  to  raoorar  tha  anwint  of  it.  The  slatQls  of  Mississippi 
k  similar  lo  the  Enf  liah  statutes  of  9th  and  10th  of  William  HI.,  and  3d  and 
4th  of  Anna,  and  must  reeeiTe  the  suna  construction  with  them. 

Bafbra  tboee  statutes,  the  indorsee  of  an  inland  bill  bad  a  right  to  racoTer  tba 
amount  of  it  from  the  drawer.  Tbb  right  was  not  taken  awaj  by  them ;  but 
thej  jgaTo  ait  additional  right  to  inleMat  and  damages.  The  common  law  tight 
remaina. 

If  a  plea  to  tha  jurisdiction  and  a  plea  of  mm  CMtumprnt  be  put  in,  and  the  issue  ba 
made  up  on  die  latter  plea  only,  no  notice  bein^  taken  of  the  former,  and  upon 
this  state  of  tha  pleadings  tha  causa  goes  on  to  tnal,  tba  plea  to  tha  jurisdaelioii 
is  considetod  as  waired. . 

Although  the  declaration  be|an  with  an  averment  that  tha  drawer  and  indorser 
were  citisens  of  the  same  Slate  (which,  of  course,  would  oust  the  jorisdictioa  of 
the  Circuit  Court),  yet  as  it  afterwards  arerrad  tint  tba  indoraer,  who  was  alao 
the  payee,  was  an  aiian  and  citisan  of  Texas,  this  was  sufficient  to  maintain  tha 
jurisdiction. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Mississippi. 

The  facts  were  these. 

On  the  18th  of  January,  1838,  the  following  inland  bill  was 
drawn. 

9  2,670.  Paulding,  18ih  January,  1838. 

Twelve  months  after  date  of  this  my  first  and  only  bill  of 
exchange,  pay  to  the  order  of  John  D.  Fatheree  two  thousand 
six  hundred  and  seventy  dollars,  for  value  received,  and  place 
the  same  to  account  of  your  ob't  servant, 

Will.  B.  Dozikb. 

Mr.  PicBsoN  Lewis, 

Jack$on,  MisnMsippi. 

Indorsed, — J.  D.  Fatheree. 

Accepted, — Pxebsoit  Lewis. 

Being  indorsed  by  Fatheree  and  accepted  by  Lewis,  it 
passed  into  the  hands  of  Bailey,  the  plaintiff  in  error. 

On  the  21st  of  January,  1839,  when  the  bill  became  due,  it 
was  presented  and  protested  for  non-payment,  under  the  cir- 
cumstances which  will  presently  be  stated. 

In  April,  1841,  Bailey  brought  suit  in  the  Circuit  Court  of 
the  United  States  against  Dozier  and  Fatheree,  who  were 
both  alleged  in  the  writ  to  be  citizens  of  Mississippi,  Bailey 
being  stated  to  be  a  citizen  of  Virginia.  The  declaration  com- 
menced with  stating  that  Dozier  and  Fatheree  were  both  citi- 
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zens  of  Mississippi,  but  afterwards,  in  reciting  the  bill,  said, 
''and  then  and  there  requested  the  said  Lewis  to  pay,  twelve 
months  after  the  date  of  said  bill  of  exchange,  to  John  D. 
Fatheree,  who  is  an  alien  and  resident  of  the  republic  of 
Texas,"  d&c.  The  declaration  contained  also  counts  for  money 
"  lent  and  advanced,"  ''  paid,  laid  out,  and  expended,"  and  "  had 
and  received." 

To  this,  the  defendant  pleaded  two  pleas.  The  first  was  as 
follows:  — 

''  And  the  said  defendant,  William  B.  Dozier,  in  his  own 
proper  person,  comes  and  says,  that  this  court  ought  not  to 
have  or  take  further  cognizance  of  the  action  aforesaid,  as  to 
him,  said  Dozier,  because  he  says  that  the  said  bill  of  ex- 
change, in  the  plaintiff's  declaration  mentioned,  was  drawn 
in  the  Stat^  of  Mississippi,  to  wit^  at  Paulding,  in  Mississippi, 
payable  at  Jackson,  in  Uie  said  State  of  Mis^ssippi,  and  that 
the  drawer  and  indorser  and  acceptor  thereof  were,  and  yet 
are,  citizens  and  resident  in  the  State  of  Mississippi ;  and  said 
bill  is  not  a  foreign  bill  of  exchange ;  and  this  the  said  William 
B.  Dozier  is  ready  to-  verify;  wherefore  he  prays  judgment, 
whether  this  court  can  or  wUl  take  further  cognizanc/B  of  the 
action  aforesaid. 

"  And  for  further  plea  in  this  behalf,  the  said  William  B.  Do- 
zier says,  that  this  court  ought  not  to  have  or  take  further  cog- 
nizance of  this  action,  because  he  says  that  the  said  William 
Bailey,  the  plaintiff,  is  a  citizen  of  the  State  of  Mississippi,  to 
wit,  of  the  county  of  Rankin,  in  said  State,  and  this  he  is  ready 
to  verify;  wherefore  he  prays  judgment,  whether  this  court 
can  or  will  take  further  cognizance  of  the  action  aforesaid." 

The  second  plea  was  .nan  asswmpaii. 

The  record  showed  that  the  plaintiff  joined  issue  upon  the 
last  plea,  without  taking  any  notice  of  the  first. 

In  May,  1843,  the  cause  went  to  trial,  upon  this  state  of 
the  pleadings,  after  a  discontinuance  had  been  entered  as  to 
Fatheree,  when  the  jury,  under  instructions  given  by  the 
court,  found  a  verdict  for  the  defendant. 

The  bill  of  exceptions  taken  by  the  plaintiff,  after  reciting 
the  bill  and  protest  by  David  H.  Dickson,  calling  himself  a  jus- 
tice of  the  peace  and  ex  officio  notary  public,  proceeded  thus :  — 

'^The  plaintiff  then  introduced  David  H.  Dickson,  the  notaryi 
as  a  witness,  who,  being  first  duly  sworn,  stated  on  oath,  that, 
on  the  day  the  bill  fell  due,  he  went  to  the  Union  Bank  in 
Jackson,  and  demanded  payment  of  said  bill  of  the  teller  of 
said  bank,  and  was  answered  by  him  that  there  were  no  funds 
in  the  bank  to  pay  said  bill.  Witness  did  not  know  where 
said  Pierson  Lewis,  the  acceptor,  lived ;  but  on  coming  out  of 
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te  bink  m  poton  was  pointed  out  to  him  at  nid  Levis,  the 
too^or  ot  the  bill  Whezeupoii  witness  demanded  payment 
of  snl.Lewis,  who  answered  that  he. could  not  pay  the  same. 
Whanapoa  witness  protested  said  bill  for  non-payment,  as 
wdl  agaiBBt  the  acceptor  as  all  other  parties  to  the  same,  and 
on  tluit  day  deposited  in  the  postpoflke  at  Jaokson  notice  of 
the  dishonor  or  said  bill,  in  season  to  go  oat  by  the  neact  maili 
directed  to  Rnlding^  Mississippi,  for  said  Will.  &  Dositt,  the 
defendant,.which  is  the  residence  and  post-office  of  sud  Do- 
ner, who  is  the  drawer  of  said  bill,  adnsing  him  of  the  non- 
Eyment  thereof  by  the  acceptor,  and  that  the  holder  looked  to 
m  for  payment. 

"  On  his  croas-enmination,  fitness  stated,  that  after  he  left 
the  bank  a  person  was  pointed  out  to  him  by  the  plaintiff  as 
PfSmm  Lewis,  of  whom  he  made  demand  of  payment,  whidi 
was  reftised;  tiist  the  protest  now  attached  to  said  bill  of  ex* 
chmge  is' not  the  original  protest  made  out  by  him  on  the  day 
of  and  aboTe-named  demand. 

"  That  on  making  demand  of  said  bill,  as  above  stated,  he 
made  out  a  protest  and  attached  the  same  to  the  bill  by  wafer, 
and  delivered  the  bill  and  protest  to  the  plaintiff;  that  after* 
wards  the  plaintiff  sent  a  messenger  to  him,  statizig  that  said 
protest  would'  not  do,  and  requesting  another ;  and  thereupon 
witness  tore  the  bill  away  ftom  it,  and  made  out  another,  dif- 
ftrmg  from  the  first,  and  delivered  it,  also  annexed  to  said  bill, 
to  said  n)tessenger.  That  near  a  year  afterward  the  i^aintiff 
apidied,  in  person,  to  said  witness,  and  stated  that  said  second 
protest  was  also  materially  defective,  and  requested  witness  to 
make  out  another ;  and  witness  then  again  separated  said  bill 
ftom  anid  second  protest,  and  made  out  a  third  protest,  and 
after  wafering  the  bill  thereto,  delivered  the  said  bUl  and  pro- 
test to  the  said  plaintiff,  which  last  is  the  protest  now  read  to 
the  jury,  and  the  two  rents  or  mutilations  on  said  bill  desig- 
nate the  parts  tit  which  it  was  wafered  to  each  of  said  protests; 

^'That  the  original  protest  differed  from  the  second,  and  the 
third  from  both  the  preceding. 

"  Whereupon  the  defendant,  by  attorney,  moved  the  court  to 
exclude  said  bill  of  exchange  from  the  jury  for  the  want  of  valid 
protest;  which  motion,  after  argument,  the  court  sustained, 
and  instructed  the  jury  that  the  plaintiff  could  not  sustain  his 
action  on  the  bill  of  exchange,  unaccompanied  by  a  protest. 

"  To  which  plaintiff's  counsel  excepted,  and  tendered  this  bill 
of  exceptions  before  the^jury  retired  from  the  box,,  and  prayed 
that  the  same  may  be  signed,  sealed,  and  made  a  part  of  the 
record  in  this  cause ;  which  is  done  accordingly. 

"S.  J.  Gholson.     [seal.]'' 
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Upon  this  bill  of  exceptions  the  case  came  up  to  this  court. 

It  was  argued  by  Mr.  Bibb,  for  the  plaintiff  in  error,  and 
Mr.  CrittendeUj  for  the  defendant  in  error. 

Mr.  Bibb  J  for  the  plaintiff  in  error,  made  four  points :  — 

1st.  That  the  judge  erred  in  excluding  the  notarial  protest 
from  the  jury. 

2d.  The  court  erred  in  the  instruction  given  to  the  jury. 

3d.  The  judge  erred  in  taking  upon  himself  to  decide  the 
facts  testified  by  the  witness,  instead  of  leaving  it  to  the  ju- 
rors to  respond  to  the  facts  properly  within  their  province. 

4tb.  That  upon  the  evidepce^  the  plaintiff  was  entitled  to 
verdict  and  judgment ;  and  that  the  decision  of  the  court,  as 
certified  in  the  bill  of  exceptions,  was  erroneous. 

^o  protest  of  the  bill,  which  was  an  inland  bill,  was  neces- 
sary to  enable  the  plaintiff  to  sustain  his  action  for  the  sum 
named  in  the  bill.  Brough  v.  Parkins,  2  Ld.  Rayin.  992 ;  Chit- 
ty  on  Bills  (9th  Lond.  ed.},  334,  335,  464,  465 ;  3  Kent's  Com. 
93,  94. 

The  proof  of  the  demand  of  payment,  of  the  refusal,  and  of 
notice  to  the  defendant  of  the  dishonor  of  the  bill,  was  suffi- 
cient. Chitty  on  Bills (9th  Lond.  ed.),  335,  668,  669 ;  Towns- 
ley  V.  Sumrall,  2  Peters,  170. 

The  judge  gave  to  the  certificate  of  protest  of  an  inland  bill, 
made  by  the  notary  residing  in  the  State  and  district  wherein 
tHe  suit  was  brought  and  trial  had,  a  magnified  dignity,  a 
power  of  diction,  self-sufficient  and  indispensable,  which  the 
law  did  not  allow  to  a  notarial  certificate  in  such  a  case. 

In  Townsley  v,  Sumrall,  the  Supreme  Court  of  the  United 
States  said :  —  <^  It  is  admitted,  that,  in  respect  to  foreign  bills 
of  exchange,  the  notarial  certificate  of  protest  is  of  itself  suffi- 
cient proof  of  the  dishonor  of  a  bill,  without  any  auxiliary  evi- 
dence." ''  But  where  the  parties  reside  in  the  same  kingdom 
or  country,  there  is  not  the  same  necessity  for  giving  entire 
verity  and  credit  to  the  notarial  protest.  The  parties  may  pro- 
duce the  witnesses  upon  the  stand,  or  compel  them  to  give  their 
depositioiis.  And,  accordingly,  even  in  cases  of  foreign  bills, 
drawn  upon,  and  protested  in,  another  country,  where  the  suit 
is  brought,  courts  of  justice  sitting  under  the  common  law  re- 
quire that  the  notary  himself  should  be  produced,  if  within  the 
reach  of  process,  and  his  certificate  is  not  per  se  evidence. 
This  was  so  held  by  Lord  EUenborough  in  Chesmer  v.  Noyes, 
2  Campbell's  R.  129."  Townsley  v.  Sumrall,  2  Peters,  179, 
180. 

The  plaintiff,  Bailey,  produced  the  notary,  David  H.  Dick- 
son, as  a  witness.    His  statements,  upon  oath,  in  chief  and 
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upon  crofls-examinationi  ptoved  eT6r7  fact, — of  presentation 
of  the  bill  at  the  proper  time  for  payment^  the  demand  of 
payment  thereof  mad^  of  the  acceptor,  his  refusal  to  pay,  the 
protest  for  non-payment,  and  the  notice  of  the  dishonor  of  the 
bill  sent  to  the  drawer  by  the  first  mail  after  the  dishonor  of 
the  bill. 

When  the  notary  so  testified  in  open  court,  at  the  trial,  of 
what  importance  was  the  notarial  certificate  made  by  him  «r 
parted  That  the  notary  made  three  or  three  dozen  notarial 
certificates  of  i^otest  is  immaterial.  In  what  respect  did  the 
first,  second,  and  third  certificates  of  the  notary  differ  one  firom 
another  ?  It  is  not  pretended  that  they  were  contradictory  the 
one  to  another,  nor  that  either  was  contradictory  to  the  eyi- 
deuce  given  by  the  notary  to  the  court  and  jury  when  on  his 
oath.  In  such  case,  the  credibility  and  weight  of  the  evidence 
would  haYO  been  a  question  of  fact  proper  for  the  jury  to  try, 
and  not  a  question  of  law  to  the  court. 

Supposed  omissions  were  the  subjects  of  the  several  notarial 
certificates,  not  falsehoods. 

The  evidence,  as  given  at  the  trial,  was  sufficient  to  main- 
tain the  action  so  brought  against  the  drawer  of  the  bill  of  ex- 
change; and  the  instruction  of  the  court  to  the  jury  was 
enroneous. 

Mr.  Crittendeny  for  the  d^endant  in  eiror,  said  that  the 
only  question  in  the  case  related  to  the  sufficiency  of  the  evi- 
dence of  protest  offeiedNby  the  plaintiff. 

By  the  laws  of  the  State  of  Mississippi,  a  protest  was  neces- 
sary and  indispensable  to  the  plaintiff's  right  of  recovery. 
Statute  Laws  of  Mississippi,  page*  372,  8th  section,  and  page 
376,  section  17,  &c.  Offet  v.  Fiek,  Walker's  Reports  (Missis- 
sippi), 100. 

The  instrument  offered  in  evidence  as  such  was  no  legal  or 
valid  protest,  because  the  justice  of  the  peace  (David  H.  Dick- 
son) who  made  it  had  no  authority  so  to  do,  it  not  appearing 
that  there  ^as  no  notary  public  in  Jackson  at  the  time  ready 
to  act,  and  his  authority,  by  law,  being  only  to  make  protest 
for  want  or  in  default  of  a  notary  public.  Statute  Laws  of 
Mississippi,  section  8,  page  373. 

If  Dickson,  as  a  justice  of  the  peace,  was,  under  the  circum- 
cumstances,  authorized  to  protest,  the  instrument  offered  in 
evidence  as  ^  protest,  made  out  near  a  year  after  the  transac- 
tion, cannot  be  taken  or  regarded  as  an  authentic  or  legal  in- 
strument, admissible  as  evidence,  especially  as  it  appears  that 
it  was  neither  the  first  nor  second  protest  made  in  reference  to 
the  same  occasion. 
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It  would  be  subYeiaive  of.  the  seonhty  and  certainty  of  com* 
meioial  inteieeta  and  dealings  in.  aach:  transactions,  if  such  aa 
instrument  as  that  offered  in  evidence  in  this  case  should  be 
leeeiyed  and  allowed  the  effect  of  a  legal  protest.  The  first 
pvetesty  made  at  the  time  of  the  alleged  demand  and  refusal  of 
payment,  is  suppressed.  A  second  ediiian  of  it,  made  out  some 
time  after,  is  also  supprened.  And  the  one  now  offered  in 
evidence  is  the  third  edition,  fiibricated  about  one  year  af^ 
the  transaction.  The  |NX>of  is,.also,  that  each  of  these  differed 
fiom  the  other..  It  is  impossible,  as  it  seems  to  me,  that  such 
an  instrument  can.be  regarded  as  a  protest,  or  admitted  in  evi- 
dence as  such. 

On  both  grounds, —  1st.  That  Dickson  had  no  authority  to 
protest ;  and  2d.  That  if  he  had,,  the  instrument  offered  in 
evidence  was  no  jvotest,  —  it  seems  clear  that  the  instruction 
of  the  court  was  correct,  and  that  therefore  the  judgment 
ought  to  be  affirmed. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  held  by  the  district  judge  in  and  for  the  Southern  Difr* 
trict  of  MississippL 

The  suit  was.  brought  on  an  inland  bill  of  exchange  by  the 
indorsee  against  the  drawers,  and  resulted,  in  the  court  below, 
in  a  verdict  for  the  defendant  on  an  objection  taken  to  the  va- 
lidity of  the  jvotest 

llie  statute  of  Mississippi  provides  for  protesting  inland  bills 
in  case  of  non-acceptance,  or  of  non-pajrment  by  the  drawee, 
after  due  jnresentment,  in  like  manner  as  in  case  of  foreign  bills 
of  exchange ;  and  allows  five  per  cent  damages  on  the  amount 
for  which  the  bill  is  drawn.  (Howard  &  Hutchinson,  Statutes 
of  Miss-„pp.  372,  ^  8  ;  376,  ^  17  ;  and  376,  ^  20.) 

On  the  trial,  the  notary  was  called  as  a  witness  by  the  plain- 
tiff, and  proved  the  jnresentment  of  the  bill  at  maturity,  demand 
of  pajrment,  and  refusal,  and  notice  to  the  drawers.  And  fur- 
ther, that  he  drew  up  the  protest  in  form  at  the  time  and  deliv- 
ered it  to  the  holders,  but  that,  on  account  of  some  alleged  de- 
fect, which  is  not  stated  in  the  bill  of  exceptions,  it  was  re- 
turned to  him,  and  a  second  one  made  out,  and  delivered,  which 
was  also  subsequently  returned,  and  a  third  drawn  up,  which 
was  the  protest  offered  in  evidence.  It  was  made  out  nearly  a 
year  after  the  presentment. 

The  court  below  decided  that  the  protest  was  invalid,  and 
instructed  the  jury  that  the  jdaintiff  could  not  recover,  unless 
the  bilk  had  been  duly  protested  according  to  the  requirement 
of  the  statute.  Whereupon  a  verdiqt  was  rendefed  for  the  de^ 
fendant. 
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The  hill  was  pcesented  and  the  protest  made  out  by  a  jm^ 
tice  of  the  peace,  to  a  notary  ex  officio  ;  and  on  the  argument 
the  ruling  of  the  ccurt  was  sought  to  be  sustained/on  the 
ground,  that  the  power  of  this  officer  to  protest  bills  extended 
only  to^  cases  where  the  notary  was  absent  or  could  not  be  pro- 
cured. But|  on  looking  into  the  laws  of  Mississippi,  it  was 
found  that  a  subsequent  statute  had  given  the  power  to  this 
officer  in  all  cases,  without  any  qualification,  and  the  point  was 
given  up.    (How.  &;  Hutch.,  p.  430,  ^  24) 

The  ground  of  objection,  therefore,  is  nairowed  down  to  the 
time  when,  and  the  circumstances  under  which,  the  notarial 
pretest  was  drawn  up,  in  form.  And  on  looking  into,  the  cas- 
es and  books  of  authority  on  the  subject,  it  will  be  found,  that, 
if  the  bill  has  been  duly  presented  for  acceptance,  or  payment, 
and  dishonored,  and  a  minute  made,  at  the  time,  of  the  steps 
taken,  which  is  called  noting  the  bUl,  the  protest  may  be 
drawn  up  in  form  afterwards,  at  the  convenience  of  the  nota- 
ry. And  it  has  been  held,  if  drawn  up  at  any  timebefore  the 
trial,  it  will  be  sufficient.  (Chitty  on  Bills,  334^436,  and  cas- 
es.    Ed.  1842.) 

The  minute  contains  a  brief  record  of*  the  facts  which  tran- 
spired on.  presenting  the  bill,  and  the  protest,  as  subsequently 
made  out,  is  but  an  extension  of  them  in  the  customary  form. 
The  time  of  the  extension,  therefore,  would  seem  to  be  ^f  no 
great  importance. 

For  the  same  reason,  if  a  mistake  should  occur,  no  great 
danger  need  be  aj^xrehended  if  the  notary  is  permitted  to  cor- 
rect it,  provided  die  regular  steps  have  been  taken,  and  noted, 
to  charge  the  parties.  The  amendment  would  not  be  made 
firom  memory,  or  recollection,  but  from  a  written  memorandum 
of  the  facts. 

But,  without  pursuing  this  view  of  the  case  further,  a  decisive 
ground  against  the  ruling  of  the  court  below  is,  that  a  protest  of 
the  bill  was  not  essential  to  enable  the  plaintiff  to  recover. 

The  statute  of  Mississippi  is  taken,  substantially,  from  the  9 
and  10  Wm.  3,  ch.  17,. amended  by  the  3  and  4  Anne,  ch.  9, 
under  which  it  has  always  been  held  by  the  courts  in  Ehigland 
that  the  action  at  common  law  was  not  thereby  taken  away  ; 
but  that  an  additional  remedy  was  given,  by  which  the  hold- 
er could  recover  interest  and  damages  on  an  inland  bill  in  cas- 
es where  he  was  not  entitled  to  them  at  common  law.  And 
that  if  he  chose,  to  waive  the  benefit  of  the  statute,  he  might 
still  recover  the  amount  due  on  the  bill,  by  giving  the  custom- 
ary proof  of  d^ult  and  notice.  (2  Ld.  Raym.  992 ;  S.  C,  1 
Salk.  131 ;  S.  C,  6  Mod.  80 :  2  Bam.  &;  Aid.  696 ;  Chitty 
on  Bills,  466.) 

3» 
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The  act  of  Mississippi  is  not  more  explicit  and  positive  in  its 
terms,  in  respect  to  the  duty  of  protesting,  than  that  of  the  9 
and  10  Wm.  3,  as  will  be  seen  on  a  comparison  of  the  two  actSi 
and  should  receive  a  similar  interpretation.  It  *  follows^  there- 
fore, from  this  view,  as  the  plaintijQf  did  not  claim  the  five  per 
cent,  damages  given  by  the  act,  he  should  have  been  allowed 
to  recover  the  amount  of  the.  bill,  principal  and  interest,  oh  the 
testimony  of  the  notary  alone,  independently  of  the  written 
protest. 

It  appears  from  the  record,  that  the  defendant  put  in  two 
pleas  to  the  jurisdiction  in  the  court  below,  for  the  want 
of  proper  parties ;  and  also  the  plea  of  non  assumpsit.  To  the 
latter,  the  similiter  was  added,  upon  which  issue  the  cause 
went  down  to  trial.  No  notice  was  taken  of  the  pleas  to  the 
jurisdiction. 

It  is  suggested  that  this  affords  ground  of  error  on  the  record. 

The  plea  of  ntm  assumpsit  in  bar  of  the  action  operated  aa 
a  waiver  of  the  pleas  to  the  jurisdiction,  which  doubtless  fur- 
nishes the  reason  why  no  notice  was  afterwards  taken  of  these 
pleas  by  either  party. .  3  Johns.  106  ;  6  Bac.  Abr.  tit.  PL  dr 
PLf  let.  a,  pp.  186,  187 ;  Gould,  PI.  ch.  6,  ^13. 

They  were  virtually  abandoned  by  the  defendant. 

It  was  also  suggested,  that  it  appeared  from  the  declaration 
that  Fatheree,  the  payee  of  the  bill,'^  was  a  citizen  of  Mississip- 
pi, and  that  the  plaintiff,  deriving  title  from  him,  though  a  citir 
zen  of  Virginia,  could  not  maintain  the  action,  for  want  of  juris- 
diction within  the  eleventh  section  of  the  Judiciary  Act. 

The  answer  to  the  suggestion  is,  that  the  fact  upon  which  it 
is  founded  is  not  sustained  by  the  record.  The  suit  was 
brought,  originally,  against  Dozier  and  Fatheree;  the  drawer 
and  payee,  indorscirs  jointly,  who  are  described  in  the  com- 
mencement of  the  declaration  as  citizens  of  the  State  of  Mis- 
isissippi.  But  in  a  subsequent  part  of  the  declaration  it  is  aver- 
red, that  Fatheree,  at  the  time  the  bill  was  drawn,  and  also  at 
the  time  of  its  transfer  to  the  plaintiff,  was  an  alien,  and  resi- 
dent of  Texas. 

The  suit  was  discontinued  as  to  Fatheree  before  the  trial| 
which  left  it  between  the  plaintiff  and  the  defendant  alone. 

The  plaintiff  being  a  citizen  of  Virginia,  and  deriving  title 
through  a  person  competent  to  maintain  a  suit  in  the  Circuit 
Court  against  the  defendant,  that  court  properly  took  jurisdic- 
tion of  the  case. 

In  every  view  taken  of  the  case,  we  think  the  court  l>elow 
erred,  and  that  the  judgment  should  be  reversed. 

Judgment  reversed,  with  venire  de  novo  by  the  court  briow. 
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Order. 

This  cause  came  on  to  be  heard  on  the  tranacmit  of  the  reo^ 
ord  firom  the  Oiicuit  Court  of  the  United  States  for  the  South- 
ern^.IMstrict  of  Mississippi^  and  was  argued  by  counsel  On 
conindeiation  whereof,  .it  is  now  here  ordered  and  a4judged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be  and  the  same  is  hereby  leversed,  with  costs,  and 
that  this  cause  be  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  award  a  venire fada$  de 


Tn'Piiaonafr,  Dnaorois,  ahb  CoiiPiirT  of  trb  Bahx  of  thb 
Ukitb])  Statbs,  PuuimFFs  m  naos,  v.  Hbhxt  K.  Moss,  Wil- 
UAM  H.  Sbutok,  RoaiBT  A.  Patbics,  and  CHAJU.BS  Ltnoh, 

DBFEmUlTTS. 

Whom  a  dodaration  ooBtainod  ipoeial  ooaoti  ii|nmi  promiawiy  boIMi  and  alao  tho 
eomBBon  aionoj  eoanla,  altiioagli  tha  jariadietioa  of  the  ooort  was  not  apparaot' 
opoB  tho  apoeial  ooantt,  yot  tho  nopoy  oooftH^  foataiaad  hj  orideiioo,  might  haro 
boon  onfiaoBt  to  foMain  it ;  and  this  ooort  Will  mowma  anoh  ovidonee  to  havo 


boon  giTon  if  tho  roeord  io  iilont  qmo  tho  fuhjoet,  and  if  no  oljoetion 

to  tho  jnMiotloB  m  tho  pfogioaa  or  tho  trial. 
Jodgmont  bavins  boon  londorod  Ibt  tho  nlaintiAiit  waa  not  oompotamt  Ibr  tho  ooon 

bolow  to  i^ko  oat  th&  judgmont  at  tbo  nozt  .tenn,  on  tho  ^ound  of  mppooad 

want  of  juriadiotion. 
Tho  powor  of  a  ooort  oror  ho  raooido  and  jodgmonti  oiaminod  and  atatod. 


This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
MisBiswiBpi. 

In  1838,  the  two  following  notes  were  executed,  viz. :  — 

%  10,71&Mr.  Brandon,  March  VTth,  1838. 

Nine  ihonths  afler  Ist  April,  1838,  we,  or  either  of  us,  prom- 
ise to  pay  to  Briggs,  Lacoste,  (a  Co.,  or  oider,  for  value  received, 
ten  thousand  seven  hundred  and  fifteen  i^  dollars,  payable  and 
negotiable  at  the  Commercial  Bank  in  Natchez. 

H.  K.  Moss, 
W.  H.  Shblton,  Sec^iy. 
R.  A.  Patrick, 
CHARLES  Ltmch. 
Indorsed,  '*  Bdggs,  Lacoste,  &,  Co." 

9 10,876^.  Brandon,  March  nth,  \«3S. 

Eleven  months  after  1st  April,  1838;  we,  or  either  of  us, 
promise  to  pay  to  Briggs,  Lacoste  &,  Co.,  or  order,  for  value  re* 
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ceived,  ten  thousand  eight  hundred  and  seventy-six  ^  doUais, 
payable  and  negotiable  at  the  Commercial  Bank  in  Natchez. 
(Signed)  H.  K.  Moss, 

W.  H.  Shzlton,  Set^tjf. 
R.  A.  Patrick, 
Chaxlzs  Lynch. 
Indorsed,  '^  Briggs,  Lacoste,  6c  Co.'' 

In  March,  1840,  the  Bank  of  the  United  States  brought 
suit,  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  against  Henry  K.  Moss,  WiUiam  H. 
Shelton,  Robert  A.  Patrick,  Charles  Lynch,  and  Charles  A.  La- 
coste. On  the  same  day,  a  declaration  was  filed,  consisting  of 
five  counts,  in  which  all  the  defendants  were  averred  to  be  citi- 
zens of  Mississippi.  The  first  two  counts  were  upon  the  notes, 
each  count  being  upon  one  note.  In  the  first  count,  the  in- 
dorsement is  thus  averred  :  —  <'  And  the  said  Charles  A.  Lar 
coste,  together  with  Charles  Briggs  and  Louis  Hermann,  who 
are  not  sued  in  this  action,  not  being  citizens  of  this  State,,  by 
the  name  and  style  of  Briggs,  Lacoste,  &  Co.,  being  partners  in 
trade,  iising  the  name  and  style  of  Briggs,  Lacoste,  &  Co.,  to 
whom  or  to  whose  order  the  payment  of  the  sum  of  money 
in  the  said  note,"  ice. ;  and  in  the  second  count,  upon  the  oth- 
er note,  it  is  thus  stated :  — ''  And  then  and  there  delivered  the 
same  to  said  Briggs,  Lacoste,  &  Co. ;  and  the  safd  Briggs,  Lar 
coste,  &,  Co,  of  which  firm  the  said  defendant,  Charles  A.  Lar 
coste,  is  a  partner,  the  rest  not  being  citizens  of  this  State,  to 
whom  or  to  whose  ord^r  the  payment  of  the  sum  of  money  in 
the  said  note  specified  was  by  the  same  to  be  made,  after  the 
making  of  the  said  note,  and  before  the  payment  of  the  said 
sum  of  money  therein  specified,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  at  the  district  aforesaid,  indorsed  the  same 
note  in  writing,  by  the  name  of  Briggs,  Lacoste,  &  Co.,"  &c. 

The  other  three  coimts  in  the  declaration  were  the  common 
money  counts. 

The  defendants  all  appeared,  and  pleaded  the  general  issue. 

At  November  term,  1841,  on  motion  of  the  plaintiffs'  attor- 
ney, the  suit  was  discontinued  as  to  Lacoste,  and  a  jury,  oe- 
ing  impanelled,  found  a  verdict  for  the  plaintiffs,  assessing 
the  damages  at  $26,486.66,  for  which  sum  judgment  was  en- 
tered up. 

At  May  term,  1841,  the  defendants,  by  -their  counsel,  moved 
the  court  to  set  aside  the  verdict  and  jud^ent  rendered  in  the 
cause,  because  the  court  had  not  jurisdiction,  which  motion 
was  sustained.  The  verdict  and  judgment  were  set  aside,  and 
the  case  dismissed  for  want  of  jurisdiction,  to  which  decision 
the  plaintiffs  filed  the  following  bill  of  exceptions,* 
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^'  Be  it  remembered^.that  at  the  preeent  tenn  of  this  court,  the 
defendants  in  the  above  case  came  into  court  and  moved  the 
court  to  set  aside  the  verdict  and  judgment  in  this  case  render- 
ed at  the  last  tenn  of  this  court,  and  to  dismiss  the  suit  for 
want  of  jurisdiction  of  the  court ;  which  motion  is  in  the  words 
and  figures  following:  —  <  The  defendants  by  their  attorney 
move  the  court  to  set  aside  the  verdict  and  judgment  rendered 
in  this  cause,  and  to  dismiss  the  suit,  because  the  court  had  not 
jurisdiction  of  the  cause.'  And  thereupon  came  the  plaintiff 
and  objected  to  said  motion,  but  the  court,  without,  any  evi« 
dence  other  than  the  record  in  said  cause,  sustained  the  said 
defendants'  motion^  and  ordered  said  verdict  and  judgment  ren- 
dered in  this  case  at  the  last  term  of  this  court  to  be  set  aside, 
and  the  suit  dismissed ;  to  which  opinion  of  the  court  in  su»- 
taining  said  motion,  and  setting  aside  said  verdict  and  judg- 
ment, and  dismissiog  said  suit,  the  plaintiffs  by  their  counsel 
except,  and  pmy  that  this  their  bill  of  exceptions  be  signed, 
sealed,  enrolled,  and  made  a  part  of  the  recor^  in  this  cause, 
which  is  done  accordingly. 

"J.  McEurLET.     [seal.]" 

Upon  which  exception,  the  cause  came  up  to  this  court. 

The  cause  was  argued  by  Mr.  G.  M.  Wharton  and  Mr. 
Sergeant,  for  the  plaintiffs  in  error,  no  counsel  appeariilg  for  the 
defendants  in  error. 

The  error  assigned  is,  that  the  court  below  erred  in  setting 
aside,  at  May  term,  1842,  the  judgment  rendered  at  November 
term,  1841,  in  favor  of  the  plaintiff. 

The  judgment  was  set  aside  at  a  term  subsequent  to  that  at 
which  it  was  rendered ;  and  this  was  done  for  alleged  want  of 
jurisdiction  in  the  court  below  over  the  cause  of  action.  The 
defect  of  jurisdiction  was  alleged  to  arise  from  the  first  count 
of  the  narration  not  averring  that  one  of  the  payees  and  in- 
dorsers  of  the  note,  Lacoste,  was  a  citizen  of  some  other  State 
than  Mississippi. 

That  the  discontinuance  of  the  suit  as  to  Lacoste  was  not 
erroneous,  and  was  a  local  practice  sanctioned  by  this  court, 
they  cited  McAfee  v.  Doremus,  5  How.  63.  See  How.  & 
Hutch.  Miss.  Dig.  696,  for  the  law  of  that  State.  The  re- 
maining three  counts  in  the  narration  were  the  common  money 
counts,  and  in  them  there  was  no  pretence  of  error. 

The  first  question  arising  upon  the  record  was  as  to  the 
power  of  the  Circuit  Court  to  set  aside  its  former  judgment. 
They  contended  that  it  was  a  general  rule,  that  the  same  court 
which  enters  up  a  judgment  cannot  set  it  aside,  at  a  subsequent 
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tenn,  for  errors  of  law.  This  would  be  tantamoant  to  the 
power  of  reteisiiig  its  own  judgment 

The  power  of  setting  aside  or  opening  judgments  for  fiand, 
inegularity,  or  misprision  df  the  d^ki  they  asKrted  to  be  a  dtf- 
£B3rcHQt  power. 

Ab  authority  for  their  view  of  the  first  question,  Aey  cited 
and  relied  upon  the  following  cases :  — 

In  the  courts  of  the  United  States,  —  Assessors  of  Medford 
V.  Dorsey,  2  Wash.  C.  C.  R.  433 ;  The  Avery,  2  Gall.  386 ; 
Cameron  v.  McRoberts,  3  Wheat  591 ;  Jackson  v.  Aahton,  10 
Peters,  480.  Ex  parte  Crenshaw,  15  Peters,  119,  they  said  was 
not  a  decision  the  other  way,  because  there  the  Supreme  Court 
merely  revoked  its  mandate,  and  dedaied  its  former  judgment 
a  nullity,  as  the  cause  had  never  been  before  it  Washmgton 
Bridge  Co.  r.  Stewart,  3  How.  413 ;  Jenkins  v.  Eldrid^,  1 
Woodb.  &  Minot,  61,  were  also  cited. 

In  the  Supreme  Court  of  Pennsylvania,  —  Gatlin  v.  Robin- 
son, 2  Watts,  373 ;  Stephens  v.  Cowan,  6  ib.  511 ;  Gallup  «. 
tteynolds,  8  ib.  424 

In  New  York,  —  Barheydt't^.  Adams,  1  Wend.  101 ;  Soul- 
den  V.  Cook,  4  ib.  217. 

In  North  Carolina, — Anon.,  2  Haywood,  73;  S.  C,  Taylor, 
146 ;  Ib.  239 ;  Bender  v.  Adcen,  2  Dever.  149 ;  Skinner  v. 
Moore,  2  Dev.  &;  Bat  138. 

The  like  general  rule  ia  settled  in  England.  During  the 
same  tenn,  judgments  are  amendable  at  common  law,  —  being 
then  in  paper,  infierij  in  the  breast  of  the  court.  Afterwards^ 
they  are  only  amendable  under  the  Statutes  of  Amendments  or 
Jeofails,  See  2  Tidd's  Pr.  976 ;  2  ^Aichb.  P-  243 ;  Ib.  202, 
203,  as  to  setting  aside  judgments  for  irreguhL  .y. 

If  courts  were  not  held  strictly  to  the  rule  contended  for, 
what  would  become  of  acts  imposing  limitations  on  writiB  of 
error,  or  of  those  protecting  purchasers  at  dierifis'  sales  ? 

The  second  question  was  this :  —  Was  the  judgment  entered 
at  November  term,  1841,  void  or  irregular,  because  the  foreign 
citizenship  of  Lacoste  was  not  alleged  in  the  fibrst  count  ?  They 
Contended  that  this  was  not  the  case ;  it  was  merely  matter  aa- 
signable  as  error,  upon  a  writ  of  error. 

They  cited,  on  this  point,  McCormick  v.  Sullivant,  10  Wheat 
192 ;  Yoorheea  v.  Bank  of  United  States,  10  Peters,  449 ;  Kemp 
V.  Kennedy,  6  Cranch,  185 ;  Skillen  v.  May,  6  ib.  267. 

The  courts  of  the  United  States  are  courts  of  limited,  but 
not  of  inferior  jurisdiction.  Their  judgments,  until  reversed 
on  error,  axe  conclusive  b^t^een  parties  and  privies. 

Under  this  head,  they  further  contended  that  there  was  not 
nece^arily  a  defect  of  jurisdiction  m  the  Circuit  Court  over  the 
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first  two  counts,  because  it  did  not  appear  but  that  Lacoste  was 
a  citizen  of  another  State  when  the  note  was  indorsed*  If  he 
were  so  then,  the  jurisdiction  of  the  Circuit  Court  would  not 
be  taken  away,  although,  at  the  time  of  the  bringing  of  the 
present  soit,  he  had  become  a  citizen  of  Mississippi.  The  11th 
section  of  the  Judiciary  Act  of  1789  would  be  fully  satisfied 
by  this  construction.  The  right  of  the  assignee  of  a  chose  in 
action  to  sue  in  the  federal  court  could  not  be  taken  away 
by  his  assignor  subsequently  becoming  a  citizen  of  the  same 
State  with  the  defenduit. 

In  the  third  place,  they  argued,  that,  under  the  statute  law 
of  Mississippi  governing  the  case,  the  judgment  of  November 
term,  lb41,  was  not  erroneous,  and  that  consequently,  on  a 
writ  of  error,  this  court  would  not  have  reversed  the  judgment. 
Although  by  the  conmion  law,  where,  in  a  civil  suit,  one  count 
is  good  and  the  others  bad,  and  there  is  a  general  finding, 
judgment  will  be  arrested,  yet,  by  the  statute  law  of  Missis- 
sippi, a  different  rule  prevails.  They  referred  to  the  12th  sec- 
tion of  the  act  of  1820.  (Hpw.  &  Hutch.  Dig.  691.)  The 
defendant  must  apply  to  the  court  to  instruct  the  jury  to  disre- 
gard the  faulty  count. 

They  contended  that  this  statute  was  binding  upon  the  Cir- 
cuit Court  of  the  United  States  for  Mississippi.  The  act  of 
Congress  of  May  19,  1828  (4  Statutes  at  Large,  218),  provides 
that  the  forms  and  modes  of  proceeding  then  used  in  the  highest 
courts  of  original  and  general  jurisdiction  in  the  States  admit- 
ted into  the  Union  since  1789  shall  be  the  rules  of  the  United 
States  courts  held  i^  those  States,  subject  to  alterations  and  ad- 
ditions by  said  United  States  courts,  or  by  the  Supreme  Court 
of  the  United  States.  The  statute  of  Mssissippi  was  passed 
eight  years  before  this  act  of  Congress.  That  State  was  ad- 
mitted into  the  Union  in  1817. 

But,  further  than  this,  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi  adopted  the  practice 
and  proceedings  of  the  State  courts  by  their  printed  Rules  of 
1839.     See  section  30.  of  those  Rules. 

This  provision  of  the  act  of  1820  binds  the  United  States 
courts  in  Mississippi,  as  one- of  the  "  forms  and  modes  of  pro- 
ceeding'' in  that  State.  In  support  of  this,  they  cited  United 
States  V.  Boyd,  16  Peters,  187 ;  McNutt  v.  Bland,  2  How.  9  ; 
Gwin  V.  Breedlove,  ib.  29. 

For  the  distinction  between  ^na2  and  mestie  process,  as  bear- 
ing upon  this  head,  they  cited  Bronson  v.  Einzie,  1  How.  311  ; 
McCracken  v.  Hayward,  2  ib.  608. 

They  admitted  that  the  statute  law  of  Mississippi  (sec.  33, 
act  of  13  May,  1837 ;  How.  &  Hutch.  Dig.  595),  which  pom- 
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pelled  plaintiffs  to  sue  in  one  action  the  diawers  9nd  indoneis 
of  promissory  notes  who  live  in  Mississippi,  does  not  confer 
upon  the  courts  of  the  United  States  junsdiction  of  a  case 
where  otherwise  they  would  not  have  it ;  nor  is  such  a  joint 
suit  maintainable,  in  the  federal  courts,  as  has  been  decided  in 
Dromgoole  v.  F.  &  M.  Bank,  2  How.  241 ;  Eeary  v.  same,  16 
Peters,  89,  and  Gibson  v.  Chew,  ib.  316.  But  inasmuch  as  the 
suit  had  been,  before  verdict,  properly  discontinued  as  to  Lft- 
coste,  this  difficulty  was  reinoved,  and  the  action  stood  as  if 
originally  brought  against  the  present  defendants  alone. 

In  further  proof  of  the  error  of  setting  aside  the  judgment 
in  the  Circuit  Court,  the  three  last  counts  showing  jurisdicti<m, 
they  cited  and  relied  upon  Mollan  v.  Torrance,  9  Wheat.  637. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court 

In  this  case,  at  the  November  term  of  the  Circuit  Court  for 
the  Southern  District  of  Mississippi,  A.  D.  1841,  a  verdict  was 
found  for  the  plaintiffs  against  the  defendants  for  $26,486.66. 
Final  judgment  was  then  rendered  for  that  sum. 

At  the  ensuing  May  term,  on  motion  of  the  defendants,  the 
court  set  aside  both  the  judgment  and  verdict,  and  dismissed 
the  case  for  what  it  considered  to  be  a  want  of  jurisdiction. 

To  this  the  plaintiff  excepted,  and  a  writ  of  error  is  now 
before  us  to  reverse  that  decision. 

The  first  question  is,  whether  any  want  of  jurisdiction  ap- 
pears on  the  record. 

No  evidence  is  reported, /nor  any  defect  apparent,  which 
seems  to  raise  any  doubt  concerning  the  jurisdiction,  unless  it 
be  in  the  pleadings. 

The  declarati(m  contained  the  usual  money  counts, — be- 
side special  ones  on  two  notes,  made  to  Briggs,  Lacoste,  &,  Co.^ 
or  their  order,  and  by  them  indorsed  to  the  plaintiffs. 

The  defendants  pleaded  that  they  did  not  promise  as  al- 
leged, and  a  verdict  was  foimd  against  them,  without  any  stater 
ment  being  given  of  the  evidence  laid  before  the  jury  or  the 
court,  though  copies  of  the  two  notes  named  in  the  declara- 
tion are  printed  in  the  case. 

The  various  questions  which  this  state  of  the  record  pre- 
sents, and  which  b^  upon  the  jurisdiction,  can,  when  ana- 
lyzed and  separately  considered,  be  disposed  of  chiefly  by 
adjudged  cases,  without  any  labored  examination  of  the  prin- 
ciples involved.  The  special  coimts  on  the  notes  standing 
alone  might  not  be  sufficient,  under  the  11th  section  of  the  Ju- 
diciary Act,  to  give  jurisdiction  to  a  Circuit  Court  of  the  United 
States,  without  an  allegation  that  the  promisees  resided  in  a 
different  State  from  the  promisors.     Turner  v.  Bank  of  North 
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America,  4  Dall.  8 ;  and  9  Wheat.  639 ;  Dromgoole  et  aL  v. 
Fanners'  &  Merchants'  Bank,  2  How.  243 ;  and  Eeary  et  aL  v. 
Fanners'  &  Merchants'  Bank  of  Memphis,  16  Peters,  95. 

But  it  is  Very  clear,  that  the  money  counts  aver  enough  to 
give  jurisdiction  to  the  court  below  over  them,  as  they  state 
an  indebtednete  and  a  promise  to  pay,  made  directly  by  the 
defendants  to  the  plaintiffs.  Mollan  v.  Torrance,  9  Wlieat. 
639 ;  Bii^ham  v.  Cabbot,  3  Dall.  41. 

It  is  well  settled,  likewise,  that  the  notes  would  at  the 
trial  be  evidence  of  money  had  even  of  an  indorsee.  4  ISA. 
Ca.  201;  7  Halsted,  141;  6  Oreenl.  220;  12  Johns.  90; 
8  Cowen,  83;  Wild  v.  Fisher,  4  Pick.  421;  Webster  v. 
Randall,  19  Pick.  13 ;  Ramsdell  v.  Soule,  12  Pick.  126 ;  Elb- 
worth  V.  Brewer,  11  Pick.  316;  16  Pick.  396;  State  Bank  v. 
Hurd,  12  Mass.  172  j  16  Mass.  69,  433 ;  Page's  Administrators 
V.  Bank  of  Alexandria,  7  Wheat.  36 ;  2  Wm.  Bl.  1269. 

But  they  probably  would  not  alone  be  sufficient,  by  the 
11th  section  of  the  Judiciary  Act,  to  give  jurisdiction  over  them 
to  a  Circ\iit  Court  of  the  United  States,  under  these  money 
counts  any  more  than  the  others,  without  additional  evidence 
that  the  original  promisees  resided  in  a  different  State  from 
the  promisors.     (7  Whdstt.  36  semb.) 

No  decision,  however,  is  made  on  this  point,  as  firom  this 
record  we  cannot  learn  but  that  such  additional  evidence  was 
given,  or  that  other  evidence  than  the  notes  was  not  introduced 
in  support  of  the  money  counts.. 

It  is  not  competent  for  this  court  now  to  presume  that  nei- 
ther of  these  kmds  of  evidence  was  offered  beside  the  notes. 
The  inference,  on  the  contrary,  is  the  other  way,  or  the  de- 
fendants would  probably  have  objected  to  the  jurisdiction  at  the 
trial,  and  the  jury  not  found  a  verdict  for  the  plaintiffs,  or  the 
court  not  have  rendered  judgment  upon  it. 

In.  the  next  place,  if  such  a  state  of  things  did  happen  as 
there  having  been  no  additional  or  other  evidence,  it  is  clear 
fiom  the  record,  that  no  advantage  was  taken  of  it  till  after 
final  judgment,  and  at  the  following  term  of  the  court,  and 
then  by  motion  only. 

But  it  was  then  too  late,  after  final  judgment,  and  at  the 
next  term,  and  by  motion  only,  to  set  aside  the  judgment  and 
verdict  on  account  of  a  supposed  want  of  jurisdiction.  At  the 
next  term,  if  no  final  judgment  had  yet  been  rendered,  the 
court  might,  firom  its  minutes,  have  had  the  verdict  applied  to 
the  counts  on  which  it  was  in  truth  found.  2  Howard,  263 : 
2  Saund.  171,  6;  Tidd's  Pr.  901. 

And  if,  in  this  case,  it  was  found  on  the  two  special  counts 
alone,  the  judgment  on  the  verdict  might  then  have  been  ar- 
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rested  for  want  of  proper  averments  in  tfiem  coqferring  juris- 
diction. 

So  it  might  have  been  arrested  for  a  misjoinder  of  bad 
counts  with  good,  if  the  verdict  had  not  been  applied  to  the 
latter,  but  remained  general.  Hopkins  v.  Beedle,  1  Gaines's 
Rep.  347 ;  6  Johns.  476 ;  1  Chit.  PI.  236,  448 ;  1  Taunt.  212 ; 
2  Bos.  &  Pul.  424;  Cowp.  276;  3  Wils.  186;  2  Saund.  171, 
b ;  3  Maul.  &  Selw.  110 ;  Doug.  722. 

But  heuce  jurisdiction  did  appear  on  three  of  the  counts,  and 
also  final  judgment  had  beeii  rendered  in  November  previous. 

The  action  was  not  regularly  on  the  docket  at  the  new  term 
in  May  following,  when  the  court  undertook  to  set  the  judg- 
ment aside.  The  power  of  the  court  over  the  original  action 
itself,  or  its  merits,  under  the  proceedings  then  existing,  had 
been  exhausted, — ended.  Jackson  v.  Ashton,  10  Peters,  480 
Catlin  V.  Robinson,.  2  Watts,  379 ;  12  Peters,  492 ;  3  Bac.  Abr 
Error,  T.  6;  Co.  Lit.  260  a;  7  Vcs.  293;  12  Tes.  456 
1  Stor.  P.  310;  1  Hoflf.  Pr.  659;  2  Smith,  Ch.  14;  9  Peters, 
771;  3  John.  140;  9  John.  78;  Kelly  v.  Kezir,  3  Marsh.  R. 
268. 

This  means  the. power  to  decide  on  it,  or  to  change  opinions 
once  given,  or  to  make  new  decisions  and  alterations  on  mate- 
rial points.  A  mere  error  in  law,  of  any  kind,  suppo^d  to 
have  been  rendered  in  a  judgment  of  a  court  at  a  previous 
term,  is  never  a  sufficient  justification  for  revfsii^  and  annul- 
ling it,  at  a  subsequent  term,  in  this  summary  way,  on  motion. 
See  cases  ante;  2  Gall.  386 ;  Cameron  v.  McRoberts,  3  Wheat. 
691 ;  2  Haywood,  237 ;  Skinner  v.  Moor,  2  Dev.  &  Bat.  138 ; 
Wash.  Bridge  Comp.  v.  Stewart,  3  How.  413 ;  and  Jackson  et 
al.  V.  Ashton,  10  Peters,  480 ;  Lessee  of  Hickey  et  al.  v.  Stew- 
art, 3  How.  762 ;  Henderson  v.  Poindexter,  12  Wheat.  643 ; 
Elliot  et  al.  v.  Piersol  et  al.,  1  Peters,  34fr;  Wilcox  v.  Jackson, 
13  Peters,  611 ;  Rose  v.  Himely,  4  Cranch,  241. 

We  would  not  be  understood  by  this  to  deprive  a  court,  at  a 
subsequent  term,  of  power  to  set  right  mere  forms  in  its  judg- 
ments. 3  Wheat.  591 ;  3  Peters,  431 ;  12  Wheat.  10 ;  Law- 
rence V.  Cornell,  4  Johns.  Ch.  642.  Or  power  to  correct  mis- 
prisions of  its  clerks.  The  Palmyra,  12  Wheat.  10 ;  Hawes  v.~ 
McConnel,  2  Ohio,  32 ;  1  Greenl.  376 ;  Coin.  Dig.  Amendmentj 
T.  1.  The  right  to  correct  any  mere  clerical  errors,  so  as  to 
conform  the  record  to  the  truth,  always  remains.  Sibbald  v. 
United  Statos,  12  Peters,  492 ;  Newford  v.  Dorsey,  2  Wash.  C. 
C.  433  ;  6  Watts,  613 ;  8  Watts,  424 ;  1  Wendell,  101 ;  4  Wen- 
dell, 217 ;  1  Bibb,  324 ;  2  Bibb,  88 ;  Weston's  case,  11  Mass. 
417 ;  The  Bank  v.  Wistar,  3  Peters,  431.  Irregularities,  also, 
in  notices,  mandates,  and  similar  proceedings  can  still,  in  some 
cases,  be  amendod.     Ex  parte  Crenshaw,  16  Peters,  123. 
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Indeed,  any  amendments  permissible  tuider  the  Statutes  of 
Jeofiuls  may  be  proper  at  subsequent  tenns  (2  Tidd's  Pr.  917 ; 
2  Areh.  Pt.  202,  2^) ;  and  at  times  even  after  a  writ  of  error 
is  brought.  2  How.  243;  3  Johns.  96;  Poph.  102;  Pease  v. 
Morgan,  7  Johns.  468 ;  Cheetham  v.  Tillotson,  4  Johns.  499 ; 

1  Johns.  Ca.  29 ;  2  Johns.  184 ;  1  Bing.  486 ;  Douglass  v.  Bean's 
Executors,  6  Bing.  60.  So  it  is  weU  settled,  that  at  a  subse- 
quent term,  when  the  judgment  had  before  been  arrested,  an 
amendment  may  be  made  to  apply  the  verdict  to  a  good  coimt 
if  another  be  bad  and  the  ju<]^e's  minutes  show  t^t  the  evi- 
dence api^ied  to  the  good  count.  (Matheson's  Adm.  v.  Grant's 
Adih.,  2  How.  282,  and  cases  cited  there.) 

So  a  mistaken  entry  of  a  mandate,  in  a  case  where  the  par- 
ties 'were  not  at  all  before  the  court,  may  be  revoked  at  a  sub- 
sequent term,  the  heiuring  having  been  irregular  and  a  nullity. 
Ex  parte  Crenshaw,  16  Peters,  119 ;  14  Peters,  147.  But  no 
cause  of  this  kind  appears  here  in  the  proceedings,  and  nothing 
else  appears  to  justify  the  court  in  going  back  to  a  final  judg- 
ment of  a  previous  term  and  summarily  setting  it  aside  for  an 
error  in  the  law  or  the  facts,  and  dismissing  the  whole  case 
fiom  the  docket. 

The  only  relief  for  errors  in  law  in  such  cases  is  usually  by 
new  trial,  review,  writ  of  error,  or  appeal,  as  either  may  be  ap* 
propriate  and  allowable  by  law,  or  by  some  other  mode  special- 
ly provided  by  statute ;  where,  for  instance,  a  judgment  has 
occurred  at  some  previous  term  by  default,  through  accident  or 
some  circumstance,  which  clearly  entitles  the  party  to.  redress. 
12  Peters,  492 ;  Jenkins  v.  Eldridge  et  al.,  1  Woodb.  &  Minot, 
66,  and  cases  cited ;  Anthony  et  al.  v.  Love,  3  Ohio,  306 ;  Ben- 
nett V.  Winter  et  al.,  2  Johns.  Ch.  206 ;  3  Marsh.  R.  268 ;  South- 
gate  V.  Bumham,  1  Greenl.  376. 

Beside  these  remedies,  judgments  entered  up  by  fraud  may, 
perhaps,  on  due  notice,  by  scire  faciaSy  or  otherwise,  be  vacated 
at  a  subsequent  term  by  the  same  court,  or  if  offered  in  evi- 
dence be  deemed  a  nullity,  should  fraud  be  clearly  proved  to 
have  taken  place.     2  Roll.  Abr.  724;  2  Bac.  Abr.  £rror,.T.  6. 

But  the  present  judgment  was  neither  fraudulent  nor  void  on 
its  face,  nor  even  voidable.  Had  it  been  rendered  on  the  spe- 
cial counts  alone,  it  might  have  been  voidable  by  a  writ  of 
error,  for  not  alleging  jurisdiction  in  the  pleadings.     See  ante  ; 

2  How.  243;  Capron  v.  Van  Norden,  2  Cranch,  126.  But 
it  has  been  repeatedly  settled,  that  even  then,  without  any 
plea  to  the  jurisdiction,  and  after  a  verdict  for  the  plaintiff  on 
the  general  issue  and  final  judgment,  it  is  not  a  nullity,  but  must 
be  enforced  till  duly  reversed.  Kempe's  Lessee  v.  Kennedy,  6 
Cranchi  186 ;  and  Skillem's  Executors  v.  May's  Executors,  6 
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Graacb,  267 ;  McCormick  v.  SulUvant,  10  Wheat.  192 ;  Yooxfaees 
V.  Bank  of  United  States,  10  Peters,  449 ;  3  Ohio,  306 ;  Wilde  v. 
Commonwealth,  2  Mete.  408 ;  Hopkins  v.  Conmionwealth,  3 
Mete.  460.  Because  it  would  be  a  judgment  rendered  by  a 
court,  not  of  inferior,  but  only  limited,  jurudiction,  and  the  mer- 
its would  have  been  investigated  and  decided  by  consent.  This 
view  is  8U|yported  by  the  English  doctrine.  There,  though  judg- 
ments of  inferior  courts  or  commissioners  are  often  void,  when 
on  their  face  deady  without  their  jurisdiction,  and  may  be 
proTed  to  be  so  and  avoided  without  a  writ  of  error  {3  Bac. 
Abr.  Eriror^Ai  10  Ook*  77  a;  Hawk  P.€.  ch.  50,  sec.  3) ;  yet 
the  judgment  of  a  superior  court  is  not  void,  but  only  voidable 
by  ^ea  on  error.  Bac.  Abr.  Void  and  Voidable^  C ;  2  Salk.  674 ; 
Carth.  276.  Even  where  the  record  of  a  circuit  court  did  not 
contain  any  averments  giving  jurisdiction,  this  court  has  held 
that,  at  a  subsequent  term,  after  final  judgment,  the  same  tribu- 
nal which  rendered  it  could  not  set  it  aside  on  motion.  Came- 
ron V.  McRoberts,  3  Wheat.  591.  And  we  have  repeatedly 
decided  as  to  judgments  of  this  court,  that  diey  could  not  be 
changed  at  a  subsequent  term,  in  matters  of  law,  whether  at- 
tempted on  motion,  or  a  new  writ  of  error,  or  appeal,  on  the 
mandate  to  the  court  below.  Hunter's  Lesisee  v.  Warton,  5 
Cranch,  316;  6  Cranch,  267;  1  Wheat.  354;  Santa  Maria,  10 
Wheat.  442;  Davis  v.  Packard,  8  Peters,  323;  9  Peters,  290; 
12  Peters,  491,  343 ;  15  Peters,  84. 

Without  going  finrther,  then,  into  the  reasons  or  precedents 
against  the  course  pursued  in  the  court  below,  the  last  judg- 
ment there,  on  the  motion,  must  be  reversed,  md  the  case  be 
reinstated  as  it  stood  before. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  on 
the  motion  di^issing  this  case  be  and  the  same  is  hereby  re- 
versed, with  costs,  and  that  this  cause  be  and  the  same  is  here- 
by remanded  to  the  said  Circuit  Court,  with  directions  to  rein- 
state this  case  as  it  stood  in  that  court  before  the  said  judgment 
dismissing  the  case. 
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TboxAS  C.  Shxloon,  Hoeacs  H.  Combtock,  David  Fbbicch,  Wil- 
UAM  £.  Pbtbbb,  Jakbb  Fobton,  Atla  E.  Mathbb,  Hbhbt  B.  Hol- 
BBOOB,  Sakvbl  p.  Mbab,  Fbamcis  E.  Elbbbb,  PB(sbb  Ahn  Dbait, 

CuLLBlf  BbOWV,  AVD  CrABLBB  H.  StEWABT,  DB7BHJ>AlfT8. 

Wh«n  it  11  eridant,  ftom  tbe  record,  that  the  whole  oaee  haa  bean  lent  up  to  thif 
oourti  Qpon  a  oartifieata  of  diTuioii  in  opimon,  tbe  eeia  muft  ba  riimiiMftri  Ibr 
want  oi  joriadietion. 

Thib  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Michigan,  on  a  certificate  of  diviaion 
in  opinion  between  the  judges  thereof. 

The  facts  were  briefly  these. 

The  second  section  of  the  12th  article  of  the  Constitution 
of  Michigan  is  in  these  words,  viz. :  — 

'<  The  legislature  shall  pass  no  act  of  incorporation,  unless 
with  the  assent  of  at  least  two  thirds  of  each  House." 

On  the  16th  of  March,  1837,  the  legislature  passed  an  act 
entitled,  ''An  act  to  organize  and  regulate  banking  associa- 
tions." 

Under  this  act  a  company  was  formed  and  commenced  doing 
business  as  a  banking  association,  under  the  name  of  the  De- 
troit City  Bank. 

On  the  15th  September,  1838,  Harris,  the  cashier  of  the  De- 
troit City  Bank,  drew  a  bill  of  exchange  upon  the  Albany  City 
Bank,  in  the  State  of  New  York,  in  favor  of  J.  W.  an^  T.  Nes- 
mith,  hot  six  hundred  dollars,  payable  nine  months  after  date, 
which  bill  was  protested  f^r  non-payment  when  due. 

In  Febrqary,  1833,  whilst  the  bill  was  running,  the  Detroit 
Ctity  Bank  became  insolv^it. 

The  plaintifiis,  Nesmiths,  sued  the  bank  upon  the  bill,  and 
obtained  a  judgment  in  May,  1841,  in  a  State  court. 

The  plaintiffs  then  i^oceeded,  under  a  statute  of  the  State,, 
against  the  directors  of  the  bank,  and  obtained  a  judgment  in 
July,  1841,  in  the  Circuit  Court  of  the  United  States.  An  ex- 
ecution was  issued  upon  this  judgment,  which  was  returned 
wholly  unsatisfied. 

The  plaintiffs  then,  under  the  same  statute,  filed  a  bill  on 
the  equity  side  of  the  Circuit  Court  against  the  stockholders, 
being  the  defendants  mentioned  in  the  title  of  this  case,  si^  sk- 
ing  to  hold  them  individually  liable,  in  proportion  to  the 
amount  which  each  one  held  in  the  stock  of  the  bank. 

To  this  bill  the  defendants  put  in  general  demurrers. 

The  cause  was  heard  on  the  bill  and  demurrers.  The  fol- 
lowing points  and  questions  were  made  and  preoented  by  the 
complainants :  — 

4* 
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1.  Whether  the  banking  associations  organized  under  the  act 
of  the  legislature  of  the  State  of  SCphi^,  entitled,  '<  An  act 
to  organize  and  regulate  banking  associations,*'  approved  March 
15th,  1837,  and  the  amended  act,  entitled,  '<  An  act  to  amend 
an  act  entitled- '  An  act  to  organize  and  regulate  banking  associ- 
ations and  for  other  purposes,' "  approved  December  3(Mb,  1837, 
were  or  were  not  corporations  or  bodies  corporate,  within  the 
meaning  of  the  constitution  of  the  State  of  Michigan. 

2.  Whether  said  acts  of  the  legislature,  or  either  of  them, 
are  in  accordance  with  the  provisions  of  the  constitution  of  the 
State,  and  valid,  or  contrary  thereto,  and  void,  in  whole  or  in 
part. 

3.  And  if  so  much  and  such  parts  of  said  acts  as  purport  to 
create  corporations,  or  bodies  corporate,  are  repugnant  to  the 
constitution  and  void,  whether  the  remaining  parts  of  said  acts 
are  not  valid,  and  the  directors  and  stockholders  of  the  associa- 
tion, set  out  in  the  bill,  liable  for  the  debts  thereof,  according 
to  the  provisions  of  said  amended  act. 

4  Whether  the  stockholders  of  the  Detroit  City  Bank  are, 
or  are  not,  liable  in  their  individual  capacity,  as  corporators,  or 
as  members  of  a  joint-stock  association,  company,  or  copartner- 
ship, to  pay  the  debts  due  to  the  complainants,  as  set  forth  in 
the  bill. 

6.  Whether  the  defendants  are^  or  are  not,  liable  to  pay  the 
debt  due  to  the  complainants,  set  out  in  the  bill  of  comidaint 

On  the  part  of  the  defendants,  the  following  points  were 
made:  — 

1.  The  Supreme  Court  of  the  State  of  Michigan  has  decided 
that  die  acts  under  which  the  Detroit  City  Bank  was  organized 
were  intended  to  authorize  the  creation  of  an  indefinite  num- 
ber of  corporations,  by  the  prospective  action  of  individuals ; 
that  they  were  so  far  unconstitutional  and  void,  and  under 
them  no  corporate  body  could  legally  come  inta  existcAce. 
This  decision  of  the  Supreme  Court  of  the  State  will  not  be 
questioned  by  the  Courts  of  the  United  States,  but  will  be  fol- 
lowed and  applied  to  the  latter. 

2.  If  the  Detroit  City  Bank  was  not  validly  in  existence  as 
a  corporation,  or  artificial  person,  then  it  was  not  exempted 
from  the.  penalties  and* restrictions  of  the  laws  of  Michigan  on 
Ae  subject  of  unauthorized  banking,  commonly  called  the  re- 
straining laws. 

3.  Under  the  acts  last  referred  to,  the  claim  of  the  complain- 
ants was  illegal  and  forbidden;  and  could  not  be  the  basis  of  a 
recovery. 

4  The  Detroit  City  Bank  having  contracted  as  a  corporar 
tion,  when  it  was  not  such,  its  contracts  on  that  account  are 
invalid. 
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5.  If  the  Detroit  City  Bank  was  not  a  corporation,  then  the 
defendants  can  be  liable  only  as  genenU  partners. 

6.  If  liable  only  as  general  partners,  the  judgment  against 
the  directory  is  a  merger  of  the  whole  claim. 

7.  If  the  defendants  are  general  partners,  the  remedy  against 
them  fs  compile  ai  law. 

8.  If  the  court  shall  hold  that  the  Detroit  City  Bank  was 
validly  a  corporation,  and  authorized  to  engage  in  banking, 
then  it  is  further  contended  by  the  defendmts,  that  the  bill 
which  forms  the  foundation  of  the  claim  of  the  complainants 
was  illegal,  because  not  payable  an  demand. 

9.  The  defendants  are  not  ccmcluded  by  the  judgment  against 
the  bank,  but  may  dispute  the  validity  and  obligation  of  the 
original  claim. 

Upon  all  the  above  points  and  questions,  as  made  and  pre- 
sented  by  the  complainants  and  defendants,  the  opinions  of  the 
judges  of  the  Circuit  Court  were  opposed ;  wherefore,  it  was 
ordered  that  the  same  be  stated,  imder  the  direction  of  the 
judges,  and  certified,  under  the  seal  of  this  court,  to  the  Su- 
preme Court,  at  their  next  session  to  be  held  thereafter. 

The  case  was  very  elaborately  argued  in  print  by  Mr.  E.  C. 
Seaman  and  Mr.  J.  M.  Reot^  for  the  plaintiffs,  and  Mr.  Oeorge 
E.  Hand  and  Mr.  Theodore  Romeyn^  for  the  defendants.  lE&t 
as  the  case  went  off  upon  a  point  of  jurisdiction,  the  arguments 
are  omitted. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  comes  before  the  court  upon  a  certificate  of  divis* 
ion  fiK)m  the  Circuit  Court  for  the  District  of  Michigan.  Upon 
opening  the  record,  it  is  evident  that  the  whole  case  has  li^n 
sent  up  in  this  form.  It  is,  indeed,  divided  into  points,  but 
most  of  them  are  merely  hypothetical,  and  might  never  have 
arisen  or  required  a  decision  upon  them  in  the  Circuit  Court 
For  whether  they  would  or  would  not  arise  depended  alto- 
gether upon  the  decision  of  points  which  precede  them  in  the 
statement. 

This  subject  has  been  firequently  before  the  court,  and  we 
have  repeatedly  said,  that,  under  such  certificates  of  division,  we 
have  no  jurisdiction.  Without  attempting  to  enumerate  the 
cases,  it  is  sufficient  on  the  present  occasion  to  refer  to  White 
V.  Turk  and  others,  12  Peters,  238,  and  The  United  States 
V.  Stone,  14  Peters,  624,  which  are  decisive  of  this  case.  It  is 
unnecessary,  therefore,  to  examine  the  printed  argum^ents  that 
have  been  filed;  as  the  case  must  be  dismissed  for  want  of  ju- 
risdiction. 
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Order. 
Thi8  cause  came  on  to  be  heard  on  the  tranacript  of  the  leo- 
oid  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Michigan,  and  on  the  points  and  questions  on  which  the 
judges  of  the  sidd  Circuit  Court  were  opposed  in  opinion,  and 
which  weie  certified  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  such  case  made  and  proyided,  and  was 
argued  by  counseL  And  it  appearing  to  this  court,  upon  an 
inspection  of  the  said  transcript,  that  no  point  in  the  case  with- 
in the  meaning  of  the  act  of  Congress  has  been  certified  to  this 
court,  it  is  thereupon  now  here  ordered  and  adjudged  by  this 
court,  that  this  cause  be  and  the  same  is  hereby  dismissed,  and 
tfiat  this  cause  be  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  to  be  proceeded  in  accordmg  to  law. 


David  S.  Stact,  ABHUfisTaAToa  of  Chaslbs  S.  Lbs,  Pljurtifp  in 

BBBOB,  V.   J.   B.    ThBASHBB,  FOB  THB   USB   OF   WlLUAX  SbLLBBS, 

Dbfbndart  in  bbbob. 

An  actioD  of  debt  will  not  lie  a^nst  an  adminiatrator,  in  one  of  tliaae  Uiailad  Stalaa, 
on  a  jodcment  obtained  a^^inft  a  difierent  adminiatratar  of  Ibi  aaoM  in>Bata>a» 
appointedunder  tbe  autbonty  of anotber  State. 

Tbe  doctrine  of  privity  examined. 

This  case  was  brought  up,  by  writ  of  error,  firom  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  LouisF 


The  history  of  the  case  is  this. 

In  April,  1836,  Charles  S.  Lee,  a  resident  of  the  county  ot 
Claiborne  and  State  of  Mississippi,  was  sued  in  the  county 
court  of  Claibome,  by  Christopher  Dart  and  William  Gardner, 
who  called  themselves  late  merchants  and  copartners  trading 
under  the  style  and  firm  of  Dart  &  Co.,  and  stated  the  soil 
to  be  for  the  use  of  Christopher  Dart. 

It  is  not  necessary  to  state  the  cause  of  action,  or  trace  the 
progress  of  the  suit  minutely. 

Lee  appeared  to  the  suit. 

In  December,  1836,  his  death  was  suggested. 

In  July,  1837,  Ann  Lee  took  out  letters  of  administraticm 
upon  the  estate  of  Charles  S.  Lee,  under  the  authority  of  the 
probate  court  of  Claibome  county. 

In  September,  1837,  the  suit  was  revived  against  the  admin- 
istratrix, by  Bi,  scire  facias. 
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In  November,  1837,  she  appeared  to  the  suit  and  pleaded  tbe 
general  issue. 

On  the  1st  of  December,  1838,  the  cause  came  on  for  trial, 
when  the  plaintiffs  obtained  a  judgment  for  $6,080.99. 

On  the  same  day,  viz.  the  1st  Decem1>er,  1838,  Christopher 
Dart,  for  whose  use  die  judgment  was  entered,  made  an  assign- 
ment o{  it  to  John  B.  Thrsusher,  of  Port  Gibson,,  the  nommal 
defendant  in  error  in  the  present  case. 

After  this,  however,  a  new  trial  wais  granted  by  the  court 
of  Claiborne  county  in  the  suit  against  Ann  Lee,  administra- 
trix, which  resulted  in  another  judgment,  for  a  different  sum 
of  moaey,  in  June,  1840. 

Another  new  trial  was  granted,  and  in  December,  1840, 
another  judgment  was  rendered  against  the  administratrix  for 
$6,988.05. 

Nothing  further  appears  to  have  been  done  for  some  time. 
The  next  fact  in  the  hist(»ry  of  the  case  is,  that  David  S.  Sta- 
cy, the  plaintiff  in  error  in  the  present  case,  and  a  citizen  of 
Louisiana,  took  out  letters  of  administration  upon  the  estate  of 
Charles  S.  Lee,  in  the  State  of  Louisiana.  At  what  particular 
time  these  letters  were  taken  out,  the  record  does  not  show. 

In  January,  1844,  John  B.  Thrasher,  to  whom  the  judgment 
in  Mississippi  had  been  assigned  by  Christopher  Dart,  as  above 
stated,  filed  a  petition  in  the  Circuit  Court  of  the  United  Statea 
for  the  Eastern  District  of  Louisiana,  against  Stacy,  the  admm<*>^ 
istrator  of  Charles  S.  Lee.  Thrasher  now  stated  himself  to  be 
suing  for  the  use  of  William  Sellers,  and  averred  that  Sellers 
and  himself  were  both  citizens  of  the  State  of  Mississippi.  The 
petitioner  stated  himself  to  be  the  legal  owner,  by  transfer  and 
assignment,  of  a  judgment  for  $  6,988.05,  which  judgment  was 
final  and  definitive. 

In  February,  1844,  Stacy  appeared  to  the  suit  and  filed  the 
following  exceptions  and  answer,  which  are  according  to  the 
practice  in  Louisiana,  and  equivalent  to  a  demurrer. 

''  Davi^  S.  Stacy,  a  citizen  of  the  State  of  Louisiana,  residing 
in  the  perish  of  Concordia,  administrator  of  the  succession  of 
Charles  S.  Lee,  in  the  State  of  Louisiana,  under  the  appoint- 
ment and  authority  of  the  Court  of  Probates  of  the  parish  of 
Concordia  aforesaid,  being  made  defendant  in  the  above-entitTed 
suit,  appears  and  pleads  as  follows,  by  way  of  exception :  — 

''  1.  That  plaintiff  in  his  petition  does  not  allege  or  show  that 
this  honorable  court  has  jurisdiction  of  this  suit,  as  it  is  not 
therein  alleged  that  Christopher  Dart,  who  is  declared  to  be  the 
assignor  of  the  judgment  upon  which  this  suit  is  brought,  was 
either  an  alien  or  a  citizen  of  another  State  than  Louisiana,  or 
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could  have  maintained  this  suit  in  this  honorable  court  either 
against  the  appealer  or  the  said  Charles  S.  Lee. 

"2.  Appearer  alleges  that  Christopher  Dart  and  William  Gard- 
ner, the  alleged  owners  of  the.  claim  upon  which  the  juagment 
was  obtained  in  Mississippi,  were  citizens  of  Louisiana,  and 
members  of  a  commercial  firm  located  in  New  Orleans,  ai)id 
could  not  have  maintained  this  suit  in  this  honorable  court 
either  against  the  said  Lee  or  against  this  appearer,  and  that 
this  court  has  no  jurisdiction  of  this  suit. 

^'  3.  That  the  said  William  (Gardner,  one  of  the  joint  owners 
of  said  claim,  was  a  citizen  of  Louisiana,  and  that  the  said  Dart 
&  Gardner  could  not  have  maintained  a  suit  upon  said  claim 
in  this  honorable  court  either  against  the  said  C.  8.  Lee  or 
against  this  appearer. 

'<  4.  That  the  said  C.-^  Dart,  under  an  assignment  and  transfer 
of  said  claim  from  the  said  Gardner,  could  not  have  maintained 
a  suit  thereon  in  this  honorable  court. 

''  5.  Appearer  further  excepts  and  says,  that  this  honorable 
court  has  no  jurisdiction  over  successions  in  the  State  of  Lou- 
isiana, nor  over  the  settlement  of  said  successions  and  the  dis- 
tributions of  the  proceeds  among  the  creditors,  nor  over  admin- 
istrators and  others  appointed  to  administer  them,  nor  of  the 
establishment  of  claims  for  money  against  such  successions ; 
that  the  Court  of  Probate  of  this  State  have  the  sole  and  exclu- 
sive jurisdiction  of  all  these  matters ;  that  no  property  Jl>elong- 
ing  to  a  succession  in  the  course  of  administration  in  the  pro- 
bate court,  whose  jurisdiction  has  attached  over  the  subject* 
matter,  can  be  taken,  levied  upon,  or  sold  by  process  from  the 
courts  of  the  United  States ;  nor  can  said  probate  courts  be 
ousted  or  disseized  of  their  said  exclusive  jurisdiction  once  ob- 
tained, nor  the  property  withdrawn  from  their  control  by  any 
other  tribunal.  That  this  has  been  the  well-known  and  set- 
tled law  of  the  State  for  the  last  trf^onty  years,  and  that  the 
said  Dart  &,  Gardner  contracted  in  New  Orleans,  in  Louisiana, 
under  and  in  reference  to  this  law,  and  are  bound  by  it; 
l^pearer  alleges  that  this  honorable  court,  for  the  above  rea- 
sons, has  no  jurisdiction  in  this  suit,  ra^ion&  persofUBj  nor  roH-^ 
one  materuB,  but  avers  that  the  Court  of  I^bates  of  the  par- 
ish of  Concordia  has  .sole  and  exclusive  jurisdiction  thereof. 
Wherefore  appearer  prays  that  this  suit  may  be  dismissed  at 
plaintiff's  costs,  &c. 

'<  If  all  the  above  exceptions  should  be  overruled,  then  ap- 
pearer pleads  that  the  plaintiff  has  neither  alleged  nor  shown 
any  cause  of  action  against  him  whatever,  nor  any  indebtedness 
to  the  plaintiff  by  the  succession  of  C.  S.  Lee  in  the  State  of. 
Louisiana. 
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^^  If  the  above  exception  should  be  also  ovenruled,  then  d»- 
fiandant  denies  genecally  and  specially  each  and  evfiiry  allegar 
tion  in  plaintiff's  petition  contained.  Wherefore  he  prays  that 
pbdntbff 's  demand  may  be  rejected  with  costSi  and  for  general 
relief  in^  the  premises,  &c. 

(Signed,)  D.  S.  Stact,  Adm'ar  ettaie  C  S.  Lee.'^ 

On  the  26th  of  February,  1844,  Thraaher,  filed  ah  amended 
petition)  averring  that  Christopher  Dart,  the  assigno)r  of  the 
judgment,  was,  at  the  time  of  the  assignment,  an  ahen,. being  a 
citizen  of  th^  republic  of  Texas,  and  resident  therein,  Imd  that 
C!harles  S.  Le^,  at  the  time  of  said  assignment  and  of  his  death, 
was  a  citizen  of  Louisiana. 

On  the  13th  of  March,  1844,  the  court  oTerruled  'th^  excep- 
tions, and  on  the  11th  of  April  following  gave  the  following 
final  judgment. 

"  This  cause  came  on  for  trial,  and  the  law  and  the  evidence 
being  in  favor  of  the  plaintiff,  it  is  orderyjJ,  adjudged,  and  de- 
creed, that  the  defendant,  David  S.  Stacy,  as  administrator  of 
the  estate  of  Charles  S.  Lee,  be  condemned  to  pay  to  the  plain- 
tiff, for  the  use  of  William  Sellers,  the  sum  of  six  thousand 
nine  hundred  and  eighty-^ight  dollars  and  five  cents,  with  eight 
per  cent,  interest  thereon  per  annum  firom  the  first  day  of  De- 
cember, eighteen  hundred  and  forty,  until  paid,  and  costs  of 
suit.  Judgment  rendeted  April  11th,  1844  Judgment  signed 
April  18th,  1844. 

(Signed,)  J.  McKihlet." 

From  this  decree,  a  writ  of  error  brought  the  case  up  to  this 
court. 

The  case  was  argued  by  Mr.  T.  B.  Barton^  for  the  plain- 
tiff in  error,  and  Mr.  Crittenden^  Mr.  Thrasher ^  and  Mr. 
Hendereony  for  the  defendant  in  error. 

Mr.  BarUm,  for  the  plaintiff  in  error. 

The  great  and  important  question  which  the  record  presents, 
and  to  which  this  argument  will  be  confined,  is  that  to  which 
the  last  exception  is  directed. 

The  petition,  with  the  other  proceedings  in  Louisiana  upon 
the  judgment  in  Mississippi,  are  not  distinguishable  from  an 
action  of  debt,  brought  under  the  same  circumstances,  upon  a 
like  judgment,  in  the  courts  of  those  States  where  the  practice 
is  according  to  the  course  of  the  common  law.  The  petition 
is  founded,  as  the  action  of  debt  would  be,  upon  the  judgment. 
The  validity  and  effect  of  the  judgment  must  be  the  same  in 


48  SUPBEHE  COURT. 

Staoy  9,  Thrather. 

both  kinds  of  proceedings.  The  case  invol'ves  the  quettioD 
whether  a  judgment,  rendered  in  one  State  against  an  admini** 
trator  who  has  takqn  administration  of  the  assets  in  thai  StatOi 
and  within  that  jurisdiction,  can  he  made  the  fcmndation  of  an 
action  in  another  State  against  a  different  administrator,  whose 
administration  has  been  taken  witlxin  the  jurisdiction  of  the 
latter,  of  the  assets  within  the  latter  jurisdiction. 

There  are  some  special  circumstances  in  this  record  which 
ajrrest  our  attention  in  advancing  to  the  discussion  of  the 
main  point.  Cases  of  this  kind  must  slways  be  open  to 
remark,  and  entitled  to  grave  consideration.  The  judgment 
rendered  against  the  first  administrator,  which  is  made  the 
foundation  of  a  recovery  against  the  administrator  out  of  the 
^issets  in  another  jurisdiction,  must  be  taken  to  have  adjudged 
that  the  administrator  against  whom  the  judgment  was  ren- 
dered had  assets  to  satisfy  the  debt.  That  administrator,  in 
the  proceedings  against  him,  must  have  admitted,  by  his  plead- 
ings, that  he  had  assets;  and  that  will  always  be  the  caaa 
when  he  neglects  (as  was  the  case  in  Dart  d&  Co.  v.  Lee's  Ad- 
ministratrix in  Mississippi)  to  plead  j>fen«  administravit ;  or,  if 
assets  have  been  denied  by  such  plea,  that  issue  must  have 
been  found  against  him.  A  general  judgment,  therefore, 
against  an  administrator,  necessarily  includes  in  it  the  adjudi- 
cation of  assets  in  the  hands  of  that  administrator  to  the 
amount  of  the  judgment.  According  to  the  ngot  of  the  com- 
mon law,  the  judgment  in  that  form  would  be  absolutely  con- 
clusive against  the  defendant's  administrator,  and  against  the 
plaintiff  and  all  others ;  and  the  only  ulterior  proceedings  upon 
such  judgment,  if  not  satisfied,  upon  an  execution  to  be  leried 
de  bonis  ieHtaioriSj  would  be  against  that  aduMnistrator  for  a  ife* 
vastavit.  (2  Lomax  on  Executors,  391,  sec.  8,  and  451,  sec.  21.) 

Yii^inia,  and  perhaps  others  of  the  States,  has  mollified,  in 
some  respects,  ^e  rigorous  conclusion  of  this  common  law 
fule,  but  without  destrojring  it  In  its  most  mitigated  applica- 
tion to  such  a  recovery,  the  judgment  will  be  at  least  taken, 
until  the  contrary  is  shown  by  that  defendant,  as  a  judgment 
that  the  administrator  had  assets  for  the  satisfaction  of  the  re- 
covery. For  this  reason,  as  well  as  for  other  reasons,  it  is  cer- 
tain that  we  shall  find  no  case  in  the  English  authorities  where 
a  judgment  has  been  recovered  against  one  administrator,  in 
which  any  recovery  has  been  sought  against  another  adminis- 
trator, unless  in  cases  of  an  administrator  de  bonis  non,  or  un- 
less in  cases  of  special  administrations,  such  as  administrator 
durante  minors  tBtaiSy  &c.  And,  for  the  same  reason,  it  is 
probable  that  no  such  cases  can  be  found  in  a&y  of  the  Ameri- 
can authorities,  even  where  the  rules  alluded  to  have  been 
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mitigatecL  It  will  be  found  extremely  difficult,  within  the 
jurisdiction  where  administration  was  granted,  to  conceive  any 
case  of  that  kind.  The  judgment,  then,  upon  which  the  pe* 
titioner  founds  his  recovery  against  the  administrator  in  Lou- 
isiana, stiows  upon  its  face  that  assets  for  its  satisfaction,  in  the 
State- of  Mississippi,  were  also  adjudged.  The  very  judgment, 
by  showing  that  matter,  an  adjudged  liability  of  a  sufficiency 
of  estate  in  Mississippi,  shows  an  exoneration  of  assets  else- 
where than  in  Mississippi,  and  that  the  Louisiana  administrator 
ought  not  to  be  charged,  by  a  double  recovery,  for  that  which 
has  been  already  or  can  be  recovered  against  another  represent- 
lltiTe  in  Mississippi. 

There  is  also  another .  remark  that  may  be  made  upon  the 
proceedings  in  this  case,  —  that  the  decision,  if  sustained,  must 
leid  to  alarming  mischiefs  in  the  administration  of  assets  which 
an  intestate  has  left  in  two  or  more  States.  It  seems,  from  the 
aniended  petition,  that  C.  S.  Lee,  at  the  time  of  his  death,  was 
ft  citizen  of  Louisiana ;  that  was  his  domicile,  and  consequent- 
ly Ann  Lee,  in  Mississippi,  was  a  foreign  administratrix.  The 
bulk  of  an  intestate's  assets  will  almost  always  be  found  in  the 
jtHbdiction  of  his  domicile.  The  proposition  which  is  con- 
tended for  to  sustain  this  recovery  goes  to  this  extent, — that 
if  an  intestate  in  one  State  had  died,  leaving  property  of  the 
most  inconsiderable  value  in  another  State,  making  it  necessary 
that  there  should  b^  an  administration  in  the  latter,  a  plaintiff, 
by  recovering  a  jud^ent  against  the  latter,  establishing  a  debt 
of  the  intestate,  that  judgment,  as  contended  for  by  the'  defend- 
ant in  error,  would  be  conclusive  upon  the  administrator  and 
the  assets,  in  the  State  of  the  domicile,  at  least  so  lEar  as  it  es- 
tablished the  indebtedness  of  the  intestate.  In  vain  might 
the  domiciliary  admiiv^ttator  attempt,  in  an  action  brought 
against  him  upon  that  judgment,  to  prove  that  the  plaintiff  had 
no  shadow  of  claim  against  the  intestate ;  he  would  be  repelled, 
by  force  of  the  judgment,  from  any  such  defence. 

Is  it  reasonable,  that,  in  the  international  law  of  these  States 
under  the  Constitution  and  acts  of  Congress,  such  ruinous  strin- 
gency should  be  given  to  the  judgment  of  one  State  in  the 
courts  of  another  ?  —  that  a  judgment  against  the  foreign  ad- 
ministrator, who  is  regarded  only  as  auxiliary  or  ancillary  to 
the  domiciliary  administration,  and  who  is  in  practice  often- 
times, in  some  of  the  States,  little  more  than  a  nominal  admin- 
istrator, shall  conclude  the  primary  domiciliary  administrator, 
holding  the  main  bulk  of  the  assets,  by  establishing  against 
him  and  against  those  assets  the  principal  fact  in  the  case,  the 
indebtedness'  of  the  intestate,  so  that  they  can  never  be  extri- 
cated from  this  rigid  conclusiveness  of  the  foreign  judgment  ? 

VOL.  VI.  6 
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There  is  a  further  remark,  that  the  petitioner  seeks  a  lecoT- 
eiy  upon  the  Mississippi  judgment  against  ^^a  considerable 
estate,  real  and  personal,"  left  by  the  intestate  in  the  State  of 
Louisiana ;  estates  of  both  descriptions,  it  would  seem,  are  liable 
as  assets  in  the  hands,  or  under  the  control,  of  the  administrator 
in  that  State.  There  is  no  princjiple  in  general  jurisprudence^ 
and  particularly  in  the  United  States,  better  established,  than 
that  land  can  never  be  subjected  to  a  foreign  jurisdiction. 
(Story's  Confl.  of  Laws,  pages  436,  437,  ^^  522,  623.) 

To  give  to  the  judgments  of  one  State  validity  and  effect  in 
the  courts  of  another,  is  a  wise  provision  under  our  system,  of 
government.  It  cannot,  however,  be  overlooked,  that  to  what-^ 
ever  extent  force  is  allowed  to  them,  out  of  the  State  which 
pronounced  them,  in  the  jurisdiction  of  another  State,  it  oper* 
ates  as  a  restriction  or  compulsion  upon  this  jurisdiction,  mak- 
ing it  subordinate  to  the  jurisdiction  of  a  foreign  forum.  The 
provision,  therefore,  which  has  been  alluded  to  should  be 
jealously  guarded  by  the  courts;  and  imless  its  application 
should  -be  shown  to  be  clearly  reasonable,  the  application 
should  be  denied.  It  has  before  been  intimated,  that  no  au- 
thority can  be  found,  certainly  not  in  the  English  law,  proba- 
bly not  in  the  American  law,  which  can  govern  the  precise 
case  now  imder  consideration. 

-Without  attempting  to  disturb  any  doctrine  heretofore  estab- 
lished in  regard  to  the  conclusiveness  of  judgments,  and  the 
effect  of  ^Le  judgment  of  a  court  of  one  State,  when  sued 
upon  or  offered  in  evidence  in  the  courts  of  another  State,  it 
is  contended  that  that  doctrine  has  never  been  ettended  to"^ 
case  like  the  present,  and  that  it  would  not  be  reasonable  to 
give  it  such  application.  It  is  a  principle  incontrovertibly 
established  in  the  English  jurisprudence,  in  that  of  Louisiana 
(Benjamin  and  SlidelPs  Digest  of  Louisiana  Laws,  page  559, 
et  seq.),  and  in  all  the  other  States,  that  "no  one,  in  general, 
can  be  bound  by  a  verdict  or  judgment,  unless  he  be  a  party  to 
the  suit,  or  be  in  privity  with  the  party,  or  possess  the  power 
of  making  himself  a  party.  For  (as  has  been  well  said)  other- 
wise he  has  no  power  of  cross-examining  the  witnesses,  or  of 
adducing  evidence  in  support  of  his  rights.  He  can  have  no 
attaint,  nor  can  he  challenge  the  inquest,  or  appeal  (or  have  a 
writ  of  error  on  the  judgment).  In  short,  he  is  deprived  of 
the  means  provided  by  the  law  for  ascertaining  the  truth,  and 
consequently  it  would-be  repugnant  to  the  first  principles  of 
justice  that  he  should  be  bound  by  the  results  of  an  inquiry  to 
which  he  was  altogether  a  stranger."  (1  Stark.  Law  Ev. 
217,  6th  Am.  ed.) 

It  is  not  inretended  that  the  administrator  in  Louisiana  was 
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a  party  to  the  proceedings  in  Mississippi,  or  could  by  any  pos- 
sible means  have  made  himself  a  party  to  them.  It  is  incmn- 
bent  upon  the  defendant  in  error  clearly  to  show,  before  the 
jurisdiction  in  Mississippi  shall  control  that  of  Louisiana,  that 
the  administrator  of  the  latter  State  was,  in  the  proceedings  ia 
which  judgment  was  recovered  in  the  former,  in  privity  with 
the  defendant  in  that  suit.  The  contrary,  has  been  distinctly 
laid  down  by  Justice  Story,  in  his  learned  treatise  on  the  Con- 
flict of  Laws,  ^  522.  That  is  a  direct  authority  upon  the 
present  case.  It  makes  no^  difference  that  the  judgment  in  the 
cases  in  Rawle,  431,  to  which  he  refers,  was  a  judgment  ren- 
dered in  Barbadoes.  The  matter  under  consideration  involves 
no  discussion,  as  to  the  difference  between  the  effect  of  a  judg- 
ment when  rendered  in  a  State  jurisdiction,  and  when  rendered 
in  a  jurisdiction  out  of  the  United  States.  The  point  decided 
there  was,  that  there  was  no  privity  between  one  administrator 
and  another  administrator  of  the  same  intestate,  when  both 
administrations  have  been  granted  by  different  jurisdictions 
entirely  separate  and  independent  of  each  other. 

The  junsdiction.of  each  State  of  this  Union  is  sovereign 
and  independent  in  granting  letters  of  administration,  as  much 
80  as -that  of  any  two  foreign  states.  The  grant,  when  made, 
invests  the  administrator  undier  the  authority  of  that  State 
with  the  proprietorship  of  the  effects  of  .the  intestate  within 
that  State,  but,  having  no  jurisdiction  beyond  its  own  limits, 
it  can  confer  no  property  upon  him  ont  of  those  limits. 
'  Each  administrator,  when  several  administrations  are  granted 
in  several  States,  is  made  the  owner  of  a  distinct  property, 
wholly  imconnected  with  any  other  out  of  the  State.  The 
authority  under  which  each  derives  his  title  is  a  separate  sov- 
ereign power ;  and  it  is  exclusively  by  that  authority,  not  by 
virtue  of  testamentary  appointment  of  the  dead,  that  they  are 
invested  with  any  interest  or  control  in  the  respective  estates ; 
and  it  is  entirely  to  the  authority  from  which  their  rights  are 
alone  derived  that  they  are  in  any  manner  accountable.  In 
some  sense  they  may  severally  be  said  to  be  a  rejHresentative 
of  the  deceased. 

There  would  be  no  ground  for  asserting  that  these  repre- 
sentatives in  different  States  constitute  one  representative,  as 
several  executors  under  the  same  will,  or  administrators  under 
the  same  iunsdictioii,  may  constitute  one  executor  or  adminis- 
trator, though  the  assets  confided  to  each  may  be  separated. 

It  is  believed  that  this  doctrine,  here  attempted  to  be  pre- 
sented, of  the  relation  in  which  the  separate  administrators 
under  different  jurisdictions  stand  in  these  United  States,  has 
been  universallv  recocmized  by  the  States  excent  so  far  as  by 
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Statutory  law  (showing  that  the  original  principle  was  as  here 
stated)  the  doctrine  has  been  changed  or  modified.  It  would 
seem  necessarily  so,  not  only  as  regards  the  relation  of  the  ad- 
ministrator, but  as  regards  the  rights  of  the  executor  as  affect- 
ing the  assets  and  the  representntive  of  the  deceased,  for  he 
has  no  lien  upon  the  fund  in  the  hands  of  the  lepresentative  as 
the  debtor  J  but  the  person  of  the  administrator,  who  is,  in  a 
measure,  the  ofBicer  or  bailiff  of  the  court  appointing  him,  in 
respect  of  the  assets  which  he  has  in  his  hands,  is  the  debtor. 
(I'Lomax  on  Executors,  3d6;  Ram.  on  Ass.  484.)  What  con- 
stitutes privity  between  one  representative  of  a  dead  man  and 
another  representative  depends  upon  no  peculiar  rules  spring- 
ing out  of  lEt  practice  of  the  probate  court,  in  regard  to  the  rep- 
resentatives of  deceased  persons,  but  is  to  be  ascertained  upon 
principles  of  the  common  law,  as  applicable  to  cases  gefaerally, 
of  which  a  variety  of  illustrations  ^vnll  be  found  in  the  books, 
especially  1  Stark.  Law  Ev.  217,  et  seq.  Privity  between 
one  administrator  and  another  does  not  depend  upon,  and  can- 
not be  created  by,  their  being  each  of  them  the  representative 
of  the  same  intestate,  though  it  be  a  duty  in  which  they  all 
unite.  It  has  not  been  so  regarded  in  the  English  law,  which, 
until  the  17th  Car.  2,  did  not  regard  the  administrator  de  btmis 
non  in  privity  with  an  executor  or  administrator,  to  bring  scire 
fadas  on  the  judgment  which  the  executor,  or  administrator, 
had  obtaified.  (See  authorities,  1  Lom.  Ex.  325.)  So,  if  one 
brings  several  ejectments  against  several  upon  the  same  title,  a 
verdict  against  one  is  not  evidence  against  the  rest,  because 
the  party  against  whom  the  verdict  was  had  might  be  relieved 
against  it,  if  it  was  not  good,  but  the  rest  could  not  (1  Stark. 
Law  Ev.  217);  as  the  title  under  which  all  these  defendants 
in  ejectment  claimed  is  the  same,  each  of  them,  of  course, 
must  have  held  in  privity  to  some  one  person,  from  whom  all 
their  titles  were  severally  derived ;  nevertheless,  that  privity 
in  one  common  title  did  not  unite  them  in  privity  to  each 
other. 

The  judgment,  therefore,  in  Mississippi,  againpt  Ann  Lee, 
administratrix  of  the  assets  of  Charjes  S.  Lee  in  Mississippi, 
could  not  bind  the  appellant,  D.  S.  Stacy,  administrator  of  the 
assets  of  C.  S.  Lee  in  Louisiana. 

The  rule  ex;pluding  res  inter  alios  acta  as  a  ground  of  action, 
or  as  a  bar  in  the  pleadings,  it  is  hardly  necessary  to  remark, 
extends  with  equal  stringency  to  exclude  such  matter  as  evi^ 
dence  at  the  trial  (1  Stark.  Law  Ev.  217  ;  and  1  Greenl.  Ev. 
^  522,  et  setj.) 

The  principle  her^  contended  for  cannot  be  evaded  by  force 
of  the  statute  of  Mississippi,  which  seems,  as  is  contended  for. 
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to  make  the  judgment  recovered  in  Mississippi  s^ainst  Ann 
Lee,  administratrix,  have  the  effect  of  being  a  judgment  re- 
covered against  Charles  S.  Lee,  the  intestate  himself,  because 
that  suit  was  instituted  against  him  in  his  lifetime.  That 
statute  enables  the  plaintiff  to  revive  the  suit  pending  against 
the  intestate,  and  empowers  the  court  to  render  judgment  for 
or  against  such  administrator,  in  the  same  manner  as  if  the 
original  party  were  in  existence.  (How.  &^  ^utch.  Dig.  584) 
This  statute  can  mean  nothing  more  than  in  the  strongest  ex- 
pressions to  remove  merely  the  impediment  thrown  in  the  way 
of  the  proceedings;  ^f  the  plaintiff  by  abatement.  It  did  not 
mean,  by  strict  adherence  to  the  same  manner  as  if  the  original 
party  were  in  exist^ce,  to  preclude  the  administratrix  from 
{heading  pleas  peculi^ly  allowed  to  executors  and  administra- 
tore,-^such  as  plenl^  administravity  generally  or  specially,  no 
assets,  and  the  like  ;  or  to  jveclude  the  plaintiff  from  taking  a 
judgment  against  the  administratrix ;  and  if  so,  the  judgment 
could  not  be  in  the  same  manner  as  if  the  original  party  was 
la  existence.  If  the  legislature  had  intended  that,  it  would 
have  adopted  a  provision  like  that  in  the  17th  Car.  2,  c.  8,  s.  1, 
where  a  party  dies  between  verdict  and  judgment,  directing 
that  the  judgment  shall  be  entered  a^.  if  both  parties  were 
living.    (See  1  Lom.  Ex.  324,  326.) 

The  judgment  rendered  in  this  very  case  shows  that  such 
has  not  been  the  interpretation  given  to  that  statute,  for  it  is  a 
judgment,  not  against  the  intestate,  but  against  the  administrar 
txix.  Whatever  may  be  the  interpretation  to  be  put  upon  the 
atetnte,  it  is  sufficient  here  to  say,  that  the  judgment  taken 
waa  not  in  accordance  with  any  directions  that  it  should  be 
rendered  as  if  the  party  were  living,  but  that  was  waived  if 
the  statute  gave  such  power,  and  the  plaintiff  has  taken  a  judg- 
ment against  the  administratrix ;  and  taking  it  in  that  manner, 
the  plinntiff  subjects  himself  to  all  the  consequences  of  that 
fofm  of  judgment. 

In  conclusion,  the  plaintiff  in  error  is  not  precluded  from  the 
grounds  of  error  here  attempted  to  be  maintained  by  foree  of 
Uie  32d  section  of  the  Judiciary  Act  of  1789.  That  section  was 
only  intended  to  apply  to  proceedings' in  actions  at  common 
law ;  not  to  proceedings  by  petition,  according  to  the  practice 
of  Louisiana.  Even  if  it  did,  the  exception  taken  in  the  court 
below  cannot  but  be  regarded  as  tantamount  to  a  demuiier 
according  to  the  requisitions  of  that  statute.  That  clause  is  a 
transcript  of  the  provisions  of  27th  Eliz.  c.  6,  and  4th  Anne,  c. 
16,  for  the  purpose  of  curing  mere  defects  of  f&rmy  and  requir- 
ing special  demurrers,  leaving  matters  of  substance  unaffected 
by  its  provisions,  to  be  taken  advantage  of  by  general  demurrer, 
6* 
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without  setting  down  any  special  cause,  or  to  be  takeu  advan- 
tage of  by  errors  in  arrest  of  judgment,  or  by  writ  of  eiror. 
( See  Bac.  Abr.  Pleas  and  Pleading;  Stephenst>n  Pleading,  140. ) 

Mr.  Crittenden^  Mr.  Tkraaher^  and  Mr.  Henderson^  for  the 
defendant  in  error,  sustained  the  judgment  of  the  court  below 
upon  the  same  grounds,,  which  are  thus  explained  in  the  argu- 
ment of  Mr,  Henders(m. 

This  Mississippi  judgment,  we  say,  conclusiyely  established 
the  plaintiffs'  demand  against  the  estate  of  the  intestate  Lee, 
not  only  in  Mississippi,  but  in  eyery  State  of  the  Union.  We 
do  not  say  but  its  ratable  priorities  and  claims,  as  to  order  of 
satisfaction,  are  to  be  governed  by  the  local  law  of  the  admin- 
istration. The  claim,  however,  is  legally  authenticated  as 
against  the  decedent  estate,  so  as  to  entitle  it  to  psyment  and 
satisfaction,  though  put  to  judgment  in  a  different  State  than 
that  of  the  administration.     13  Pet.  312. 

Notwithstanding  all  that  is  said  in  the  books  upon  original 

and  ancillary  administrations  in  different  States,  we  insist  the 

•« administrative  tribunals  cf  a  decedent's  effects  in  no  one  State 

can  reject  the  allowance  of  a  creditor's  claim  firom  another 

State,  if  legally  established. 

The  Constitution  of  the  United  States  gives  to  the  citizens 
of  each  State  the  privileges  and  inununities  of  the  citizens  of 
the  several  States.  State  tribunals,  therefore,  cannot  regard  a 
co-State  creditor  as  a  foreign  creditor,  and  so  administer  the 
effects  of  the  decedent  within  a  State,  to  the  exclusive  use  of 
creditors  within  that  State.  And  so  is  it  implied  in  3  PicL 
128 ;  and  so,  undoubtedly,  is  the  requirement  of  the  Consti- 
tution of  the  United  States,  above  quoted. 

The  record  of  this  judgment  in  Mississippi  shows  that  the. 
action  was  instituted  against  Lee  in  his  lifetime,  who  i^ipeared 
and  plead ;  that  before  verdict  he  died,  and  his  widow  and  ad- 
ministratrix, by  the  positive  requirements  of  the  laws  of  Mis- 
sissippi, came  in  on  scire  facias,  plead  to,  and  defended  the 
action.  This,  in  Mississippi,  merged  the  original  cause  of 
action,  established  the  debt  against  the  decedent  estate,. and 
was  and  is  res  adjudicata. 

The  act  of  Congress  of  26th  May,  1790,  expressly  requires 
that  this  judgment  shall  have  full  faith  and  credit  given  to  it 
in  every  court  within  the  United  States,  as  it  has  by  law  or 
usage  in  the  courts  of  the  State  of  Mississippi.  1  Statutes  at 
Large,  p.  122. 

It  undoubtedly  has,  in  that  State,  the  ^^  faith  and  credit "  of 
establishing  or  authenticating  the  debt  against  the  estate  of 
Lee,  regardless  of' whosesoever  hands  the  estate  may  come  to, 
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or  be  found  in.  It  is  not  that  it  merely  establishes  the  debt 
against  the  administratrix,  Ann  Lee  ;  but  against  the  estate  of 
C.  S.  Lee. 

The  judgment,  thus  presented,  either  by  suit,  in  the  courts 
of  Louisiana,  or  to  the  administrator,  in  Louisiana,  for  aUow^ 
ance  or  payment^  must  have  the  same  "faith  and  credit "  ac- 
corded to  it  as  in  Mississippi.  6  Wheat.  129 ;  7  Cr.  481 ; 
13  Pet.  312. 

Now,  this  "  faith  and  credit "  is  not  so  conceded  to  sl  foreign 
judgment  Hence  the  case  in  2  Rawle,  431,  which  was  a 
judgment  from  Barbadaes^  sued  on  in  Pennsylvania.  All  the 
pleas  in  that  case  unply  the  opinion  of  the  pleader,  that,  had  it 
oeen  a  judgment  from  another  State  of  the  Union,  the  defence 
could  not  have  been,  relied  on ;  nor  does  the  court  say  other* 
wise. 

Another  well-established  rule  of  decision  sustains  the  point 
we  contend  for ;  namely,  that  the  judgment  of  a  competent 
State  court  merges  and  extinguishes  the  original  cause  of  ac- 
tion as  to  all  parties  and  privies,  whether  privies  by  blood  or 
estate  tn  all  other  States  of  the  Union.  3  Wash.  G.  C.  R.  17; 
1  Pet  692,  693 ;  16  Mass.  71. 

But  a  foreign  judgment  does  not  so  extinguish  the  cause 
of  action,  if  again  sued  on  here,  as  to  bar  recovery  for  this 
cause. 

Again :  our  petition  makes  no  personal  demand  against  the 
defendant ;  but,  setting  forth  a  claim  against  the  estate  of  Lee, 
by  authentication  of  a. judgment,  duly  obtained,  in  contest 
with  the  administratrix  in  Mississippi,  seeks  its  satisfaction  out 
of  Lee's  estate  in  Louisiana,  represented  by  the  defendant  as 
administrator.  But  the  spirit  of  his  objection  is  personal  to 
himself  It  is  not  that  he  questions  but  the  cause  of  action 
has  been  established  in  judgment,  by  a  court  of  competent 
jurisdiction,  as  against  Lee^s  estate^  so  far  as  represented  by 
his  administratrix  in  Mississippi ;  but  defendant  objects,  the 
estate  is  not  thereby  liable  in  Louisiana,  till  he,  defendant,  has 
litigated  the  sam^  question  over  again.  And  for  what  good  ? 
Is  there  in  the  Constitution  of  the  United  States,  and  the  laws 
of  Congress,  any  sensible  purpose  or  policy  that  this  question 
should  be  twice  litigated,  in  order  to  conclude  the  estate  of  Lee, 
as  represented  by  this  administrator,  any  more  than  if  this 
judgment  had  been  rendered  against  hbe,  in  his  lifetime  ? 

Suppose  this  judgment  in  Mississippi  had  been  rendered  in 
the  United  States  Circuit  Court,  and  then  sued  on  as  now  in 
the  United  States  Circuit  Court  of  Louisiana,;  could  this  de- 
fence be  heard  ?  Now  the  31st  section  of  the  Judiciary  Act 
of  1789  provide,  that  where  the  defendant  dies  pending  the 
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suit,  his  representatives  may  be  brought  in  by  mdre  fadas^ 
as  in  thiB  case,  and  "  the  court  may  render  judgment  against 
the  estate  of  the  deceased  party."  But  what  a  silly  proTision 
of  law,  if,  when  they  have  so  rendered  judgment^  the  same 
controversy  shall  be  tried  over  again  in  every  other  State 
where  the  judgment  may  be  carried  for  enforcement  and  satis- 
faction, against  the  same  decedent's  "  estate^ 

As  Uiis  pretended  right  of  defence  does  not  go  to  bar  (As 
original  cause  ofacticny  it  is  a  merejechnical  objection,  with- 
out semUance  of  merit.  For,  on  any  supposition  that  the  first 
judgment  was  fraudulently  obtained^  the  defendant  here  could 
undovbteily  make  that  defence  by  plea,  fiut,  with  no.objeb- 
tion  against  the  justice  or  integrity  of  the  judgment,  that  the 
defendant  may  relitigate  it  from  mere  caprice  is  certainly  a 
most  idle  rule  of  construction,  for  no  possible  good. 

The  only  pretence  of  le^  rule  which  can  be  offered  in 
rindicatipn'of  this  claim  of  the  defendant  to  litigate  the  orig^ 
inal  cause  of  action  in  this  case  over  again  is,  that,  as  between 
the  defendant  with  whom  it  was  contested  in  the  State  of 
Mississippi,  and  this  defendant  in  Louisiana,  there  is  no  priv^ 
ity;  and  hence  the  judgment  is  not  evidence  against  him. 

But  we  deny  the  fact  that  there  is  no  privity.  There  is,  in 
all  truth,  and  in  the  rationale  of  the  thing,  a  clewr  privity  of 
estate*  On  Led's  death,  his  estate^  everywhere  ^roughout 
the  United  States,  was  Uable  to  payment  of  his  dehts.  No 
one  anywhere  could  take  possession  of  this  estate,  either  by 
lawful  administration  or  by  tortj  that  did  not  hold  mprivity  to 
the  creditor's  claim,  as  verily  as  to  the  claims  of  tosirs  and  dis^ 
tributees.  The  decedent's  estate,  to  this  end  and  responsi^ 
bilityy  is  but  a  unit,  though  possessed  by  a  dozen  administn^ 
tors  in  different  States  of  the  Union.  And  in  what  sense  can 
an  administrator  claim  to  be  a  privy  at  all  ?  No  connection 
of  bloodj  nor  the  agents  claim  which  he  has  to  the  estate^ 
could  give  kim,  as  wiministratorf  the  relation  of  privity  in  any 
legal  sense.  Had  this  judgment  been  granted  against  Lee  in 
his  lifetime,  this  objection  would  have  the  same  force.  His 
privity,  as  administrator  on  the  estate  of  Lee,  would  have  been 
precisely  what  it  now  is;  namely,  he  would  have  been  no 
party  to  the  judgment,  nor  would  he  be  holding  any  part  of 
the  estate,  by  virtue  of  his  administration  in  Louisiana,  which 
the  judgment  directly  bound,  or  could  be  levied  on.  Yet, 
surely,  this  plea  could  not  avail  in  such  case;  and  equally 
clear,  on  the  same  principles,  it  cannot  avail  here.  But  if 
there  were  any  room  to  distinguish  the  legal  effect  of  a  judg- 
ment obtained  against  the  decedent,  and  one  obtained  by  suit 
against  his  administrator,  then  we  reply,  that  this  suit^  having 
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been  instituted  against  the  decedent  in  peratm^  and  who  became 
forty  to  the  record^  the  same  privity  in  sacceaaion  connects  thia 
defendant  with  this  lecord  and  judgment^  as  if  the  decedent 
had  sunrived  till  the  verdict  was  rendered  against  him. 

But  the  truth  is,  the  doctrine  of  personal  privity  has  no  ap» 
plication  here,  k&d  can  never  be  interposed,  but  as  to  parties 
who  may  be  affected  in  their  j>ersofia/  rights.  A  trustee  of  a 
legal  title  for  the  heirs  cannot  object  to  die  judgment  against 
the  ancestor  tis  incompetent  evidence  in  suit  against  him  to  re- 
cover the  trust  property,  on  the  ground  that  he  is  not  a  privy  to 
the  judgment.  And  so  of  the  administrator,  who  is  but  a  trus- 
tee for  the  creiiUiors  and  distributees. 

If  the  case  in  t6  Mass.  71  would  seem  to  conflict  with  this 
last  position,  thai  of  3  Rand.  287  sustains  a  contrary  rule. 

The  authority  of  tljie  bte  Justice  Story,  in  his  Conflict  of 
Laws,  ^  622,  has  been  referred  to  in  suppcnrt  of  the  defendant's 
objection.*  bi  a  clear  case  of  eenJUet  of  faiss,  where  the  for- 
eign  daim  was  <<  to  ajfkt  assets  "  of  the  local  administrator, 
to  the  prejudice  of  local  creditors,  the  rule  insisted  on  might, 
to  some  form  and  extent,  be  applicabte.  But  the  conflict  of 
laws,  as  between  iiations  foreign  to  each  other,  not  bound  to 
rec(^:nize  each  other's  judgments,' nor  to  recognize  the  claim 
of  the  foreign  creditor  on  the  same  ground  as  the  domestic 
creditor, — such  conflict  of  laws  is  not  predicable  of  the  subsist- 
ing relations  of  these  United  States.  The  judgments  of  the 
several  States  under  the  Constitution  and  laws  of  Congress, 
before  referred  to,  are  not  foreign  to  each  other  in  the  sense  of 
the  common  law.  And  the  Constitution  of  the  United  States 
secures  each  creditor  of  the  different- States  the  same  rights  in 
pfoaecuting  his  claims  in  any  other  State,  whether  against  the 
living  man  <v  the  estols  of  Ae  dead,  as  are  secured  to  the  citi- 
zens of  the  State  where  the  same  is  i^osecuted.  If,  therefore, 
the  rule  as  now  contended  for  was  intended  to  be  asserted  by 
Justice  Story  as  applicaUe  to  ihese  States^  we  are  bound  to  say 
his  assertion  is  without  authority,  and  against  the  paramount 
laws  of  the  Union. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

John  B.  Thrasher,  the  plaintiff  below,  commenced  this  ac- 
tion by  a  petition  (according  to  the  practice  of  the  courts  of 
Louisiana)  in  the  nature  of  an  action  of  debt  upon  a  judgment* 
He  claimed  as  assignee  of  a  judgment  obtained  in  tfie  Circuit 
Court  of  daibome  county,  in  ^e  State  of  Mississippi,  by  Dart 
ft  Gardner  against  Ann  Lee,  administratrix  of  C.  S.  Lee,  de- 
ceased. David  S.  Stacy,  the  defendant  below,  is  the  adminis* 
trator  of  Lee  in  the  State  of  Louisiana,  where  he  had  his  dom- 
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icile  at  the  time  of  his  death.  In  his  pleas  he  has  set  forth  six 
several  grounds  of  exception  against  the  plaintiff's  right  to  re* 
coyer,  the  last  of  which  is  in  the  nature  of  a  demurrer  to  the 
declaration,  or  a  denial  of  the  plaintiff's  right  to  recover  on  the 
case  set  forth  in  his  petitiofi.  As  the  decision  of  this  point  will 
be  conclusive  of  the  whole  case,  it  will  be  unnecessary  to  no- 
tice the  .others. 

The  question  {^resented  by  the  demurrer  is,  whether  the 
judgmtot  against  Ann  Lee,  the  administratrix  of  Charles  S.  Lee 
in  Mississippi,  is  evidence  by  itself  sufficient  to  entitle  the  jdain- 
tiff  to  recover  against  Stacy,  the  administrator  of  the  same  in- 
testate in  Louisiana.  Or,  to  state  the  point  disconnected  with 
the  accidents  of  the  case.  Will  an  action  of  debt  lie  against  an 
administrator  in  one  of  these  United  States,  on  a  judgment  ob- 
tained against  a  different  administrator  of  the  same  intestate 
appointed  under  the  authority  of  another  ? 

This  is  a  question  of  great  practical  importance,  and  one 
which,  we  believe,  has  not  yet  been  decided. 

The  administrator  receives  his  authority  firom  the  ordinary 
or  other  officer  of  the  government  where  the  goods  of  the  in- 
testate are  situate.  But  coming  into  such  possession  by  suc- 
cession to  the  intestate,  and  encumbered  with  the  duty  to  pay 
his  debts,  he  is  considered  in  law  as  in  privity  with  him,  and 
therefore  bound  or  estopped  by  a  judgment  against  him.  Yet 
his  representation  of  his  intestate  is  a  qualified  one,  and  ex- 
tends not  beyond  the  assets  of  which  the  ordinary  had  jurisdic- 
tion. He  caimot,  therefore,  do  any  act  to  affect  assets  in  an-, 
other  jurisdiction,  as  his  authority  cannot  be  moif^  extensive 
than  that  of  the  govenlment  from  whom  he  received  it.  The 
courts  of  another  State  will  not  acknowledge  him  as  a  repre- 
sentative of  the  deceased,  or  notice  his  letters  of  administra- 
tion. (See  Tourton  v.  Flower,  3  P.  Wms.  369;  Borden  v. 
Borden,  5  Mass.  67 ;  Pond  v.  Makepeace,  2  Metcalf,  114 ; 
Chapman  V.  Fish,  6  Hill,  554,  &c.) 

•  It  follows  as  a  necessary  inference  from  these  well-estab- 
lished principles,  ^<  that,  where  administrations  are  granted  to 
different  persons  in  different  States,  they  are  so  far  deemed  in- 
dependent of  each  other  that  a  judgment  obtained  agafhst  one 
will  furnish  no  right  of  action  against  the  other,  to  affect  assets 
received  by  the  latter  in  virtue  of  his  own  administration  ;  for 
in  contemplation  of  law  there  is  no  privity  between  him  and 
the  other  administrator."  (See  Story,  Coidl.  of  Laws,  ^  522 ; 
Brodie  v,  Bickley,  2  Rawle,  431.)  The  same  doctrine  is  rec* 
ognized  in  the  case  of  Aspden  v.  Nixon  (4  How.  467)  by  this 
court. 

But  it  is  contended,  that,  however  applicable  theSQ  princii^es 
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may  be  to  jndgmejats  against  administraton  acting  under  pow- 
ers leceiyed  firom  States  whoUy  foreign  to  each  other,  they  canr 
not  api^y  to  judgments  against  administrators  in  different  States 
of  this  Union,  because  of  the  provision  of  the  Constitution, 
which  ordains  that  '<  full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records,  and  judicial  proceedings  of  ev- 
ery other  State." 

The  act  of  Congress  of  26th  May,  1790,  which  prescribes 
the  mode  of  authenticating  records,  and  defines  their  '<  effect," 
enacts,  that  they  ''  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States  as  they  have  by 
law  or  usage  in  the  courts  of  the  State  from  whence  the  said 
records  are  or  shall  be  taken." 

The  question,  then,  arises,  what  is  the  "  effect,"  or  the 
'^  iGuth  and  credit,"  given  to  the  judgment  on  which  this  suit 
is  brought,  in  the  courts  of  Mississippi  ?  The  answer  to  this 
must  be,  that  it  is  evidence,  and  conclusive  by  way  t>f  estop- 
pel, 1st,  between  the  same  parties ;  2d,  privies ;  and  3dly,  on 
the  same  subject-matter,  where  the  proceeding  is  in  rem. 

But  the  parties  to  these  judgments  are  not  the  same. 

Neither  are  they  privies.  "  The  term  privity  denotes  mu- 
tual succession  or  relationship  to  the  same  rights  of  property." 
(Greenleaf  on  Ev.  ^  623.)  Privies  are  divided  by  Lord  Coke 
into  three  classes,  —  1st,  privies  in  blood  ;  2d,  privies  in  law  ; 
and  3d,  privies  by  estate.  The  doctrine  of  estoppel,  however, 
80  far  as  it  applies  to  persons  falling  under  these  denominations, 
applies  to  them  under  one  and  the  same  principle,  namely,  that 
a  party  claiming  through  another  is  estopped  by  that  which  es- 
topped that  other  respecting  the  same  subject-matter.  Thus, 
an  heir  who  is  privy  in  blood  would  be  estopped  by  a  verdict 
against  his  ancestor,  through  whom  he  claims.  An  executor 
or  administrator  j  suing  or  sued  as  such,  would  be  bound  by  a 
verdict  against  his  testator  or  intestate,  to  whom  he  is  privy  in 
law.  With  regard  to  privies  in  estate,  a  verdict  against  feoffor 
would  estop  feoffee,  and  lessor,  the  lessee,  &c. 

An  administrator  under  grant  of  administration  in  one  State 
stands  in  none  of  these  relations  to  an  administrator  in  another. 
Each  is  privy  to  the  testator,  and  would  be  ekopped  by  a  judg- 
ment against  him  ;  but  they  have  no  privity  with  each  other, 
in  law  or  in  estate.  They  receive  their  authority  from  differ- 
ent sovereignties,  and  over  different  property.  The  authority 
of  each  is  paramount  to  the  other.  Each  is  accountable  to  the 
ordinary  from  whom  he  receives  his  authority.  Nor  does  the 
one  come  by  succession  to  the  other  into  the  trust  of  the  same 
property,  encumbered  by  the  same  debts,  as  in  the  case  of  an 
administrator  de  bonU  non,  who  may  be  truly  said  to  have  an 
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ofllcial  privity  with  his  predecessor  in  the  same  trust,  and  there- 
fore liable  to  the  same  duties.  In  the  case  of  Yare  v.  Gough 
(Cro.  Jac.  3),  it  was  decided  that  an  administrator  de  bonis  nan 
could  not  l^Ye^cire  facias  upon  a  judgment  obtained  by  his 
predecessor  on  a  debt  due  to  the  intestate  **for  default  ofprtp- 
iiy.^^  But  in  Snape  v.  Norgate  (Cro.  Car.  167),  it  was  de- 
cided that  a  scire  facias  would  lie  against  an  administrator  de 
bonds  non,  on  a  judgment  against  the  executor ;  and  the  court 
attempt  to  make  a  distinction  between  that  and  the  preceding 
case,  on  the  ground  that  '<  he  cometh  in  place  of  the  execu- 
tor " ;  or  in  other  words,  by  reason  of  an  official  succession  or 
privity.  These  cases  cannot  be  well  reconciled  on  principle ; 
but  the  difficulty  was  remedied  in  England  by  the  statute  of 
17  Charles  2,  c.  8.  The  Court  of  Appeals  of  Virginia  have 
considered  the  latter  case  as  fpunded  on  more  correct  principles 
than  the  first,  and  have  overruled  the  doctrine  of  Yare  v. 
Oough.     (Dykes  v.  Woodhouse,  3  Randolph,  287.) 

We  may  assume,  therefore,  that  in  the  State  of  Mississippi^ 
as  in  most  other  States  in  the  Union,  the  administrator^do 
bonis  non  is  treated  as  privy  with  his  predecessor  in  the  trast^ 
and  estopped  by  a  judgment  against  him ;  but  the  question  still 
recurs  as  to  the  effect  of  a  judgment  in  that  State  as  against 
one  who  has  neither  personal  nor  official  privity  with  the  de- 
fendant. Each  administrator  is  severally  liable  to  pay  the 
debts  of  the  deceased  out  of  the  assets  committed  to  him,  and 
therein  they  resemble  joint  and  several  co-obligors  in  a  bond. 
A  judgment  against  one  is  no  merger  of  the  bond,  nor  is  it  ev- 
idence in  a  siiit  against*  the  other.  Their  common  liability -to 
pay  the  same  debt  creates  no  privity  between  them,  either  in 
law  or  in  estate. 

It  is  for  those  who  assert  this  privity  to  show  wherein  it  lies, 
and  the  argument  for  it  seems  to  be  this:  —  that  the  judg- 
ment against  the  administrator  is  against  the  estate  of  the  in^ 
testate,  and  that  his  estate,  wheresoever  situate,  is  liable  to  pay 
his  debts;  therefore  the  plaintiff,  having  once  established  his 
claim  against  the  estate  by  the  judgment  of  a  court,  should  not 
be  called  on  to  make  proof  of  it  again.  This  axgument*  as- 
sumes that  the  judgment  is  in  rem,  and  not  in  personamj  or 
that  the  estate  has  a  sort  of  corporate  entity  and  unity.  Bat 
this  is  not  true,  either  in  fact  or  in  legal  construction.  The 
judgment  is  against  the  person  of  the  administrator,  that  he 
shall  pay  the  debt  of  the  intestate  out  of  the  funds  committed 
to  his  care.  If  there  be  another  administrator  in  another  State, 
liable  to  pay  the  same  debt,  he  may  be  subjected  to  a  like  judg- 
ment upon  the  same  demand,  but  the  assets  in  his  hands  can- 
not be  affected  by  a  judgment  to  which  he  is  personally  a 
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Stranger.  A  judgment  may  Bave  the  *^  effect "  of  a  lien  upon 
all  the  defendant's  lands  in  the  State  where  it  is  lendered,  yet 
it  cannot  have  that  effect  on  lands  in  another  State  by  yirtue 
of  the  fidth  and  credit  given  to  it  by  the  Constitution  and  act 
of  Congress.  The  laws  and  courts  <^  a  State  can  only  affect 
persons  and  things  within  their  jurisdiction.  Ck>n8equently, 
both  as  to  the  administrator  and  the  property  confided  to  him, 
a  judgment  in  another  State  is  re$  inter  oKos  ado.  It  cannot 
be  even  primi  fade  evidence  of  a  debt ;  for  if  it  have  any  ef- 
fect at  aU,  it  must  be  as  a  judgment,  and  operate  by  way  of  esr 
toppel. 

It  is  alleged'  by  those  who  desjbre  to  elude  this  conclusion, 
while  they  cannot  deny  the  correctness  of  the  principles  on 
which  it  is  founded,  that  it  is  technical  and  theoretical,  and 
leads  to  an  inconvenient  result.  But  every  logical  conclusion 
upon  admitted  l^al  principles  may  be  liable  to  the  same  impu- 
tation. Decisions  resting  only  on  a  irapposed  convenience,  or 
principles  accommodated;  to  die  circumstances  of  a  particular 
case,  generally  form  bad.|)rocedents:  It  may  be  conceded  that 
in  this  case  there  is  an  apparent  hardship,  —  that  the  plaintiff 
who  has  estabhahed  his  claim  after  a  tedious  litigation  in  Mis- 
sissippi should  be  compelled*  to  go  through  the  same  trouble- 
some jprocess  in  Louisiana.  But  the  hardship  is  no  greater 
than  if  the  administrators  had  been  joint  and  sereral  co-obligors 
in  a  note  or  bond.  -  A  plaintiff  may  be  fidrly  presumed  always 
to  have  the  evidence  of  his  demand  in  his  possession,  and  the 
ability  to  establish  it  in  any  court.  But  if  a  judgment  against 
an  adTpinisfaator  in  one  State,  raised  up^  perhaps,  for  the  very 
purpose  of  giving  the  plaintiff  a  judgment,  should  be  conclusive 
cm  the  administrator  in  another  State,  the  estates  of  decedents 
would  be  subjected  to  iimumerable  frauds.  And  to  what  pur- 
pose is  the  ai^ument  that  the  defendant  may  be  permitted  to 
prove  collusion  and  fraud,  when,  in  order  to  substantiate  it,  he 
must  commence  by  proving  a  negative  ?  This  would  be  cast- 
ing the  burden  of  proof  where  it  ought  not  to  rest,  and  would 
cause  much  greater  inconvenience  and  injury  than  any  that  can 
possibly  result  bcm  the  present  decision. 

The  judgment  of  the  Circuit  Court  mnst^  therefore,  be  re- 
Tersed. 

Mr.  Justice  McLEAN  and  Mr.  Justice  WATNE  dissented. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana,  and  was  argued  by  comisel.    On 

VOL.  VI.  .6 


$2  SUPREME  COURT. 

Van  Ness  v.  Van  Ness. 

consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be  and  the  same  is  hereby  reversed,  with  costs,  and  that 
this  cause  be  and  the  same  is  hereby  remanded  to  the  said  Cir- 
cuit Court,  to  be  proceeded  in  according  to  law  and  justice,  and 
in  conformity  to  the  opinion  of  this  court. 


BfABT  AicK  Van  Ness,  Plaintiff  in  error,  v.  Cornblius  P.  Van 
Njsss,  Administrator  of  John  K  Van  Nbss. 

The  act  of  Congress,  passed  on  the  27th  of  Febnia  y,  1801  (2  Stat,  at  Lar^,  103), 
authorizes  a  writ  or  error  from  this  court  to  the  Circuit  Court  lor  the  District  m 
Columbia  in  those  cases  only  where  there  has  been  a  final  judgment,  order,  or 
decree  in  tJiat  court. 

Where  the  Orphans*  Court  directed  an  issue  to  be  sent  for  trial  in  the  Circuit  Gouit, 
which  idBue  was,  '*  whether-  the  petitioner  was  the  widow  of  the  deceased  or 
not,"  and  the  Circuit  Court  proceeded  to  try  the  iasue,  and  the  jury,  under  the 
instructions  of  the  court,  ibund  that  the  petitioner  was  not  the  wiciow,  exceptions 
to  these  instructions  cannot  be  reviewed  by  this  court  on  a  writ  of  error. 


The  certificate  of  the  finding  of  the  jury,  transmitted  by  the  Circuit  Court  to  th^ 
Orphans*  Court,  was  not  such  a  final  judgment,  order,  or  decree  as  is  included 
within  the  statute.  After  the  reception  ofthe  certificate,  the  Orphans*  Court  had 
still  to  pass  a  decree  in  order  to  settle  the  rights  of  the  parties. 


This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  sitting 
for  the  county  of  Washington. 

All  the  circumstances  of  the  case  are  fully  set  forth  in  the 
opinion  of  the  court,,  as  delivered  by  Mr.  Chief  Justice  Tar 
ney,  from  the  commencement  of  which  the  Reporter  extracts 
the  following  statement. 

A  motion  has  been  made  to  dismiss  this  case,  which  is 
brought  here  by  writ  of  error  directed  to  the  Circuit  Court  for. 
Washington  county,  in  the  District  of  .Columbia. 

The  case  is  this.  John  P.  Van  Ness,  of  the  same  county  and 
District,  died  intestate,  and  letters  of  adlninistration  were  grant- 
ed by  the  Orphans'  Court  .to  Cornelius  P  Yan  Ness,  his  broth- 
er, who  is  the  defendant  in  error. 

Shortly  after  the  letters  were  granted,  Mary  Ann  Yan  Vkm^ 
the  plaintiff  in  error,  filed  her  petition  in  the  Or  hams'  CoiEBt, 
alleging  that  she  was  the  widow  of  the  deceased,  and  praying 
that  the  letters  granted  to  the  defendant  should  be  revoked, 
and  administration  granted  to  her.  The  defendant  answered, 
denying  that  she  was  the  widow  of  the  deceased.  The  right 
to  the  letters  depended  upon  this  fact ;  as  by  an  act  of  Assrai- 
bly  of  Maryland,  passed  in  1798,  and  adopted  by  Congress 
when  it  assumed  jurisdiction  over  this  Eistrict,  the  widow  is 
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entitled  to  lettem  of  adminiatration,  in  prfrference  to  any  othiir 
person,  where  the  husband  dies  intestate. 

This  act  of  Assembly  (1798,  eh.  101,  sabchap.  8,  sec.  20, 
and  subchap.  15,  sec.  16,  17)  makes  it  the  duty  of  the  Qr- 
jAians'  Court,  in  a  case  like  this,  if  required  by  either  party,  to 
direct  an  issue  to  be  sent  for  trial  to  any  court  of  law  most 
convenient  for  trying  it ;  and  the  court  to  which  it  is  sent  is 
authorized  to  direct  the  jury,  and  to  grant  a  new  trial  if  it 
thinks  proper,  as  if  the  issue  were  in  a  suit  therein  instituted ; 
and  upon  a  certificate  from  such  court,  or  a  judge  thereof,  of 
the  Terdict  or  finding  of  the  jury,  under  the  seal  of  the  court, 
the  Qridians'  Court  is  directed  to  gire  judgment  upon  such 
finding.  It  is  unnecessary  to  give  the  words  of  the  act.  We 
state  its  proYisions  only  so  far  as  they  relate  to  the  case  be- 
fore us. 

When  the  answer  of  the  defendant  came  in,  the  Orphans' 
Court,  upon  the  motion  of  the  plaintiff,  ordered  the  following 
issue  to  be  made  up  and  )9ent  to  the  Circuit  Court  for  Washing- 
ton county,  to  be  there  tried;  that  is  to  say,  ^whether  the- 
said  Mary  Ann  Yan  Ness  be  the  widow  of  the  said  John  P. 
Tan  Ness  or  not."  No  depositions  or  other  testimony  were 
taken  on  either  side  in  the  Orphans'  Court 

The  Circuit  Court  proceed^  to  the  trial  of  the  issue,  and  in 
the  course  of  the  trial  sundry  directions  were  given  to  the  jury, 
to  which  the  plaintiff  excepted ;  and  finally,  as  appears  by  the 
eleventh  exception,  the  court  instructed  the  jury  that  there  was 
no  evidence  from  which  they  could  find  that  the  plaintiff  .was 
lawfully  married  to  John  P.  Yan  Ness,  the  intestate.  Under 
this  direction,  the  jury  found  by  their  verdict  that  Mary  A.  Yan 
•  Ness  was  not  the  widow  of  the  late<  John  P.  Yan  Ness ;  and 
this  finding  was,  by  order  of  the  court,  certified  under  seal  to 
the  Orphans'  Court. 

This  is  the  case  before  us,  upon  the  record  brought  here  by 
the  writ  of  error ;  and  the  question  to  be  decided  is,  whether 
this  court  can  take  cognizance  of  the  case,  and  inquire  whether 
error  has  or  has  not  been  committed  by  the  Circuit  Court  in 
giving  the  instructions  under  which  the  verdict  was  found. 

The  cause  was  argued  upon  a  motion  to  dismiss  the  writ  of 
error  for  want  of  jurisdiction.  Mr.  Cfdxe  and  Mr.  Bradlejf 
for  the  motion^  and  Mr.  May  and  Mr.  Brent  against  it. 

Mr.  Coxe^  in  support  of  the  motion,  explained  the  laws  of 
Maryland  upion  the  subject,  and  referred  to  the  act  of  1798,  in 
I  Dorsey's  Laws  of  Maryland,  p.  414,  subchap.  15,  sec.  17,  and 
Siso  to  p.  394,  subchap.  .8,  sec.  20. 

the  certificate  directed  to  be  transmitted  to  the  Orphans* 
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Court  is  altogether  different  from  chancety  practice,  where  the 
verdict  is  merely  to  inform  the  chancellor,  who  may  set  it 
aside  and  direct  a  new  trial.  Mr,  Coxe  referred  also  to  the 
cases  in  1  Peters,  662,  665  \  2  Peters,  243 ;  6  Howard,  118 ; 
and  3  Howard,  681. 

Mr.  May^  against  the  motion  to  dismiss. 

The  widow  in  this  case  filed  a  petition  praying  for  letters 
of  administration  to  herself,  and  for  a  revocation  of  those  pre- 
viously granted  to  the  brother.  If  she  was  the  widow,  she 
was  entitled  to  letters  in  preference  to  any  one  else.  Act  of 
.1798,  chap.  101,  subchap.  15,  sec.  17  ;  2  Harris  &  Gill,  61. 

After  receiving  the  certificate  from  the  Circuit  Court,  the 
Orphans'  Court  dismissed  her  petition.  We  took  an  appeal 
from  this  dismissal,  but  the  Circuit  Court  affirmed  it. 

It  is  evident  that  the  appeal  carried  up  nothing  but  the  mere 
certificate,  and  under  it  it  was  impossible  again  to  bring  before 
the  Circuit  Court  the  instructions  which  had  been  given  at  the 
previous  trial.  The  Orphans'  Court  never  saw  these  excep- 
tions. If  we  could  have  got  them  into  the  record  which  was 
transmitted  from  the  Circuit  Court  to  the  Orphans'  Court,  then 
an  appeal  from  the  order  of  dismissal  would  have  carried  them 
again  to  the  Circuit  Court  and  from  that  court  to  this.  But 
we  could  not  do  it ;  and  if  this  writ  of  error  should  be  di^ 
missed,  it  will  follow  that  instructions  were  given  by  the  court 
below  which  were  decisive  of  the  result,  and  yet  there  is  no 
mode  of  having  such  instructions  reviewed  by  this  court  The 
certificate  either  established  or  destroyed  the  claim,  because  it 
was  conclusive  upon  the  Orphans'  Court.  It  was,  therefore,  a 
final  order.      The  act  of    1801  includes  final   orders.     See 

2  Statutes  at  Large,  106,  sec.  8. 

This  court,  in  6  Cranch,  235,  decided  that  any  final  judg« 
ment,  order,  or  decree  might  be  brought  up  for  review. 

The  act  of  1801  has  been  pronoimced  comprehensive. 
4  Cranch,  396 ;  8  Cranch,  252. 

What  are  final  orders  ?     See  3  Dall.  404 ;  2  Peters,  464. 

The  tendency  of  decisions  is  to  enlarge  the  power  of  appeaL 

3  Miss.  Rep.  328 ;  1  Stewart  &  Porter,  171 ;  1  Martin,  N.  S. 
75  i  4  M.  H.  Rep.  220 ;  2  Mass.  Rep.  142;  4  Mass.  Rep.  107, 
108 :  5  Mass.  Rep.  194 ;  11  Mass.  Rep.  275.^ 

For  the  definition  of  a  judgment  see  3  BL  Com.  296. 

Mr.  Brent  J  on  the  same  side. . 

It  ia  admitted  by  the  other  side,  that  she  had  a  right  to  ad- 
minister if  ^e  was  the  .:widow,  and  that  this  right  was  not 
lost  by  the  fact,  that  letters  had  been  issued  to  the  brother 
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previous  to  her  application.  The  power  of  the  Orphans'  Court 
to  revoke  letters  cannot  he  questioned.  The  only  point  in 
issue  was,  whether  she  was  or  was  not  the  widow.  If  the 
certificate  of  the  Circuit  Court  had  been  that  she  was  the 
widow,  it  might  not  have  been  a  final  order  or  judgment,  be- 
cause the  Orphans'  Court  would  still  have  to  inquire  whether 
she  was  competent  in  other  respects  to  take  out  letters.  For 
example,  whether  she  was  a  resident,  &c.  But  as  the  certifi- 
cate was  agamst  her,  it  was  conclusive  of  her  rights.  MutUr 
ality  is  not  necessary.  Can  there  be  any  doubt  of  the  certifi- 
cate deciding  the  question  as  to  her  ?  The  Orphans'  Court  are 
compelled  to  obey  it.  No  case  ever  occuned  in  Maryland  by 
which  the  opinion  of  her  courts  upon  this  point  can  be  ascer- 
tained. A  case  did  happen  involving  it ;  but  before  a  cer- 
tificate was  sent  to  the  Orphans'  Court,  a  special  act  of  the 
legislature  was  applied  for  and  obtained  in  1834-6.  Under 
ttus  act,  the  case  was  carried  to  the  Court  of  Appeals,  and  is 
reported  in  6  Gill  tc  Johnson. 

Mr.  BrerU  then  made  the  two  following  points:  — 

1.  The  power  of  the  Circuit  Court  over  this  case,  sent  to  it 
firom  the  Orphans'  Court,  was  as  absolute,  respecting  a  control 
over  the  jury  and  granting  a  new  trial,  as  over  a  case  which 
originated  within  itself. 

2.  The  Orphans'  Court. had  no  control  whatever  over  the 
verdict  and  judgment  of  the  -Circuit  Court. 

What  appeal  had  we  ?  The  Orphans'  Court  could  not  review 
the  proceedings  of  the  Circuit  Court,  and  yet  it  was  a  case 
where  the  verdict  either  established  or  destroyed  the  claim. 
If  the  present  remedy  is  not  applicable,  then  there  is  a  strange 
anomaly  here  in  Washington,  —  that  there  is  no  mode  of  cor- 
recting errors  where  very  important  rights  are  involved.  The 
act  of  1785,  chap.  87,  sec.  6,  gave  to  a  party  aggrieved  by  any 
"judgment  or  determination"  a  right  to  appeal  to  the  Court 
of  Appeals.  See  Dorsey's  Laws  of  Maryland.  Can  there  now 
be,  under  our  system,  such  a  thing  as  a  legalized  error  ?  See 
5  Harris  &,  Johns.  176.  As  to  what  is  a  final  judgment  in 
Maryland,  see  2  Harris  &  GUI,  378  ;  12  Gill  &  Johns.  332. 

The  certificate  was  in  effect  a  final  order,  and  an  appeal 
fi'om  a  judgment  opens  all  interlocutory  orders.  An  instruc- 
tion to  a  jury  is  a  substitute  for  the  old  demurrer  to  evidence. 
3  Peters,  37. 

A  writ  of  error  must  be  upon  a  judgment  which  settles  the 
whole  matter.  11  Coke^  38 ;  21  Wendell,  6S8,  668 ;  1  Roll. 
Abr.  751.  Pennsylvania  decisions  are,  3  Laws  of  Pennsylva- 
nia, 34;  1  Tates,  113;  2  Yates,  46,  51;  1  Binney,  444 
Other  cases  respecting  appeals,  7  Clark  &  Fin.  52. 
6* 
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The  judgment  in  this  case  is  final.  3  Binney,  276 ;  Addi- 
son, 21,  121 ;  6  Howard,  214 ;  12  Wendell,  327 ;  2  Paige. 
487 ;  19  Ves.  499 ;  2  Dan.  Ch.  Pr.  747,  1306,  1360 ;  1  Bin- 
ney,  444 ;  6  Serg.  &  Rawle,  146 ;  6  Watts  &  Serg.  188. 

The  statute  of  I^ennsylvania  is  the  only  one  in  aU  the  States 
like  that  of  Maryland ;  and  the  courts  of  Pennsylvania  have 
practically  entertained  aiq)eals  from  such  issues.  If  the  sub- 
stance appears  in  the  recdrd,  this  coiirt  will  not  regard  forms, 
because,  if  it  did,  its  jurisdiction  would  fluctuate,  and  it  would 
be  ill  the  power  of  the  court  below  to  oust  it  of  its  proper 
jurisdiction:  The  right  of  appeal  must  exist  or  not  exist  when 
the  bill  of  exceptions  is  taken,  and  cannot  depend  upon  the 
mode  in  which  the  judgment  is  rendered. 

The  act  of  Congress  mentions  a  final  order.  But  here  an 
order  was  necessary  to  direct  the  certificate  to  be  transmitted 
to  the  Orphans'  Court,  and  that  ord^r  was  final.  If  there  are 
two  judgments,  one  for  dower  and  the  other  for  damages,  an 
appeal  may  lie  from  one,  and  not  the  other.  Yiner's  Abr. 
tit.  Judgment^  letter  P.  T. 

The  Orphans'  Court  must  dismiss  our  petition  on  the  recep- 
tion of  the  certificate.    2  Harris  tc  Gill,  51. 

But  it  is  said  on  the  other  side,  suppose  we  now  succeed| 
and  another  trial  takes  place  in  the  Circuit  Court,  with  a  dif- 
ferent result,  what  is  the  Orphans'  Court  to  do  wiUi  these  two 
different  verdicts  ?  The  difficulty  is  solved  by  referring  to  10 
Leigh,  672. 

The  act  of  Congress  gives  the  same  jurisdiction  to  this 
court  in  common  law  cases  as  in  chancery.  But  in  chancery 
an  appeal  will  lie,  although  further  proceedings  may  be  neces- 
sary. 3  Barbour's  Eq.  Dig.  118,  and  cases  there  cited;  3 
Cranch,  179. 

(That  part  oi  Mr.  Brents  argument  relating  to  the  amount 
in  controversy  is  omitted,  the  decision  of  the  court  not  involv- 
ing that  point.) 

Mr.  Bradley,  in  reply,  and  in  support  of  the  motion  to  dis- 
miss, maintained  the  following  propositions :  — 

1.  That  a  writ  oi  error  can  be  issued  from  this  court  only  in 
cases  provided  by.  statute. 

2.  That  it  can  be  issued  only  upon  a  final  judgment,  accord- 
ing to  the  common  law. 

3.  There  has.  been  no  judgment,  final  or  otherwise,  in  the 
Circuit  Court. 

4.  That  the  words  "  order  and  decree,"  in  the  act  of  1801, 
refer  to  proceedings  in  equity;  not  to  orders  in  a  court  of 
common  law. 
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6.  The  statute  of  Maryland  of  1798,  chap.  101,  gives  to 
the  courts  of  law  a  pecuUar,  special,  and  limited  jurisdiction, 
and  has  not  provided  any  mode  for  reviewing  proceedings 
under  that  jurisdiction. 

6.  That  no  writ  of  error  could  lie  to  such  a  court,  because 
there  is  no  judgment  of  that  court,  final  or  otherwise. 

In  support  of  these  propositions  he  cited  Wilson  v.  Daniel, 
3  Dall.  401 ;  Rutherford  v.  Fisher,  4  Dall.  22 ;  Boyle  v.  Zacha- 
rie  &  Turner,  6  Pet.  656,  657 ;  Toland  v.  Sprague.  12  Pet. 
331 ;  Evans  v.  Gee,  14  Pet.  1 ;  Amis  v.  Smith,  16  Pet.  303 ; 
Smith  V.  Trabue's  Heirs,  9  Pet.  4  ;  United  States  v.  Goodwin, 
7  Cranch,  108;  United  States  v.  Gordon,  7  Cranch,  287; 
United  States  v.  Tenbroek,  2  Wheat.  249 ;  United  States 
V.  Barker,  2  Wheat.  395 ;  Sarchet  v.  United  States,  12  Pet. 
143;  Mayberry  v.  Thompson,  6  How.  121:  Ches.  &  Ohio 
Canal  Co.  v,  U.  Bank  of  Georgetown,  8  Pet.  259 ;  Brown  v, 
U.  Bank  of  Florida,  4  How.  465 ;  Winston  v.  Bank  of  United 
States,  3  How.  771 ;  Judiciary  Act  of  1789,  ch.  20,  ^  22. 

Jlr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court.  After  stating  the  case,  as  above  recited,  the  opinion 
proceeded  as  follows : 

The  appellate  power  of  this  court  in  relation  to  the  Circuit 
Court  for  the  District  of  Columbia  is  regulated  by  the  act  of 
Congress  of  February  27,  1801.  And^  it  authorizes  the  writ 
of  error  to  the  Circuit  Court*  in  those  cases  only  in  which  there 
has  bc^n  a  final  judgment,  'order,  or  decree  in  that  t;ourt. 
Whatever  errors,  therefore,  may  have  been  committed,  tod 
however  apparent  they  may  be  in  the  record,  yet  we  have  not 
the  power  to  correct  them  unless,  the  Circuit  Court  has  passed 
a  final  judgment,  order,  or  decree  in  the  case  before  it. 

The  argument  on  the  part  of  the  plaintiff  is,  that  inasmuch 
as  the  verdict  was  found  in  obedience  to  the  positive ,  instruc- 
tions of  the  court,  and  as  the  certificate  of  the  finding  of  the 
jury  was  conclusive  upon  the  Orphans'  Court,  the  order  of  the 
Circuit  Court  to  certify  the  verdict  to  the  Orphans'  Co\u*t  ought 
to  be  regarded  as  a  final  judgment  or  order  within  the  meaning 
of  the  act  of  Congress. 

It  is  true  the  O^ans'  Court  has  no  power  to  grant  a  new 
trial,  and  is  bound  to  consider  the  fact  to  be  as  found  by  the 
jury ;  and  consequently  the  judgment  of  that  court  piust  be 
agamst  the  plaintiff.  But  the  matter  in  contest  in  the  Orphans' 
Court  is  the  right  to  the  letters  of  administration.  And  it  is 
the  province  of  that  court  to  apply  the  law  upon  that  subject 
to  the  fact,  as  established  by  the  verdict  of  the  jury,  and  to 
make  their  decree  accordingly  ]  refusing  to   revoke  the  letters 
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granted  to  the  defendant,  and  dismissing  the  petition  of  the 
plaintiff.  The  suit  between  the  parties  must  remain  still  pend- 
ing until  that  decree  is  pronounced.  The  certificate  firom  the 
Circuit  Court  is  nothing  more  than  evidence  of  the  finding  of 
the  jury  upon  the  trial,  of  the  issue.  It  merely  certifies  a  fact, 
that  is  to  say,  that  the  jury  had  so  found.  And  the  order  of 
the  Citcuit  Court,  directing  a  fact  to  be  certified  to  another 
court  to  enable  it  to  proceed  to  judgment,  can  hardly  be  re- 
garded as  a  judgment,  order,  or  decree,  in  the  legal  sense  of 
these  terms  as  xasei  in  the  act  of  Congress.  Certainly  it  is  not 
a  final  judgment  or  order.  For  it  does  not  put  an  end  to  the 
suit  in  the  Orphans'  Court,  as  that  court  alone  can  dismiss  the 
petition  of  the  plaintiff  which  is  there  pending  ;  and  no  other 
court  has  the  power  to  pass  a  judgment  upon  it.  A  verdict  in 
any  court  of  common  law,  if  not  set  aside,  is  in  all  cases  co|i- 
elusive  as  to  the  fact  found  by  the  jury,  and  the  judgment  of 
the.  court  must  follow  it ;  as  the  Orphans'  Court  must  follow 
the  verdict  in  this  case.  Yet  a  writ  of  error  will  not  lie  upon 
the  verdict 

And  if  this  court  should  take  jurisdiction,  and  idiould  deter- 
mine that  the  Circuit  Court  had  erred  in  its  directions  to  the 
jury,  what  judgment  could  be  given  here  ?  Could  we  give  a 
judgment  reversing  an  order  which  does  nothing  more  than 
direct  a  fact  to  be  certified  to  another  court  ?  If  we  could  do 
this,  it  would  not  reach  the  judgment  in  the  Orphans'  Courts 
nor  exercise  any  control  over  it.  And  a  writ  of  error  can 
hardly  be  maintained  where  the  judgment  of  the  appellate 
court  would  be  ineffectual  and  nugatory. 

Neither  could  it  make  any  difference  as  to  the  jurisdiction 
of  this  court,  if  there  had  been  a  feigned  issue  with  formal 
pleadings,  and  the  Circuit  Court  had  entered  a  judgment  upon 
the  verdict.  For  the  judgment  would  have  had  no  effect  upon 
the  rights  of  either  party  to  the  administration  in  dispute,  nor 
could  it  exercise  any  influence  upon  the  decision  of  the  Or- 
phans' Court.  And  if  this  court  could  have  regarded  the 
feigned  issue  as  an  action  regularly  brought  in  the  Circuit 
Court,  and  upon  that  ground  have  taken  jurisdiction,  the  af- 
firmance or  reversal  of  the  judgment  would  have  had  as  little 
effect  upon  the  proceedings  in  the  Orphans'  Court  as  the 
original  judgment  in  the  Circuit  Court.  It  would,  indeed 
decide  the  right  to  the  fictitious  wager  stated  in  the  pleadings. 
But  if  the  judgment  of  the  Circuit  Court  was  reversed,  and  a 
venire  de  novo  awarded,  it  would  not  alter  the  decree  in  the 
Orphans'  Court.  That  court  is  required  by  law  to  act  upon 
the  finding  of  the  jury,  and  not  upon  the  judgment  of  the 
Circuit  Court.     And  the  reversal  of  that  judgment  and  a  new 
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finding  would  not  authorize  the  Orphans^  Court  to  recall  the 
judgment  it  had  given,  and  was  bound  to  give  upon  the  origi- 
nal verdict  certified  by  the  Circuit  Court. 

The  act  of  Assembly  of  Maiyland  appears  to  have  received 
in  practice  in  that  State  the  same  construction  that  we  have 
given  to  it.  There  is,  indeed,  no  judicial  opinion  on  the  sub- 
ject ;  but  there  is  no  ground  for  supposing  that  a  writ  of  error 
was  ever  sued  out  under  that  law.  In  1832,  an  act  was 
passed  authorizing  a  writ  of  error  in  such  cases,  and  staying 
proceedings  in  the  inferior  courts  until  a  decision  was  hstd  in 
the  appellate  court ;  and  this. law  embraces  cases  which  had 
been  tried  before  its  passage,  as  well  as  those  which  should 
afterwards  take  place.  But  from  1798  do'frn  to  the  passage  of 
this  act  of  Assembly,  we  can  find  no  trace  of  a  writ  of  error 
sued  out  in  a  case  i  like  this.  The  absence  of  any  such  pro- 
ceeding for  so  many  years  is  the  strongest  evidence  of  the 
construction  put  upon  the  law,  and  of  the  opinion  entertained 
by  the  bar  of  the  State,  that  the  writ  would  not  lie.  For  many* 
issues  from  the  Orphans'  Courts  must  have  been  tried  during 
that  period  of  time  which  would  have  given  rise  to  the  writ 
of  error  if  it  had  been  supposed  to  be  warranted  by  the  law. 
The  act  of  1832,  also,  embracing  as  it  does  prior  as  well  as 
future  cases,  would  have  been  altogether  unnecessary,  if  a  dif- 
ferent construction  had  been  given  to  the  act  of  1798. 

Upon  the  whole,  therefore,  this  court  is  of  opinion  that  there 
has  been  no  final  judgment,  order,  or  decree  in  the  Circuit 
Court,  and  the  wrii  of  error  must  be  dismissed  for 'want  of 
jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washing- 
ton, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  this 
cause  be  and  the  same  is  hereby  dismissed  for  want  of  juris- 
diction. 


TO SUPREME  COUET, 
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BoBBST  Mabsiull,  Appbluuit,  v.  Susan  6.  Beall,  Dbfbiiiuiit. 

Where  a  hmbitiid  and  wiie,  in  order  to  earrr  out  an  ante-nnpdal  agreement,  con- 
yeved  penonal  property  to  a  tmatee,  with  dlrectiona  to  hold  a  part  of  it  for  the 
iole  and  aeparate  oae  of  the  wife,  with  a  power  to  the  wile  to  alien  or  deyiee  it, 
inch  part  goes,  if  abe  diee  intestate,  to  her  next  of  kin,  free  of  aJl  claim  on  the 
part  of  the  husband. 

Bat  where  a  legacy  was  left  to  a  trustee  Ibr  the  beneit  of  the  wilb,  and  the  trustee 
was  directed  **  to  let  the  wife  have  some  part  or  oareel  of  the  money,  oocasional- 
ly,  as  she  may  stand  in  need,  to  be  paid  out  to  her  at  the  discretion  of  the  trus- 
tee,*' thb  Ibnd  goes  to  the  husband  at  the  wile's  dealh,  by  the  laws  of  Maryland. 

This  was  an  appeal  from  the  Ciicnit  Court  of  the  United 
States  for  the  District  of  Columbiai  holden  in  and  for  the 
county  of  Washington. 

In  February,  1820,  Robert  Marshall  and  Ann  Berry,  being 
about  to  be  married,  executed  the  following  contract,  which 
I  duly  recorded. 


'^  Whereas  Robert  Marshall  and  Ann  Berry,  both  of  Prince 
George's  coimty,  State  of  Maryland,  are  about  to  intermarry,  its 
thereof  agreed  by  the /^or^ies,  before  the  marriage,  that  the  said 
Ann  Beiry  shall  hold  in  herself  all  her  right,  title,  and  interest 
to  the  following  funds  of  her  own ;  viz.  one  hundred  and 
fifty  shares  of  stock  in  the  Patriotic  Bank,  of  which  ten  dollars 
have  been  paid,  which  stock  stands  to  the  credit  of  Ann  Berry ; 
also,  one  hundred  and  thirty-seven  shares  of  the  stock  in  the 
Central  Bank  of  Georgetown  and  Washington,  upon  which 
eleven  dollars  per  share  have  been  paid ;  and  three  thousand  five 
hundred  dollars  in  the  bonds  of  Charles  Glover. 

''  Given  xmder  our  hands  and  seals,  this  17th  day  of  Feb- 
ruary, 1820. 

'^RoBT.  Marshall,     [seal.] 
Ann  Bebrt.  [seal.] 

"Witness:  Jane  H.  T.  Dorsett." 

Soon  after  this,  the  marriage  was  solemnized. 

On  the  27th  of  August,  1823,  Marshall  arid  wife  executed  a 
deed  to  Susan  G.  Beall,  which  appeared  to  be  unsatisfactory, 
and  to  have  no  influence  upon  the  decision  of  the  case. 

On  the  1st  of  May,  1824,  Marshall  and  wife  made  another 
deed  to  Susan  G.  Beall,  who  was  the  sister  of  Mrs.  Marshall, 
as  follows :  — 

"  This  indenture,  made  this  first  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty-four,  be- 
tween Robert  Marshall  and  Ann  Marshall  his  wife,  late  Ann 
Berry,  of  Prince  George's  county,  in  the  State  of  Maryland, 
of  the  first  part,  and  Susan  G.  Beall,  of  Washington  county, 
in  the  District  of  Columbia,  of  the  other  part.     Whereas,  by 


JANUARY  TfiUM,  1848.  71 

Harihall  l^  B«tll. 

an  agreement  entered  into  between  Robert  Marshall  and  Ann 
Marshall,  late  Ann  Berry,  dated  the  17th  d^y  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty, 
and  previous  to  the  marriage  of  the  said  Robert  Marshall  and 
Ann  Marshall,  it  was  agreed  by  and  between  the  said  parties, 
that  the  said  Ann  Marshall  should  have  and  possess,  in  her 
own  right,  the  following  funds  for  her  own  property,  to  wit : 
one  hundred  and  fifty  shares  of  stock  in  the  Patriotic  Bank, 
upon  which  ten  dollars  per  share  had  been  paid;  also,  one 
hundred  and  thirty-seven  shares  of  stock  in  the  Central  Bank 
of  Georgetown  and  Washington,  upon^which  eleven  dollars 
per  share  had  been  paid,  and  three  thousand  five  htmdred 
dollars  due  to  the  said  Aim  Marshall,  then  Ann  Berry,  by 
Charles  Glover,  and  which  was  secured  by  a  mortgage  of  a  tract 
of  land,  formerly  sokl  by  the  said  Ann  Berry  to  thd  said  Charles 
Glover,  all  which  stocks  and  debts  belonged  to  the  said  Ann 
Berry  previous  to  the  said  marriage,  besides  considerable  other 
teal  and  personal  property ;  and  whereas  the  said  Robert  Mar- 
shall did,  at  the  same  time,*  agree  to  make  any  other  or  further 
instrument  of  conveyance  which  might  be  considered  necessary 
fully  to  assure  and  convey  the  said  stock  and  debts  above  men- 
tioned to  the  sole  and  separate  use  of  the  said  Aim  Berry,  her 
heirs  and  assigns,  free  and  clear  from  any  debts,  control,  de- 
mands, or  encumbrances  of  the  said  Robert  Marshall ;  and 
whereas  the  said  bank  stock  has  been  sold  by  the  mutual  con- 
sent and  agreement  of  the  said  Robert  ^Marshall  and  Ann  Mar- 
shall; and  whereas  iudgment  has  been  oSlained  against  the 
said  Charles  Glover  lot  two  thousand  dollars,  part  of  the  said 
three  thousand  five  hundred  dollars,  with  interest  and  costs,  in 
the  name  of  the  said  Robert  Marshall,  and  on  which  execution 
hath  been  issued  against  the  property  of  said  Charles  Glover, 
and  one  other  judgment  for  fifteen  hundred  dollars,  with  inter- 
est an'd  costs,  being  the  remaining  part  of  the  said  three  thou- 
sand five  hundred  dollars,  due  by  said  Charles  Glover;  and 
whereas  the  said  Robert  Marshall  and  Aim  Marshall  hive 
agreed  further  to  dispose  of  and  settle  the  judgments  above 
mentioned,  and  the  tract  of  land  hereinafter  mentioned,  by  a 
more  full,  complete,  and  formal  instrument  of  writing  than  the 
marriage  agreement  above  mentioned,  according  to  the  terms, 
stipulations,  and  conditions  of  the  present  instrument  of  writ- 
ing. Now,  this  indenture  witnesseth,  that  for  and  in  considei^ 
ation  of  the  premises,  and  for  the  more  fully,  completely,  and 
perfectly  carrying  into  effect  the  marriage  contract  between 
said  parties,  and  for  the  further  consideration  of  five  dollars,  to 
them  in  hand  paid  by  the  said  Susan  G.  Beall,  the  receipt 
whereof  is  hereby  acknowledged,  and  for  divers  other  good 
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causes  and  considerations,  them  thereunto  moTing,  the  said  Rob- 
ert and  Ann  Marshall  have  given,  granted,  bargained,  sold,  re- 
leased, and  assigned,  and  by  these  jHresents  do  give,  grant,  bar- 
gain, sell,  release,  and  assign,  to  the  said  Susan  O.  Beall,  her 
heirs,  executors,  administrators,  and  iwrigns,  the  following  tract, 
piece,  or  parcel  of  land,  ^tuate,  lying,  and  being  in  Prince 
(George's  county  aforesaid,  on  which  the  said  Robert  and  Ann 
Marshall  at  present  reside,  being  lot  number  four  in  the  division 
of  the  estate  of  William  D.  Berry,  and  containing  about  fifty 
acr^s  of  land,  more  or  less,  for  and  during  the  joint  lives  of  the 
said  Robert  and  Ann  Marshall,  and  the  survivor  of  them ;  like- 
wise the  two  judgments  above  particularly  repited,  against 
Charlea  Glover ;  to  have  and  to  hold  the  said  tract  of  land 
above  mentioned  and  described  for  and  during  the  lives  of  the 
said  Robert  and  Aim  Marshall,. and  the  survivor  of  them,  and 
the  said  two  judgments  against  the  said  Charles  Glover,  to  the 
said  Susan  G.  Beedl,  her  heirs,  executors,  administrators,  and 
assigns;  in  trust,  nevertheless,  and  to  and  for  the  following 
uses,  intents,  and  purposes,  to  wit :  in  trust  to  hold  the  above- 
mentioned  and  described  tract  of  land  for  the  use  of  the  said 
Robert  and  Aim  Marshall,  during  their  joint  lives ;  and  if  the 
said  Robert  Marshall  shall  survive  the  said  Ann  Marshall,  for 
the  use  of  the  said  Robert  Marshall  during  his  life  and  no 
longer,  upon  the  express  agreement  and  understar  ding  that  the 
said  tract  of  land  is  not  to  be  subject,  or  liable  for  the  debts, 
contracts,  or  engagements  of  the  said  Robert  Marshall,  and  in 
further  trust  that  the  said  Robert  Marshall  shall  have  and  re- 
ceive the  said  judgment  of  two  thousand  dollars,  with  interest 
and  costs,  against  the  said  Charles  Glover,  to  his  sole  and 
separate  use,  free  and  clear  of  the  marriage  contract  above 
mentioned,  and  of  all  separate  claim  of  the  said  Ann  Marshall, 
and  his  receipt  shall  be  good  and  sufficient  acquittance  and 
discharge  of  said  judgments ;  and  in  further  trust,  that  the 
said  Susan  G.  Besdl  shall  hold  the  said  judgment  of  fifteen 
hundred  dollars,  with  interest  and  costs,  for  the  sole  and  sep- 
arate use  of  the  said  Ann  Marshall,  her  executors,  administra- 
tors, and  assigns,  free  and  clear  from  any  control  or  demand 
of  the  said  Robert  Marshall,  or  of  his  creditors,  debts,  or  en- 
gagements ;  and  upon  the  payment  of  the  said  judgment,  or 
any  part  thereof,  to  invest  the  said  money  in  stock,  or  to  loan 
the  same  on  interest,  with  the  approbation  of  the  said  Ann 
Marshall,  for  the  like  sole  and  separate  use  of  the  said  Ann 
Marshall;  and  in  further  trust,  that  the  said  Ann  Marshall, 
during  the  life  of  her  husband,  may  dispose  of  said  judgment, 
or  the  proceeds  thereof,  and  of  her  right,  interest,  and  estate  in 
the  said  tract  of  land,  after  the  death  of  the  said  Robert  Mar- 
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shall,  either  by  her  last  [willj  and  testament,  or  by  any  instru- 
ment of  writing,  under  her  hand  and  seal,  in  the  presence  of 
two  witnesses,  during  her  coverture,  in  the  same  manner  as  if 
she  were  single.  It  is  further  understood  and  agreed,  that  said 
Robert  Marshall  is  to  pay  and  satisfy  the  judgment  of  Hodges 
and  Lee  against  them ;  and  the  claim  of  Mr.  McDaniel's  estate, 
if  judginent  should  be  recovered ;  and  all  fees,  costs,  and  ex- 
penses in  prosecuting  and  recovering  the  two  judgments  against 
Charles  Glover,  and  all  legal  expenses  of  the  judginent  as^gned 
to  him. 

^'  In  testimony  whereof,  the  said  parties  have  hereunto  set 
their  bands  and  seals,  the  day  and  year  first  above  written. 

'^robebt  mibshall,     fssal.! 
Ann  Mabshall,  'bs^^-I 

Susan  G.  Bsai«l.        [sxal.]^' 

In  November,  1826,  there  was  paid  to  the  trustee,  on  ac- 
count of  the  judgment  for  $  1500  reserved  as  above  for  the 
separate  use  of  Ann  Marshall,  the  sum  of  $  1960.66. 

In  May,  1832,  Ann  T.  Beall,  the  mother  of  Ann  Marshall, 
died.  By  her  will,  she  gave  the  following  legacy  to  her 
daughter :  — 

"I  give  and  bequeath^  to  my  daughter,  Ann  Marshall,  the 
sum  of  four  himdred  dollars,  and  hereby  appoint  my  daughter, 
Susan  G.  Beall,  her  trustee,  to  hold  and  retain  the  whole 
amount  in  her  hands,  and  let  the  said  Ann  Marshall,  wife  of 
Robert  Marshall,,  have  some  part  or  parcel  of  the  money  occa- 
sionally, as  she  may  stand  in  need,  but  to  be  paid  out  to  her  at 
the  discretion  of  my  trustee,  Susan  G.  Beall." 

During  the  lifetime  of  Ann  Marshall,  Susan  G.  Beall,  the 
trustee,  loaned  the  sum  of  $  400  to  Amelia  T.  Dorsett,  a  third 
sister,  out  of  the  trust  fund. 

In  July,  1833,  Ann  Marshall,  the  wife,  died,  ney^sr  having 
disposed  of  the  trust  property  belonging  to  her  and  in  the 
hands  of  the  trustee,  in  the  manner  provided  for  in  the  deed 
carrying  out  the  marriage  articles. 

After  her  death,  her  surviving  husband,  Robert  Marshall, 
sued  Amelia  T.  Dorsett,  to  recover  the  four  hundred  dollars 
loaned  to  her  by  the  trustee,  as  shore  recited,  and  obtained  a 
judgment. 

In  April,  1835,  Robert  Marshall  also  filed  a  bill  on  the  equity 
side  of  the  court  against  Susan  G.  Beall,  the  trustee,  in  which 
he  recited  the  facts  as  above  set  forth,  averred  that  the  trust 
fund,  with  the  profits  and  interest,  bectoie  vested  in  him  by 
the  death.iOf  faiswife,  and  prayed  an  account  by  the  trustee, 
with,  an  injunction,  iic. 

vet.  VI,  T 
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In  April,  1836,  Susan  O.  Beall, Hhe  trustee,  filed  her  answer, 
admitting  the  facts  stated  in  the  bill,  but  denying  that  the 
complaiiuuit  had  any  right  to  the  trust  fund. 

To  this  answer  the  complainant  filed  a  general  rephcation. 

In  November,  1836,  Amelia  T.  Dorsett  filed  a  bill  of  inter- 
pleader, averring  substantially  the  same  facts  and  exhibiting 
the  same  documents  as  had  been  stated  and  produced  by  com- 
plainant ;  alleging  that  the  provision  in  the  deed  referred  to, 
that  the  real  estate  was  to  be  conveyed  to  complainant  if  he 
survived  his  wife,  was  null  and  void,  and  inoperative  against 
the  legal  representatives  or  heirs  of  said  Ann;  averring  that 
the  said  Ann  died  intestate  in  July,  1833,  without  children, 
9nd  leaving  the  complainant  and  another  sister,  Susan  G.  Beall, 
living,  and  three  children  of  a  deceased  sister ;  that  they  were 
the  only  heirs  of  said  Ann,  and  entitled  to  the  trust  property. 

That^uring  the  lifetime  of  said  Ann,  the  complainant,  with 
her  consent,  borrowed  of  the  trustee  $  400,  part  of  said  trust 
fund,  and  gave  her  note  therefor ;  that,  since  her  death,  Mar- 
shall had  toought  suit  for  the  recovery  of  this  money,  as  sur- 
viving husband  of  said  Ann,  and  by  the  judgment  of  the  court 
had  obtained  judgment  for  the  same ;  but  denied  his  right  to 
the  money,  asserting  that  she,  as  next  of  kin  of  her  deceased 
sister,  was  entitled  to  letters  of  administration  on  the  estate, 
and  if  said  Marshall  had  obtained  any,  they  should  be  revoked. 

The  bill  prayed  that  the  children  of  her  deceased  sister  may 
be  made  parties  to  the  original  suit,  in  which  Marshall  was 
complainant ;  that  this  bill  of  interpleader  may  be  filed  in  said 
suit ;  that  the  said  parties  may  be  required  to  interplead ;  that 
the  judgment  against  her  may  be  enjoined,  the  trust  property 
adjudg^  to  the  heirs  of  said  Ann,  and  the  said  Marshall  be 
perpetually  enjoined,  &c.,  tec. 

To  this  bill  the  defendants  filed  the  following  demurrer :  — 

Demurrer  to  Bill  of  Interpleader. 

Whereupon  the  defendants,  by  their  solicitors,  Coxe  & 
Carlisle,  filed  the  following  demurrer  to  the  foregoing  bill  of 
mterpleader : 

The  demurrer  of  Robert  Marshall  and  Richard  H.  Marshall, 
jointly  and  severalty,  to  the  bill  of  interpleader  of  Amelia 
T.  Dorsett. 
The   defendants,    by   protestation,  not  confessing  or  ac- 
knowledging all  or  any  of  the  matters  and  things  in  the  said 
complainant's  bill  of  interpleader  contained  to  be  true  in  such 
manner  and  form  as  the  same  are  therein  set  forth  and  alleged, 
do  demur  to  the  said  bill ;  and  for  cause  of  demurrer  show* 
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that  the  said  complainant  hath  not  in  har  laid  bill  of  inter- 
pleader made  such  a  case  as  entitles  her,  in  a  court  of  eqtiity, 
to  any  relief  against  these  defendants,  or  either  pf  them,  as  to 
the  matters  contained  in  said  bill  of  interpleader. 

And  for  further  cause  of  demurrer  these  defendants  show, 
that  although  the  said  complainant's  bill  is  arowedly,  and  on 
the  face  thereof,  a  bill  of  interpleader,  yet  the  said  complainant 
doth  herself  claim  an  interest  in  the  subject-matter  in  dispute 
between  the  various  parties  named  in  the  said  bill  of  inter- 
l^eader. 

And  for  further  cause  of  demurrer  the  defendants  show,  that 
the  said  complainant,  although  she  admits  in  and  by  her  said 
bill  of  interpleader  that  the  subject-matter  in  dispute,  or  a  poi^ 
tion  thereof,  is  money  loaned  to,  and  justly  due  by,  the  said 
complainant  to  the  person  who  shall  be  adjudged  entitled  to 
the  specific  fund  out  of  which  the  said  loan  was  made,  yet  no- 
where in  the  said  bill  of  interpleader  does  the  said  complain- 
ant offer  to  bring  the  said  money  so  loaned  into  court.  Nor 
hath,  the  same,  or  any  part  thereof,  been  brought  into  court,  to 
be  subject  to  the  decree  or  order  of  the  court. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer, 
these  defendants  do  demur  to  the  said  bill  of  interpleader,  and 
they  pray  the  court  to  adjudge  whether  they  shall  make  any 
other  or  ftirtber  answer  to  the  same ;  and  they  humbly  paj  to 
be  hence  dismissed,  with  costs,  d&c.,  &c. 

Coxa  d&  Gabusls, 
SoUeUonfor  defendants. 

The  cause  was  thea  set  for  hearing  by  complainant  on  bill, 
answer,  exhibits,  and  replication,  and  upon  the  demurrer  and 
bill  of  interpleader,  and  at  March  term,  1843,  the  court  passed 
the  following  decree :  — 

"  The  said  bill  of  injunction,  and  for  general  relief,  wherein 
the  said  Robert  MarshsJl  is  complainant,  and  the  said  Susan  O. 
Beall  is  defendant,  together  with  the  said  other  bill,  by  way  of 
cross-bill  and  bill  of  interpleader,  wherein  the  said  Amelia  T. 
Dorsett  is  com^dainant,  and  the  said  Robert  Marshall  is  defend- 
ant, haying  been  regularly  set  for  hearing  by  consent  of  the  par- 
ties, as  weU  upon  the  said  first-mentioned  bill,  the  answer  there- 
to, the  replication  to  said  answer,  and  the  several  exhibits  and 
papers  therewith  filed,  and  in  the  proceedings  mentioned,  as  up- 
on the  last-mentioned  bill  and  the  demurrer  of  the  said  Robert 
Marshall  thereto,  and  as  if  taken  for  confessed  against  the  other 
defendants  therein  named  or  referred  to,  this  court,  upon  consid- 
eration of  the  premises,  and  the  arguments  of  counsel,  as  well 
in  behalf  of  the  said  complainants  respectively  As  of  the  said 
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defendants  Tespectively,  has  ordered  and  decreed,  and  now  here, 
on  this  23d  day  of  May,  1843,  doth  order  and*decree,  that  the 
said  first-mentioned  bill  be  and  the  same  is  hereby  dismissed, 
with  costs ;  that  the  demurrer  of  the  said  Robert  Marshall  to 
the  last-mentioned  bill  be  and  the  same  is  hereby  overruled, 
with  costs ;  that  the  said  Amelia  T.  Pojsett  pay  to  the  said 
Susan  G.  Beall  all  the  principal  sum  of  money  with  the  inter- 
est thereon  recovered  against  her  in  the  name  of  said  Rob- 
ert Marshall  by  the  said  judgment  at  law  in  the  proceedings 
mentioned,  to  be,  together  with  all  such  personal  property, 
moneys,  securities,  stocks,  and  effects  as  ha«e  come  or  may 
come  to  the  hpnds  of  the  said  Susan  G.  Beall  as  trustee  for  the 
deceased  Ann  Marshall  in  the  proceedings  mentioned  in  virtue 
of  the  marriage  contract,  and  marriage  settlement  in  the  pro- 
ceedings mentioned,  and  of  the  last  will  and  testament  of  Ann 
T.  Beall,  also  in  the  proceedings  mentioned,  accounted,  distrib- 
uted, and  paid  over  to  and  among  the  next  of  kin  by  blood  c^ 
the  said  deceased  Ann  Marshall,  in  the  order  and  proportions 
prescribed  by  law  for  the  distribution  of  the  personal  estate  of 
persons  dying  intestate  among  such  next  of  kin ;  that  upon 
the  pajrment  by  the  said  Amelia  T.  Dorsett,  in  the  manner 
aforesaid,  of  the  principal  and  interest  of  the  debt  so  recovered 
at  law  against  her  in  the  name  of  the  said  Robert  Marshall  as 
aforesaid,  she  be  and  is  hereby  exonerated,  released,  and  dis- 
charged from  the  said  judgment  at  law  so  recovered  against 
her ;  which  the  clerk  of  this  court,  upon  such  pajrment  being 
certified  to  him  by  said  Susan  G.  Beall,  is  hereby  authorized 
and  required  to  enter  of^  record  as  pai^  and  satisfied  pursuant  to 
this  decree  ;  and  that  the  said  Robert  Marshall  pay  to  the  said 
Susan  O.  Beall  her  costs  in  this  behalf  expended,  &c.,  ^." 

An  appeal  from  this  decree  brought  the  case  up  to  this 
court. 

It  was  argued  by  Mr.  Coxcy  for  the  appellant,  and  Mr.  Janes, 
for  the  appellee. 

Mr.  Coxe  contended  that  the  decree  was  irregular,  informal, 
and  erroneous.  Upon  overruling  the  demurrer  of  llarshall  to 
the  bill  of  interpleader,  he  should  have  ^n  held  to  answer, 
and  the  case  was  not  ready  for  a  final  deci)^  against  him.  The 
demurrer  itself  was  good,  and  ought  to  have  been  sustained. 
This  was  no  regular  bill  of  interpleader.  Such  a  bill  only  lies 
where  a  person  has  to  pay  money  and  is  at  a  loss  to  whom  it 
ought  to  be  paid.  But  here  the  party  who  files  the  bill  avers 
an  interest  in  the  subject.  1  Madd.  Ch.  Pr.  239  ;  Story's  Eq. 
PI.  ^^291-293 

Marshall  was  not  bound  by  the  laws  of  Maryland  to  take  out 
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letters  of  administration  upon  the  estate  of  his  wife.  He  vras 
administrator  by  force  of  J[aw.  When  he  sued  Amelia  T.  Dot* 
sett  for  the  four  hundred  dollars  loaned  to  her  by  the  trustee, 
all  the  matters  stated  in  the  bill  of  interpleader  were  open  as 
grounds  of  defence,  and  having  omitted  to  avail  herself  of  them 
at  law,  she  cannot  now  bring  them  into  a  court  of  equity. 

A  bill  of  interpleader  is  regarded  as  an  original  suit,  and 
therefore  demurrable  to  by  one  or  all  the  persons  against  whom 
it  is  brought.  But  in  this  case  it  was  demurred  to  by  Marshall 
alone,  and  the  court  ordered  it  to  be  taken  pro  eonfesso  a^  to 
the  other  parties.     It  had  no  right  to  do  this. 

Mr.  JaneSj  contra,  said,  that  there  might  be  some  technical 
informality  in  the  proceedings,  but  the  right  of  the  wife  to  her 
separate  estate  was  fairly  presented.  The  substantial  equity 
was  against  Marshall,  and  in  favor  of  the  next  of  kin  to  the 
wife.  There  were  two  distinct  funds  which  Marshall  claimed, 
arising  in  different  modes,  to  be  governed  by  different  rules. 

The  bDl  called  an  interpleader  was  miscalled.  It  was  in  fact 
a  cross-bill,  because  the  trust  fund  was  placed  in  danger,  and 
the  parties  interested  in  it  had  a  right  to  be  heard.  They 
would  have  a  right  of  appeal  in  England.  If  the  decision  of 
the  court  below  is  correct  in  saying  that  the  property  of  the 
wife  does  not  belong  to  Marshall,  it  is  of  no  consequence  to 
him  who  gets  it.  A  misnomer  of  the  bill  is,  therefore,  of  no 
value. 

It  is  said  that  it  was  irregular  for  the  court  to  pass  a  final  de- 
cree without  first  calling  upon  Marshall  to  answer,  after  over- 
ruling his  demurrer.  But  upon  referring  to  the  order  of  the 
court,  it  appears  that  Marshall  had  set  the  cause  down  for  hear- 
ing upon  the  demurrer,  ^c,  and  therefore  waived  all  such  ir- 
regularity. If  he  chooses  to  rest  his  case  upon  his  demurrer, 
he  may  do  so. 

All  the  questions  now  involved  cculd  not  have  been  raised 
in  a  court  of  law  when  Marshall  sued  for  the  four  hundred  dol- 
lars. 

When  a  married  woman  has  separate  property,  the  question 
whether  the  rights  of  the  husband  are  destroyed,  or  only  sus- 
pended, must  depend  upon  the  instrument  which  they  execute, 
as  the  interpreter  of  their  intentions.  Clancy  on  Married 
Women,  34 

That  the  instrument  now  under  consideration  is  sufficient  to 
vest  the  property  absolutely  in  the  wife,  see  Clancy,  43,  51 ; 
2  Roper,  Hus.  and  Wife,  167  ;  2  Story's  Eq.  ^^  1378  -  1383. 

Mr.  Core,  in  reply,  insisted,  that,  if  these  defences  had  been 
made  at  law,  the  judgment  must  have  been  decisive  of  the  hus- 

7» 
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band's  rights.  The  objection  to  ^he  bill  of  interpleader  is  not 
technical.  The  rule  is  positive,  thM  no  such  bill  sball  be  filed 
in  such  a  case.  Clancy  says  there  n&ust  be  a  manifest  inten- 
tion to  give  the  wife  an  exclusive  right.  This  is  not  apparent 
either  in  the  deed  or  the  will.  The  will  only  gives  the  prop- 
erty to  Ann  Marshall,  but  does  not  exclude  the  husband. 

Mr.  Janes  referred  to  7  Johns.  Ch.  229,  and  6  Gill  &,  Johns. 
349,  to  show  under  what  circumstances  the  court  would  con- 
sider the  husband  as  being  shut  out. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

Robert  Marshall  -filed  his  bill  against  Susan  G.  Beall,  to  re- 
cover two  funds  held  by  her  as  trustee  for  Ann  Marshall,  the 
late  wife  of  the  com'plainant.  The  larger  fund  sued  for  was 
fifteen  hundred  dollars,  with  the  addition  of  some  interest  that 
had  accrued  on  it,  at  the  time  it  was  received  by  the  trustee. 
In  1830,  Robert  Marshall  and  Ann  Berry,  both  of  Maryland, 
were  about  to  intermarry,  and  before  the  marriage  took  place 
agreed  in  writing  that  the  said  Ann  should  hold  in  herself  all 
right,  title,  and  interest  to  the  following  funds  of  her  own,  to 
wit :  one  hundred  and  fifty  shares  of  stock  of  the  Patriotic 
Bank,  on  which  ten  dollars  for  each  share  had  been  paid  ;  also, 
one  hundred  and  thirty-seven  shares  of  stock  in  the  Central 
Bank  of  Georgetown,  on  which  eleven  dollars  to  each  share  had 
been  paid ;  and  three  thousand  five  hundred  dollars  in  bonds  on 
Charles  Glovec.  The  marriage  took  place,  and  a  portion  of  the 
property  sought  to  be  secured  to  the  wife  by  the  foregoing 
agreement  having  fallen  into  the  hands  of  the  husband,  further 
to  secure  the  wife  in  some  portion  of  her  property,  another 
agreement  was  made  in  May,  1834,  to  which  Marshall  and 
wife,  and  Susan  G.  Beall,  as  trustee,  are  parties.  First,  the 
husband  and  wife  conveyed  to  Miss  Beall  a  tract  of  land,  the 
property  of  Mrs.  Marshall,  to  hold  in  trust  for  the  use  of  the 
husband  and  wife  during  their  joint  lives,  and  for  the  separate 
use  of  the  husband  for  life,  if  he  was  the  survivor.  Then  fol- 
lows the  three  thousand  five  hundred  dollar  debt  from  Glover,  se- 
cured by  the  first  articles,  and  reduced  to  two  judgments.  This 
debt  and  the  land  seem  to  have  been  the  only  property  left  in 
1834  to  either  party.  The  use  of  the  land  was  fairly  divided  ; 
and  of  the  debt  from  Glover  the  wife  very  generously  gave  the 
husband  the  larger  portion,  "  to  his  sole  and  separate  use,  free 
and  clear  of  the  marriage  contract  of  1830."  And  then  she  re- 
served to  herself  the  smaller  judgment  of  fifteen  hundred  dol- 
lars, in  verv  nearlv  the  same  language  :  the  trustee  was  to  hold 
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executors,  admimstrators,  and  assigns,  free  and  clear  from  any 
control  oi  demand  of  the  said  Robert  Marshall."  Thejwife  re- 
tained the  power  of  appointment  in  regard  to  the  land  and  the 
fund,  but  failed  to  exercise  the  power.  She  died  intestate,  and 
as  by  the  laws  of  Maryland  the  husband  was  her  administrar 
tor  by.  mere  force  of  law,  he  now  claims  to  recover  the  fund 
from  the  trustee,  and  to  retain  the  money  by  force  of  his  mari- 
tal rights.  And  the  question  presented  for  our  decision  is, 
whether  the  husband  only  made  a  temporary  surrender  of  his 
marital  rights  during  the  coverture,  or  whether  he  abandoned 
them  altogether.  Tliis  depends  on  the  intention  of  the  parties, 
as  expressed  in  the  marriage  articles.  By  the  first  agreement 
we  do  not  doubt  the  wife  desired,  and  really  intended,  to  retain 
her  property  after  the  marriage  as  if  she  was  a  feme  sole  ;  but 
the  agreement  was  vague,  and  it  is  doubtful  whether  the  hus- 
band's marital  rights  did  not  attach ;  then  he  stood  as  trustee 
himself,  and^  might,  and  obviously  did,  use  the  property.  Un- 
der these  circumstances,  the  article  of  1834  was  entered  into, 
and  the  wife  secured  in  her  separate  use  as  if  she  was  a  feme 
sole  ;  and,  in  consideration  of  a  division  of  the  wife's  property 
with  the  husband,  he  abandoned  all  claim,  founded  on  his  mar- 
ital rights,  to  that  part  secured  to  the  wife.  We  think  that  the 
terms  of  the  agreement  of  1S34  sufficiently  show  that  the  iur 
tention  of  the  parties  was  to  carry  the  title  of  the  fund  beyond 
the  period  of  the  wif^'s  death,  and  to  exclude  the  husband. 
And  in  this  conclusion  we  are  supported  by  the  opinion  of  the 
Court  of  Appeals  of  Maryland,  in  the  case  of  Ward  v,  Thomp- 
son (6  Oill  &,  Johns.  349),  and  in  the  soundness  of  which  opin- 
ion we  fully  concur. 

But  there  was  another  fund  vested  in  Miss  BeaU  by  the  will 
of  Ann  T.  Beall,  the  mother  of  Susan  G.,  the  trustee,  and  of 
Mrs.  Aim  Marshall ;  and  as  respects  this  latter  fund,  also,  the 
court  below  dismissed  the  complainant's  bill,  on  the  ground,  as 
we  suppose,  that  his  marital  rights  never  attached  to  it.  The 
correctness  of  this  decree  depends  on  the  will  of  Mrs.  Beall,  the 
clause  of  which  vesting  in  trust  this  legacy,  is  as  follows :  — 

<'  To  my  daughter,  Amelia  Dorsett,  the  sum  of  four  hundred 
dollars,  loaned  to  her  some  years  ago.  I  give  and  bequeathe  to 
my  daughter,  Ann  Marshall,  the  sum  of  four  hundred  dollars, 
and  hereby  appoint  my  daughter,  Susan  G.  Beall,  her  trustee, 
to  hold  and  retain  the  whole  amount  in  her  hands,  and  let  the 
said  Ann  Marshall,  wife  of  Robert  Marshall,  have  some  part  or 
parcel  of  the  money  occasionally,  as  she  may  stand  in  need, 
but  to  be  paid  out  to  her  at  the  discretion  of  my  trustee,  Su- 
san G.  Beall." 
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of  the  marriage  articles.  Its  grant^  part  limits  the  use  of  the 
fmid  exclusively  to  Mrs.  Man^alPs  qjm  use  and  benefit ;  there 
is  no  disposition  of  the  property  in  the  event  of  her  death  ;  as, 
for  instance,  to  the  next  of  kin  of  the  devisee.  In  Watt  v. 
Watt,  3  Ves.  244,  Garrick  v.  Camden,  14  Ves.  372,  and  in  Bai- 
ley t;.  Wright,  18  Ves.  49,  the  cases  turned  on  a  provision,  that 
for  want  of  appointment  the  property  should  go  over  to  the  next 
of  kin  of  the  deceased ;  and  this  was  held  to  be  a  limitation  that 
excluded  the  husband,  he  not  being  of  the  next  of  kin.  But  we 
think  there  is  no  doubt,  that,  if  such  a  limitation  over  had  not 
existed,  the  English  courts  would  without  hesitation  have  ad- 
judged the  fund  to  the  husband.  Such  is  the  plain  inference 
from  these  and  other  cases  of  the  same  class.  On  the  wife's 
death,  he  is  entitled  to  all  the  undisposed  of  choses  in  action 
of  the  deceased  wife.  This  fund  was  not  disposed  of  at  her 
death  ;  it  -does  not  belong  to  the  trustee,  and  is  subject  to  be 
distributed  according  to  the  laws  of  Maryland,  and  by  these 
laws  the  husband  is  entitled,  in  exclusion  of  the  next  of  kin  of 
the  deceased  wife.  As  to  this  fund,  the  bill  will  be  sustained, 
and  for  so  much  the  decree  will  be  reversed.  And  the  bill  of 
Amelia  T.  Dorsett  will  also  be  retained  as  part  of  the  proceed- 
ing in  the  court  below  on  the  cause  being  remanded  there  for 
further  proceedings ;  when  the  Circuit  Court  will  take  an  ac- 
count between  the  complainant,  Robert  Marshall)  and  Susan 
G.  Beall,  in  which  they  will  charge  the  complainant  with  any 
moneys  he  may  owe  said  Susan  G.,  and  for  the  balance  of  the 
sum  of  four  hundred  dollars,  with  such  interest  as  the  court 
may  find  to  be  reasonable  and  proper ;  a  decree  will  be  render- 
ed for  said  Marshall,  either  out  of  the  moneys  due  from  Amelia 
T.  Dorsett,  or  out  of  the  fund  in  the  hands  of  Susan  G.  Beall, 
the  trustee.  And  it  is  ordered,  that  one  half  the  costs  of  this 
appeal  be  paid  by  the  appellant,  Robert  Marshall,  and  that  the 
other  half  of  said  posts  be  paid  by  Susan  G.  Beall  out  of  the 
trust  fund  of  fifteen  hundred  dollars  in  her  hands ;  and  that  as 
to  all  other  costs,  the  court  below  shall  adjudge  their  payment 
on  the  final  decree  as  in  the  discretion  of  that  court  may  be 
deemed  proper. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  Uiyted  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  now  here  ordered  and  decreed  by  this  court,  that  the 
dei^ree  of  the  said  Circuit  Court  in  this  case  be  and  the  same 
is  hereby  reversed,  and  that  tliis  cause  be  and  the  same  is  here- 
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by  remanded  to  the  said  Circuit  Court,  to  be  proceeded  with  in 
conformity  to  the  opinion  of  this  court,  and  that  each  party  pay 
his  own  costs  in  this  coutt. 


Josi  AxGOTS  VllLABOLos,  Misis  Ross,  AND  Fban^ois  Felix,  Maa- 
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fly  the  act  of  Maj  23d,  1928  (4  Statntaa  at  Laig^*  964),  relating  to  priTate  land 
claiint  in  Florida,  appeala  irom  the  Superior  CoiM  of  too  Territory  or  Florida  are 
aoTemed  by  the  Jaw*  of  1789  and  1803. 

TherefiMe.  wnere  an  appeal  waa  not  nuuSf  in  open  court,  and  at  the  term  at  which 
the  final  decree  wae  paned,  a  citation  wae  neoeaarr,  which  mnat  be  tigned  bj  a 
judge,  and  not  by  the  clerk.    See  United  Statet  v.  Hodge,  3  How.  534. 

Tne  act  of  1828,  above  mentipned,  allowed  appeala  to  be  proeecuted  within  Ibar 
month*,  and  maoed  themjjn  other  reipects,  upon  the  tame  footing  with  write  of 
error  under  tne  act  of  1803.  Write  or  error  and  citationa  are  returnable  to  th« 
term  of  the  appellate  court  next  following ;  and  nnleee  the  writ  and  citation  are 
both  eenred  betbre  the  term,  the  case  ia  not  remoTed  to  the  appellate  oourt 

ComeiyneiStlj,  where  there  wae  onlj  to  entry  of  an  appeal  in  tho  olerk't  office,  and 
no  citation  lenred  within  four  montha,  the  appeal  wae  not  regularly  brought  up, 
and  mnat  be-dieiBiaMd  on  motion. 

This  was  an  appeal  from  the  Superior  Court  of  East  Florida. 

'The  case  being  dismissed  for  want  of  jurisdiction,  it  is  un- 
necessary to  do  more  than  refer  to  the  circumstances,  which  are 
fiiUy  stated  in  the  opinion  of  the  court 

Mr.  Mason;  then  Attorney-General,  had  mored  at  a  preced* 
ing  term  to  disniss  this  case,  upon  the  ground  of  its  being  irreg- 
ularly brought  up. 

It  was  now  argued  by  Mr.  CUford^  Attorney-General,  for 
the  motion,  and  Mr.  Titie$f  against  it. 

Mr.  CUJMlf  for  the  motion. 

The  points  relied  (m  by  the  United  States  for  dismissal  of 
the  appeal  in  this  case  are,  — 

1st.  That  there  is  no  citation  issued  according  to  law ;  the 
citation  in  the  record  being  signed  by  the  clerk  of  the  Superior 
Court  of  East  Flmda  inittead  of  thejudge^  in  pursuance  of  the 
twenty-second  section  of  the  Judiciary  Act. 

2d.  That  there  is  no  allowance  of  the  appeal. 

Ist  The  counsel  of  the  appellants  contends,  that  the  cita- 
tion is  signed  according  to  the  practice  of  the  Territorial  courts 
of  Florida,  which  must  gorem  this  question.  It  is,  however, 
submitted,  that  the  practice  of  these  courts  does  not  afford  the 
rule  to  govern  appeals  in  land  cases  under  the  special  jurisdic- 
tion, with  respect  to  them,  conferred  on  the  judge  of  the  Supe- 
rior Court  of  East  Florida. 
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A  slight  examination  of  the  acts  of  Congress  on  the  sabject 
will  satisfactorily  demonstrate  this  proposition. 

By  the  sixth  section  of  the  act  of  the  23d  May,  1828  (4  Stat- 
utes at  Large,  284),  it  is  provided,  that  certain  claims  to  land 
within  the  .Territory  of  Florida  shall  be  received  and  adjudi- 
cated by  the  judge  of  the  Superior  Court  of  the  district  within 
which  the  land  hes,  upon  the  petition  of  the  claimant,  acoordr 
ing  to  the  forms,  rules,  regulations,  conditio^,  restrictions  j  and 
limitations  prescribed  to  the  district  judge  and  claimants  in  the 
State  of  Missouri,  by  act  of  Congress,  apiroved  26th  May, 
1824,- entitled  "  An  act  enabling  the  claimants  to  lands  within 
the  limits  of  the  State  of  Missouri,  and  Territory  of  Arkansas, 
to  institute  proceedings  to  try  the  validity  of  their  claims." 

And  by  the  seventh  section  it  is  enacted,  that  it  shall  be  law- 
ful for  the  claimants  to  land  as  aforesaid  to  take  an  appeal,  €U 
directed  in  the  act  aforesaid,  from  the  decision  of  the  judge  of 
the  district  to  the  Supreme  Court  of  the  United  States,  within 
four  months  after  the  decision  shall  be  pronounced. 

And  by  the  twelfth  section  it  is  enacted,  that  the  petitions 
were  to  be  filed  within  one  year  from  the  passage  of  the  act ; 
and  if,  on  account  of  the  neglect  or  delay  of  the  claimant, 
they  should  not  be  prosecuted  to  a  final  decision  within  two 
years,  they  were  for  ever  barred  both  at  law  and  in  equity. 

A  subsequent  act  was  passed  on  the  26th  May,  1830  (4  Stat- 
utes at  Large,  406),  which,  by  its  fourth  section,  in  effect  re- 
vived the  act  of  1828. 

It  was,  however,  under  the  act  of  1828  that  the  petition  in 
this  case  was  filed;  and  it  is  clear,  beyond  all  controversy, 
that  the  forms  of  proceeding  were  to  be  the  same  as  those  pre- 
scribed to  the  district  judge  and  claimants  in  the  State  of  Mis* 
souri,  by  the  act  of  1824,  hereinafter  mentioned. 

The  act  of  1824  (4  Statutes  at  Large,  52J,  the  rules  of  pro- 
ceeding under  which  were  made  the  rules  or  proceeding  in  the 
Florida  cases,  by  its  fihst  section  enacts,  that  it  should  be  law- 
ful for  any  person  claiming  lands  in  the  State  of  Missouri,  by 
virtue  of  any  French  or  Spanish  grant,  concession,  warrant,  or 
order  of  sbrvey,  "  to  present  a  petition  to  the  District  Court 
of  Missouri,"  setting  forth  their  claims.  The  second  section 
provides,  that  the  proceedings  are  to  be  conducted  according  to 
the  rules  of  a  court  of  equity,  and  that  '*  in  all  cases  the  party 
against  whom  the  judgment  or  decree  of  the  said  District 
Court  may  be  finally  given  shall  be  entitled  to  an  appeal  within 
one  year  from  the  time  of  its  rendition  to  the  Supreme  Court 
of  the  United  States,  the  decision  of  which  court  shall  be  final 
and  conclusive  between  the  parties  ;  and  should  no  appeal  be 
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At  the  time  this  act  passed,  the  State  of  Missouri  was  not 
embraced  within  any  circuit ;  but  the  federal  jurisdiction  was 
exercised  by  the  district  judge,  under  the  act  of  the  16th 
March,  1822  (3  Statutes  at  Large,  653),  entitled  '<  An  act  to 
provide  for  the  due  execution  of  the  laws  of  the  United  States 
within  the  State  of  Missouri,  and  for  the  establishment  of  a 
District  Court  therein."  By  the  second  section,  the  State  of 
Missouri  was  created  a  district,  with  one  judge,  to  be  called 
the  district  judge,  who  riiould  "  in  all  things  have  and  exer- 
cise the  same  jurisdiction  and  powers  which  were  by  law  giv- 
en to  the  judge  of  the  Kentucky  district"  under  the  Judiciary 
Act  and  the  act  of  the  2d  March,  1793,  being  the  act  in  addi- 
tion .to  the  Judiciary  Act. 

The  tenth  section  of  the  Judiciary  Act  (1  Statutes  at  Large, 
77)  prescribes  the  mode  in  which  appeals  were  to  be  taken 
fiom  the  District  Court  of  Kentucky  to  the  Supreme  Court,  as 
follows :  -3—  '^  And  writs  of  error  and  appeals  shall  lie  from  de- 
cisions therein  to  the  Supreme  Court,  in  the  same  causes  as 
from  a  Circuit  Court  to  the  Su|Hreme  Court,  and  under  the 
same  regvloHonsJ^ 

It  is  clear,  therefore,  that  citations,  in  the  case  of  appeals 
from  the  District  Court  of  Kentucky,  were  subject  to  the  rules 
prescribed  by  the  twenty-second  section  of  the  Judiciary  Act ; 
that  the  rules  applicable  to  Kentucky  were  adopted  for  Mis- 
souri ]  and  that  the  judge  of  the  Superior  Court  of  Florida 
was  to  adjudge  these  land  cases  according  to  the  forms,  rules, 
regulations,  conditions,  restrictions,  and  limitations  prescribed 
to  the  district  judge  and  claimants  in  Missouri.  The  legisla- 
tion of  Congress  on  the  subject  is  plain  and  distinct,  as  it 
seems  to  me,  and  the  local  practice  of  Florida  has  nothing  to 
do  with  the  question,  and  furnishes  no  guide  whatever  to  reg- 
ulate the  {MTOceedings. 

It  therefore  appears  to  me  that  the  case  of  the  United  States 
V.  Hodge,  3  Howard,  534,  is  directly  in«  point. 

2d.  No  appeal  was  taken  in  open  court  at  the  term  ^dien  the 
decree  was  made  rejecting  the  claim,  or  at .  any  other  time. 
The  claim  was  rejected  10th  September,  1838.  On  the  25th 
November  following,  the  solicitor  of  the  appellants  filed  in  the 
clerk's  office  a  notice  of  appeal,  but  no  allowance  thereof  was 
ever  made. 

It  is  insisted  that  a  notice  thus  filed  in  the  clerk's  office,  un- 
accompanied by  any  other  act  of  the  party,  and  without  the 
knowledge  either  of  the  opposing  party  or  of  the  couit,  and 
without  any  approval  by  the  judge  before  whom  the  cause  was 
tried,  cannot  be  regarded  as  an  appeal  effectually  taken.     It 
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carry  up  the  case  for  revision.  It  is  not  denied  that  the  right 
of  appeal,  when  claimed  in  open  court  during  the  term  when 
the  cause  was  tried,  is  an  absolute  right,  and  one  which  the 
court  has  no  power  to  deny ;  but  when  subsequently  claimed 
in  vacation,  it  must  be  approved  or  allowed  by  the  court,  oth- 
erwise it  might  be  resorted  to  for  purposes  merely  wanton,  or 
for  delay,  and  would  operate  as  a  surprise  upon  the  opposite 
party.     Yeaton  v.  Lenox,  7  Peters,  220. 

The  appeal,  under  the  circumstances  of  this  case,  was  not 
prosecuted  in  due  time,  but  must  be  considered  as  having  been 
abandoned  before  the  citation  was  issued.  ^ 

It  is  reasonable  to  conclude,  after  a  delay  of  more  than  five 
years,  that  the  party  had  waived  any  right  which  he  acquired 
by  filing  the  notice  of  appeal  in  the  office  of  the  clerk  of  the 
court.  Whatever  may  be'  the  effect  of  a  notice  thus  filed,  it 
cannot  remain  available  indefinitely.  The  appeal  must  be 
clamed  and  allowed  within  the  time  prescribed  by  law.  The 
mere  filing  of  the  notice  within  the  time  allowed  to  take  the 
appeal  is  insufficient  to  secure  the  right,  unless  the  appeal  be 
perfected  within  a  reasonable  time.  The  delay  of  more  than 
five  years  raises  the  presumption  that  the  right  to  appeal  had 
been  abandoned,  or  waived,  before  the  citation  was  issued,  or 
that  the  notice  was  not  filed  in  good  faith. 

If  the  party  may  assert  the  right  in  this  case,  after  more 
than  five  years  have  elapsed  since  the  notice  was  filed,  when 
would  the  right  to  prosecute  the  appeal  cease  ?  The  practice, 
if  sustained,  would  introduce  great  looseness  into  legal  pro- 
ceedings, and  create  confusion  and  uncertainty  in  the  rights  of 
property  over  which  such  a  notice  of  ^ypeal  was  permitted  to 
hang.  It  is  often  the  main  purpose  of  an  appeal  to  secure  a 
new  trial,  which  it  is  always  desiraUe  to  have  during  the  life- 
time of  the  witnesses- who  testified  in  the  court  below.  If  this 
practice  be  sustained,  a  party  might  purpoiely  defer  his  appeal, 
and  wait  the  events  which  would  deprive*  his  adversary  of  the 
testimony  upon  which  he  had  relied  in  the.  former  trial. 

There  must  be  some  limit  to  the  period  within  which  the 
appeal  may  be  prosecuted.  It  will  be  found,  upon  examina- 
tion, that,  in  the  Florida  cases  heretcrfbre  brought  up  for  revis- 
ion, the  appeal  in  every  instance  was  in  fact  prayed  for  in 
open  court,  ai)d  in  presence  of  the  opposing  party.  In  such 
cases  no  citation  is  necessary,  and  it  was  wholly  immaterial 
whether  the  citation  was  signed  according  to  law,  or  issued  by 
the  clerk.  Moreover,  in  those  cases,  the  opposing  counsel  hav- 
ing entered  their  appearance,  the  defect  was  cured.  It  is  clear, 
to  my  mind,  that  no  aid  can  be  drawn  from  those  precedents 
to  sustain  the  present  proceedings.     It  appears  to  be  well  set- 
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tied,  that  no  citation  is  necessary  when  the  appeal  is  prayed  for 
and  allowed  in  open  court.  The  San  Pedro,  2  Wheat.  142 ; 
Reily  v.  Lamar,  2  Cranch,  349 ;  United  States  v.  Hooe,  3 
Cranch,  79. 

It  was  not  my  intention  to  waive  any  of  the  rights  of  the 
United  States  in  this  case,  and  I  have  so  apprised  the  counsel, 
since  the  printed  argument  of  the  appellants  was  filed.  What 
I  intended  to  say  in  the  argimient,  I  have  now  to  repeat,  and 
it  is,  that  when  the  appeal  is  regidarly  allowed  by  the  presid- 
ing judge  within  the  period  prescribed  by  law,  a  legal  citation 
may  issue  and  be  served  after  that  time,  provided  it  be  at  least 
thirty  days  before  the  return-day  of  the  writ  of  error. 

I  have  also  to  refer  to  Parish  v.  Ellis,  16  Peters,  451. 

Mr.  Yulee^  against  the  motion  to  dismiss. 

The  objections  in  this  case  are  very  technical. 

1.  That  the  citatiod  does  not  conform  to  the  22d  section  of 
the  Judiciary  Act  of  1789,  upon  the  force  of  which  the  case 
of  United  States  v.  Hodge,  3  Howard,  534,  was  decided. 

The  act  cited  has  no  application  to  the  present  case,  because 
it  possessed  no  obligation  upon  the  court  firom  which  the  record 
comes. 

The  appeal  comes  neither  firom  a  District  nor  firom  a  Circuit 
Court  of  the  United  States,  to  which,  alone,  the  22d  section 
applies. 

The  Superior  Court  of  Florida  was  a  legislative,  not  a  con- 
stitutional, court.  It  composed  no  part  of  the  federal  judicature, 
but  was  simply  a  Territorial  court,  for  territorial  purposes.  Its 
powers  were  defined  by  special  enactment  of  Congress,  and 
within  the  scope  of  those  powers  the  Territorial  legislature 
regulated  its  practice. 

No  appeal  was  authorized  from  the  Superior  Court  of  Florida 
to  the  Supreme  Court  of  the  United  States.  From  the  Court 
of  Appeals  of  the  Territory  only  could  appeals  be  made  to  the 
Supreme  Court.  See  the  organization  of  the  judicial  system 
of  Florida,  Act  of  26th  May,  1824,  4  Statutes  at  Large,  45. 

No  general  laws  of  the  United  States  had  force  within  the 
Territorial  limits,  unless  expressly  extended  to  that  Territory 
by  Congress. 

The  laws  of  the  United  States  in  force  in  Florida  will  be 
found  specified  in  3  Statutes  at  Large,  657. 

The  22d  section  of  the  act  cited  was  neve  rconsidered  as  of 
foice  in  Florida,  because  not  applicable  to  our  judicial  system, 
especially  so  far  as  the  Superior  Court  was  concerned. 

llie  process  acts  of  the  United  States  were,  by  some, 
thought  to  extend  there ;  but  this  was  not  a  settled  opinion. 

VOL.   VI.  8 
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The  citation,  however,  in  this  case,  ^^onfonna  to  the  proce» 
act. 

The  process  of  the  Superior  Courts  of  Florida  was  regulated 
by  the  legislature  of  that  Territory.  See  Act  of  1832,  Ditval's 
Compilation  of  the  Laws  of  Florida,  91. 

The  citation  in  this  case  conforms  to  that  prescription,  and 
was  the  same  which  was  used  in  appeals  firor.  the  Superior 
Court  to  the  Court  of  Appeals  (the  highest  tribunal)  in  Florida. 

The  act  of  1828,  conferring  upon  the  Superior  Courts  special 
jurisdiction  of  land  claims,  and  authorizing  appeals,  directs-no 
form  or  style  of  process.  The  court  very  naturally  and  coi^ 
rectly  adopted  the  form  prescribed  by  the  legislature  of  Florida, 
and  by  the  process  act  of  the  United  States,  and  which  was 
used  in  cases  of  appeals  to  the  highest  Territorial  tribunal. 

The  propriety  of  this  course  stands  conceded  by  the  United 
£.ates,  from  which  party  an  objection  comes  now,  at  this  late 
stage,  with  very  ill  grace. 

It  happens  that  the  first  appeal  taken  in  these  Florida  land 
causes  was  by  the  United  States,  and  was  brought  up  upon  a 
citation  issued  at  the  instance  of  the  United  States,  in  the  pre-, 
cise  form  used  in  this.cf  se.  And  that  the  same  form  has  been 
invariably  used  in  all  the  Florida  land  causes,  from  the  com** 
nvencement  to  the  present  time.  A  large  majority  of  these 
appeals  were  at  the  instance  of  the  Unit^  States.  See  the 
Records. 

The  court  would  now  be  required  to  reject  that  which  had 
been  sanctioned  by  its  own  practice,  and  by  the  assent  and 
direct  adoption  of  the  United  States,  throughout  the  course  of 
these  cases,  commencing,  I^  believe,  in  1832.  This  certainly 
would  be  pressing  a  merely  formal  objection  very  far. 

But,  if  I  am  not  mistaken,  the  first  motion  filed  in  this  cause 
did  not  object  to  the  form  of  the  citation.  Not  having  access 
to  the  motion  I  cannot  be  certain  ;  but,  if  I  am  correct  in  my 
impression,  the  objection  to  the  citation,  as  well  as  the  objec- 
tion presented  in  the  aecond  point,  may  be  regarded  as  having 
been  waived.     See  McDonogh  v.   Millaudon,  3  Howard,  693. 

Although  unnecessary  to  this  case,  it  may  be  questioned 
whether  the  process  act  did  not  virtually  repeal  the  form  and 
style  prescribed  in  the  22d  section  of  the  act  of  1789  for  citar 
tions ;  that  is  to  say,  if  a  citation  may  be  regarded  as  being  a 
"  writ "  or  "  process  "  within  the  meaning  of  the  act  of  1792, 
as  I  think  it  may  be. 

2.  The  next  objection  is,  that  the  appeal  was  never  granted 
by  the  court. 

Whether  it  was  or  not  I  am  not  prepared  to  i^j.  and  if  the 
court  consider  the  allowance  of  the  appeal  matif^rial,  I  will  a^k 
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a  certiorari,  presuming  that  all  was  done  in  the  court  below 
which  was  necessary  to  justify  citation,  though  omitted  from 
the  transcript  of  the  record  forwarded  here. 

But  an  allowance  of  the  appeal  by  the  court  was  totally  un- 
necessary. 

The  appeal  was  a  right  of  the  party.  The  court  had  no 
power  to  refuse,  and  being  without  any  judicial  discretion  in 
the  matter,  there  was  neither  occasion  nor  propriety  in  any 
application  to  it  to  grant. 

The  statute  confers  upon  the  party  the  peremptory  right  of 
appeal. 

See  act  of  1828,  sec.  7,  Statutes  at  Large,  vol.  4,  page  285 ; 
and  act  of  1824,  sec.  3,  same  volume  of  laws,  page  63. 

If  a  party  chose  to  appeal,  and  the  court  refused  to  send  up 
the  record,  the  Supreme  Court  would  undoubtedly  have  allow- 
ed a  mandamus  to  coerce  it. 

All  that  is  requisite  in  the  case  of  an  appeal  is  that  enough 
be  done  to  remove  the  record.  Enough  was  done  for  this  pur- 
pose when  the  party  signified  his.  adoption  of  the  right  of  appeal 
allowed  by  the  statute.  The  statute  had  made  the  allowance ; 
an  allowance  by  the  court  was  supererogation. 

That  such  was  the  impression  upon  all  sides  heretofore  will 
be  seen  by  reference  to  the  record  in  the  very  last  Florida  case 
acted  upon  in  this  court,  to  wit,  the  case  6f  Darley's  Heirs, 
decided  at  the  last  term.  It  will  be  seen  in  that  case,  that, 
although  the  appeal  was  taken  in  term  time  and  in  open  court 
by  the  United  States  district  attorney,  no  application  was  made 
to  the  court  for  Ai  allowance  of  the  appeal,  and  no  allowance 
was  granted. 

In  this  case,  the  appeal  was  taken  in  vacation,  and  the  mode 
-pursued  was  the  only  one  practicable. 

In  fact,  the  requirement  of  an  allowance  by  the  court  would 
defeat  the  purpose  of  the  law.  The  party  was  allowed  four 
months ,  to  decide  his  mind  as  to  an  ajqpeal.  The  judge  was 
almost  continually  in  motion  over  a  very  extensive  circuit,  and 
in  attendance  upon  the  Court  of  Appeals  at  Tallahassee.  A 
term  for  trial  of  land  causes  occurred  only  once  in  the  year, 
and  the  effect  of  a  requirement  such  as  proposed  would  have 
been  to  send  a  party  in  chase  of  the  judge  all  over  the  Ter- 
ritory, and  to  abridge  very  materially  the  time  intended  to  be 
allowed  for  considering  his  interest  and  deciding  upon  appeal. 

3.  That  the  appeal  was  not  prosecuted  in  due  time. 

This  objection,  I  understand  from  the  Attomey-Gtoneral,  has 
been  abandoned  by  him.     it  requires,  therefore,  no. reply. 

Bat  to  prevent  any  imimssion  that  the  parties  interested 
were  indifferent'as  to  their  appeal,  I  will  state,  as  the  reason  of 
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the  delay  in  bringing  the  case  up,  that  the  proprietors  of  the 
grant  reside  in  a  foreign  country  (France);  that  about  the 
date  of  thc^  appeal,  the  counsel  and  agent  of  the  claimants, 
stricken  by  the  hand  of  God,  had  become  imbecile  In  mind  and 
incapable  of  business ;  and  that  it  was  not  until  long  afterwards 
the  parties  in  France  became  sufficiently  apfvised  of  his  con- 
dition to  make  other  provision  for  their  interests. 

In  reply  to  the  Attorney-General,  I  hare  further  to  say,  — 

1.  It  is  conceded  that  the  judge  of  the  Superior  Court  was 
required,  as  stated  by  the  Attorney-General,  to  receive  and  ad- 
judicate claims  to  land  according  to  the  rules,  &c.,  prescribed 
to  the  district  judge  of  Missouri ;  but  it  does  not  by  any  means 
result  from  this,  that  in  citing  an  appellee  the  clerk  was  to  use 
any  other  form  of  process  than  one  appropriate  to  the  court. 

2.  No  such  delay  or  injury,  as  suggested  by  the  Attorney- 
General,  could  result  to  the  appellee  from  the  mode  of  taking 
an  appeal  adopted  in  this  case.  The  party  interested  can 
always,  at  the  end  of  four  months  (the  time  allowed  for 
appeal),  ascertain  if  an  appeal  has  been  made ;  and  if  it  has, 
the  30th  rule  of  the  Supreme  Court  will  insure  an  early  docket- 
ing and  disposal.  In  this  case,  the  laches  of  the  United  States 
is  without  excuse ;  while  the  delay  on  the  part  of  the  appellant 
was  the  result,  of  misfortune. 

The  case  in  16  Peters  was  from  the  Court  of  Appeals,  and 
has  no  application. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  Superior  Court  of  East  Florida. 

It  appears  that  on  the  18th  of  April,  1829,  a  petition  was 
filed  by  the  appellants  in  the  Superior  Coiirt,  claiming  title  to 
certain  lands  under  a  Spanish  grant.  The  district  attorney 
answered,  denying  the  validity  of  the  claim,  and  testimony  was 
taken  on  both  sides,  and  the  case  proceeded  to  final  hearing. 
And  on  the  10th  of  September,  1838,  the  court  decreed  thi^ 
the  claim  was  not  valid,  and  that  it  be  rejected. 

No  appeal  was  taken  at  the  time,  but  afterwaidsi  on  the  26th 
of  November,  in  the  same  year,  an  appeal  was  filed  in  the 
clerk's  office  by  the  solicitor  for  the  appellants.  No  citation, 
however,  issued,  nor  was  any  further  step  taken  in  this  appeal 
until  August  9,  1844,  when  a  citation  issued,  signed  by  the 
clerk  of  the  Superior  Court,  which,  on  the  13th  of  the  same 
month  was  served  on  the  district  attorney.  And  under  this 
appeal  and  citation  the  record  was  filed  by  the  appellants  in 
this  court,  on  the  12th  day  of  December,  1844 

A  motion  has  been  made  on  the  part  of  the  United  States  to 
dismiss  this  case,'—  1st,  upon  the  ground  that  the  citatidn  is  not 
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fligned  by  the  judges  and  2d,  that  the  appeal  was  not  taken 
within  the  time  limited  by  law. 

The  i»oceeding8  in  the  Superior  Court  of  Florida  were  had 
under  tte  act  of  Congress  of  May  23, 1828.  It  has  been  urged 
in  the  argument  for  the  appellant,  that  appeals  to  this  court  in 
such  cases  are  not  goremed  by  the  acts  of  1789  and  1803,  and 
miqr  be  brought  up  by  a  citation  signed  by  the  clerk.  And  it 
was  suggested  that  such  has  been  the  usual  mode  of  prosecuting 
appeals  from  the  Superior  Court  of  Florida,  and  sanctioned  by 
the  practice  of  tBis  court. 

With  a  view  of  ascertaining  the  practice  upon  this  subject, 
we  have  caused  the  records  in  former  cases  to  be  examined ; 
but  no  case  has  been  discovered  in  which  the  appeal  was  taken 
in  the  clerk's  office,  and  the  citation  signed  by  me  clerk.  So 
tu  as  the  examination  extended,  all  of  the  cases  were  brought 
here  by  appeals  taken  in  open  court  And  if  there  are  any 
cases  like  the  pr^ent  in  which  this  court  has  treated  the  appeal 
as  valid,  they  must  have  passed  sub  silenUo  and  without  having 
Attracted,  in  this,  respect  j  the.  attention  of  the  court.  It  is  true, 
thatj  in  all  of  the  former  cases  from  the  Superior  Court  of 
Florida,  the  citation  appears  to  have  been  signed  by  the  clerk. 
But  as  they  were  taken  in  open  court,  no  citation  was  neces- 
aary  under  the  acts  of  1789  and  1803.  It  was  so  held  in  the 
case  of  Teaton  v.  Lenox,  7  Peters,  220.  And  these  appeals 
were  therefore  regtOarly  before  the  court,  according  to  the  last- 
mentioned  acts  of  Congress,  — the  citations  signed  by  the  clerk 
being  alt<^ether  unnecessary  and  unimportant.  The  question 
is,  therefore,  now  for  the  first  time  presented,  whether  such  a 
citation  is  sufficient  where  the  appeal  is  enteied  in  the  clerk's 
office,  and  not  taken  in  open  court. 

The  laws  of  Congress  upon  this  subject  are,  unfortunately, 
a  good  deal  complicated.  But  the  view  taken  in  the  argument 
of  the  Attorney-General  ia  undoubtedly  the  correct  one.  The 
sixth  section  cf  the  act  of  1828  provides  that  the  proceedings 
in  the  Superior  Court  of  Florida  shall  be  according  to  the 
fonns,  roles,  regulations,  conditions,  restrictions,  and  limita* 
tions  prescribed*  to  the  district  judge  and  claimants  in  the 
State  of  Missouri  by  the  act  of  May  26,  1824 ;  and  the  sev- 
enth section  provides  that  the  claimant  may  take  an  appeal  as 
directed  in  the  act  aforesaid  to  the  Supreme  Court  within  four 
months  after  the  decision  shall  be  pronounced.  The  District 
Court  of  Missouri,  to  which  the  above-mentioned  act  of  1824 
refers,  was  established  by  the  act  of  March  16,  1822,  and  the 
second  section  of  this  act  provides  that  it  should  in  all  things 
have  and  exercise  the  same  jurisdiction  and  powers  which  were 
by  law  given  to  the  judge  of  the. Kentucky  District  under  the 
8* 
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act  of  March  2,  1793.  And  the  tenth  section  of  the  last-men- 
tioned act  directs  that  writs  of  error  and  appeals  shall  lie  from 
the  decisions  of  the  District  Court  of  Kentucky  to  the  Su- 
preme Court  in  the  same  causes  as  irom  a  Circuit  Court,  and 
under  the  same  regulations^  Thus,  in  order  to  determine  hov 
appeals  must  be  prosecuted  from  the  Superior  Court  of  Florida, 
under  the  act  of  1828,  we  are  in  the  firat  place  referred  to  the 
law  in  relation  to  the  District  Court  in  the  State  of  Missouri, 
and  that  law  refers  us  a^ain  to  the  act  in  relation  to  the  Dis- 
trict Court  of  Kentucky,  and  that  law  in  express  terms  refers 
-us  to  the  laws  regulating  appeals  from  a  Circuit  Court  of  the 
United  States,  —  that  is  to  say,  to  the  acts  of  1789  and  1803. 
Appeals  from  the  Superior  Court  of  the  Territory  of  Florida, 
therefore,  are  governed  by  these  acts ;  and  consequently  the 
case  of  The  United  States  v.  Hodge,  3  Howard,  534,  is  deci- 
sive against  the  present  appeal.  When  the  appeal  is  not  made 
in  open  court,  lend  at  the  term  at  which  the  final  decree  is 
passed,  a  6itatioh  is  necessary ;  The  San  Pedro,  2  Wheat.  142 ; 
and  where  necessary,  the  law  requires  it  to  be  signed  by  the 
judge  ;  and  we  have  no  power  to  receive  an  appeal  in  any  oth^ 
er  mode  than  that  provided  by  law. 

But  if  the  citation  had  been  propwly  signed,  it  is  too  late. 
By  the  act  of  1^^,  the  claimant  must  app^  within  four 
months ;  and  the  act  of  1803  subjects  appeals  to  the  rules  and 
regulations  prescribed^  by  law  in  cases  of  writs  of  enor.  New 
the  writ  of  error4s  always  returnable  to  the  term  of  the  appellate 
court  next  following  the  date  of  the  writ ;  and  the  citation  re- 
quired by  the  act  of  1789  (which  is  a  sununons  to  the  opposite 
party  to  appear)  must  be  returnable  to  the  same  term,  and  un- 
less the  writ  and  citation  are  both  served  before  the  temi,  the 
case  is  not  removed  to^  the  appellate  court,  and  the  writ,  if  re- 
turned afterwards,  will  be  quashed.  Lloyd  «.  Alexander,  1 
Cranch,  366;  Bailiff  v.  Tipping,  2  Cranch,  406;  Wood  v. 
Lide,  4  Cranch,  180 ;  Pickett's  heirs  v.  Legerwood,  7  Peters, 
144 ;  and  Teaton  v.  Lenox  and  others,  8  Peters,  123.  It  fol- 
lows that,  where  a  citation  is  required  in  a  case  of  appeal,  it 
must,  as  in  the  writ  of  error,  be  issued  and  served  on  the  oppo- 
site party  before  the  term,  of  the  appellate  court  next  after  the 
appeal  is  entered.  Teatc^n  v.  Lenox,  7  Peters,  220.  The  entry 
of  the  appeal  in  the  clerk's  office  is  analogous  to  the  issuing  a 
writ  of  error ;  it  is  returnable  to. the  next  term  of  the  appellate 
court ;  and  a  citation  to  the  opposite  party  to  appear  is  necessary. 
Here  the  entry  of  appeal  was  niade  in  the  clerk's  office  within 
four  months  from  the  date  of  t^e  decree,  and  therefore  within 
the  time  limited  -by  law.  The  citation  might,  upon  such  an 
entry,  have  been  issued  after  the.^xpiration  of  the  four  months. 
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Bat  it  must  be  iwued  and  served  before  the  tenn  of  this  court 
next  succeeding  the  entry  of  the  appeal.  And  unless  this  is 
done,  the  case  is  not  brought  before  this  court.  There  was  no 
such  citation  in  the  present  case,  and  the  entry  in  the  clerk's 
office,  standing  by  itself,  was  not  a  removal  of  the  case  by  ap- 
peal, according  to  the  act  of  Congress.  There  was,  therefore, 
no  appeal  within  the  time  limited  by  law. 

The  construction  of  the  act  of  1828  contended  for  by  the 
appellant  would  defeat  its  eyident  policy  and  intention.  It  was 
the  object  olT  the  law  to  obtain  a  speedy  settlement  in  the  ju- 
dicial tribunals  of  claims  made  under  Spanish  titles,  many,  of 
which  were  disputed  by  the  United  States,  as  unfounded  or 
fiaudnlent  This  is  manifest  from  the  whole  scope  of  the  law ; 
and  provisions  are  introduced  for  the  purpose  of  compelling  the 
claiinants  to  prosecute  their  claims  to  final  judgment  without 
any  unnecessary  delay.  And  it  wai  to  accomplish  this  ob- 
ject, that,  instead  of  limiting  the  time  for  appealing  to  the  Su- 
preme Court  to  fire  years,  as  in  the  act  of  1803^  it  is  reduced 
to  fouif  months.  But  if  this  appeal  can  be  maintained,  there  is 
BO  limitation  in  cases  of  this  kind  For  here,  after  filing  his 
ap{)eal  in  the  clerk's  office,  it  has  been  suffered  to  remain  there 
for  nearly  six  years,  without  any  citation  to  notify  the  district 
attorney  that  an  appeal  had  been  prayed,  or  taking  any  step 
to  prosecute  it.  Tliis  entry  without  a  citation  was  a  mere 
nullity. 

Upon  both  of  the  grounds,  therefore,  above  stated,  the  ap- 
peal must  be  dismissed 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Superior  Court  of  the  District  of  East  Florida, 
and  it  aji^piBaring  to  the  court  here  that  this  appeal  is  barred  by 
the  lapse  of  time,  and  that  the  citation  is  not  signed  as  direct- 
ed by  the  act  of  Congress,  it  is  therefore  now  here  considered 
and  decreed  by  this  court,  that  this  cause  be  and  the  same  is 
hereby  dismissed,  and  that  this  cause  be  and  the  same  is  hereby 
remanded  to  the  scdd  Superior  Court,  to  be  proceeded  in  ac- 
cording to  law  and  justice. 
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William  C.  Bbashsab,  Flauxtift  in  srrob,  v.  Joiur  T.  Mason, 
Secsetabt  op  tbb  Natt,  Dsfsndant. 

Under  the  joint  rMolutioni  of  Congress,  proTiding  for  the  annezatioB  of  Texas  to 
the  United  States,  the  offioen  of  the  navy  of  Texss  did  notpass  into  the  naTal 
serrice  of  the  United  States.  The  transfer  of  the  navy  of  Texas  related  exdn- 
sivelj  to  the  ships  of  war  and  their  armameDis. 

A  mandan^na  against  the  Secretary  of  the  Na^y  will  not  lie  at  the  instance  of  an  ol^ 
ficer  to  enforce  the  payment  of  his  pay. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  hold* 
en  in  and  for  the  county  of  Washington. 

It  was  an  apfdication  to  the  Circuit  Court  for  a  mandamus, 
under  circumstances  which  are  thus  stated  by  that  court  in  its 
opinion. 

William  C.  Brashear  petitioned  the  court  for  a  rule  on  John 
Y*.  Mason,  Secretary  of  the  Navy  of,  the  United  States,  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  him,  as 
Secretary  of  the  Department  of  the  Nayy,  to  cause  payment  to 
the  petitioner  of  his  just  dues  as  an  officer  in  the  navy  for 
the  time  past  since  the  annexation  of  Texas  to  the  United 
States. 

The  petitidner  states,  that,  in  pursuance  of  the  constitution 
and  laws  of  the  republic  of  Texas,  he  was,  on  the  23d  of 
June,  1845,  by  the  then  president  of  the  said  republic,  coqh 
missioned  as  a  commander  in  the  navy  of  .the  republic,  and 
forthwith  entered  into  service  under  orders  firom  the  depart* 
ment  of  war  in  Texasj-and  continued  in  that  service  from  the 
23d  of  September,  1844,  thenceforth,  and  was  so  in  service 
when  the  joint  resolution  of  the  Congress  of  the  United  States 
passed  for  annexing  Texas  to  the  United  States  was  approved, 
and  when  the  said  State  of  Texas  was  admitted  into  the  Un« 
ion  and  Confederacy  of  the  United  States  of  America,  and  was 
actually  in  service  and  a  commander  in  the  navy  of  Texais 
when  the  ship  Austin,  brigs  Wharton  andArchw,  and  schoon* 
er  San  Bernard,  anned  vessels  of  war  of  and  belonging  to 
the  Texan  navy,  were  delivered  over  to  the  United  States,  un* 
der  the  terms  and  articles  of  compact  and  agreement  between 
the  United  States  of  America  and  the  republic  of  Texas  ;  and 
as  such  he  is  advised  that  he  is  in  good  faith,  and  in  accord- 
ance with  the  said  articles  of  agreement,  compact,  and  treaty 
of  annexation,  an  officer  in  the  navy,  and  entitled  to  his  pay 
and  emoluments  from  the  United  States, 

The  petitioner  further  states,  that  he  never  has  resigned  his 
commission,  nor  been  cashiered,  nor  dismissed ;  that  he  has 
regularly  reported  himself  for  duty  under  the  said  commission 
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to  the  Secretary  of  the  Navy  of  the  United  States,  and  has  de- 
manded his  pay  as  an  officer,  but  the  Secretary  of  the  Navy  of 
the  United  States  has  hitherto  refused,  and  yet  refuses,  to  pay 
him,  or  to  recognize  him  as  an  officer  of  the  navy.  He  states 
further j  that  he  is  informed  and  advised  by  counsel  learned  in 
the  law,  that  for  his  pay  and.  emoluments  as  an  officer  of  the 
navy  of  Texas,  transferred  to  the  United  States  by  the  terms 
of  the  annexation  aforesaid,  he  is  entitled  to  have  and  receive, 
up  to  the  Ist  of  October,  1847,  the  sum  of  ^2,100 ;  whereof 
he  has  received  from  the  treasury  of  the  United  States  no  more 
than  the  sum  of  $  689.20,  which  was  paid  him  by  order  of  the 
Secretary  of  the  Navy  of  the  19th  of  March,  1847.  And  he 
is  also  advised,  that  he  is  entitled  to  his  continuing  pay  and 
rank  as  an  officer  in  the  navy  of  the  United  States,  by  virtue 
of  the  said  agreement,  compact,  treaty,  and  transfer  before  men- 
tioned. 

Notwithstanding  all  which,  the  Secretary  of  the  Navy  of  the 
United  States  refuses  t6  order  payment  to  him  for  the  time 
past  since  the  said  axmexation  and  transfer,  or  to  recognize  him 
as  an  officer  in  the  navy  of  the  United  States. 

That  part  of  the  second  section  of  the  joint  resolution  of 
the  1st  March,  1845,  for  annexing  Texas  to  the  United  StateS| 
which  is  applicable  to  this  case,  is  in  the  following  words :  — 

^'  Said  State,  when  admitted  into  the  Union,  after  ceding  to 
the  United  States'  all  public  edifices,  fortifications,  barrackSi 
ports  and  harbours,  navy  and  navy-yards,  docks,  magazineS| 
arms,  armaments,  and  all  other  jvoperty  and  means  pertaining 
to  the  public  defence,  belonging  to  said  republic  of  Texas, 
shall  retain  all  the  public  funds,  debts,  taxes,  and  dues  of  every 
kind,  which  may  belong  to,  or  may  be  due  and  owing,  said  re- 
public ;  and  shall  also  retain  all  the  vacant  and  unappropriated 
lands  lying  within  its  limits,  to  be  applied  to  the  payment  of 
the  debts  and  liabilities  of  the  •said  republic  of  Texas ;  and  the 
residue  of  said  lands,  after  discharging  the. said  debts  and  liabil- 
ities, to  be  disposed  of  as  the  said  State  may  direct ;  but  in  no 
event  are  said  debts  and  liabilities  to  become  a  charge  upon  the 
government  of  the  United  States." 

>The  Circuit  Court  overruled  the  motion  for  a  mandamus, 
and  rejected  the  prayer  of  the  petition,  to  which  judgnient 
Brashear  excepted,  and  upon  this  exception  the  case  came  up 
to  this  court 

It  was  argued  by  Mr,  Bibb  and  Mr.  Jones^  for  the  plaintiff 
in  error,  and  by  Mr.-  CKfferd  (Attorney-General),  for  the  Sec- 
retary of  the  Navy. 

A  portion  of  the  argument  on  behalf  of  the  plaintiff  in  er- 
ror was  as  follows. 
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Whether  the  applicant  has  a  right  to  the  money  which  he 
demands  by  his  petition  and  motion  depends  upon  the  proper 
meaning  and  effect  of  that  part  of  the  convention  for  annexar 
lion  ai^d  union  which  relates  to  the  cession  by  Texas  of  her 
"  navy,"  and  the  acceptance  th^eof  by  the  United  States. 

The  proposition  flowed  from  the  United  States  to  Texas. 
Texas  accepted,  and  made  the  cession  and  delivery,  in  compli- 
ance with  her  sense  of  the  proposition ;  and  the  United  States 
accepted. 

The  first  question  is,  What  is  the  sense  in  which  this  condi- 
tion was  presented  by  the  United  States,  and  the  sense  in  which 
Texas  accepted  ? 

This  may  be  solved  by  considering,  first,  the  meaning  of  the 
word  ^'  navy,"  as  established  by  general  use  ;  second,  by  the 
circumstances  of  the  parties  proposing  i  nd  accepting  ;  third,  by 
the  conduct  of  the  parties  in  acting  ui^der  the  convention  im- 
mediately after  it  was  ratified. 

1.  As  to  the  meaning  established  by  use,  "  navy  "  is  a  mixed 
mode  of  speech,  a  complex  idea,  including  the  insensible,  inert 
matter  whereof  the  vessels  of  war  are  composed ;  also  ttie  ar- 
maments and  equipments ;  and  also  the  active,  living  bodies 
and  minds  necessary  to  give  mobility,  direction,  utility,  and  ef- 
ficiency to  the  vis  inertia  of  the  vessels  and  armaments. 

Inanimate  matter  cannot  think,  [dan,  |Nrotect,  drive  off,  pur- 
sue, blockade,  and  give  safe. convoy.  Ofilcers  and  sailors  ate 
indispensably  necessary  to  make  a  navy. 

The  idea  of  a  navy  composed  solely  of  vessels  and  guns, 
without  officers  and  seamen,  is  as  absurd  as  the  idea  of  an  army 
composed  solely  of  muskets,  swords,  pistols,  and  big  guns, 
without  officers  and  soldiers  to  wield  them. 

The  law  of  the  United  States  entitled  <<  An  act  for  the  bet- 
ter government  of  the  navy  of  the  United  States "  (2  Stat- 
utes at  Large,  45),  contains  forty-two  articles  to  nile  and 
govern  the  officers  and  privates  in  the  navy  of  the  United 
States,  which  is  an  authoritative  definition,  not  to  be  gain- 
said, that  officers  and  privates  are  component  parts  of  a  navy. 
The  law  of  the  navy  is  to  govern  the  officers  and  the  privates 
who  compose  the  navy,  hot  to  govern  ships  and  guns,  that  can- 
not offend  nor  commit  crimes,  nor  be  the  subjects  of  accusation 
before  naval  court»-martiaL 

2.  As  to  the  circumstances  of  the  parties  proposing  the  ce8-> 
csion  and  making  the  cession  of  the  navy  and  navy-yards, 
dock^,  ports,  and  harbours,  the  United  States,  by  their  Consti- 
tution, had  power  "  to  provide  and  maintain  a  navy  " ;  their 
situation,  interests,  and  duties  imperiously  demanded  the  exe- 
cution of  that  power.    The  State  of  Texas,  if  admitted  into 


JANUART  TERM,  1848. 


Braih«ar  9.  Mason. 


the  Union^  could  no  longer  keep  ships  of  war  in  time  of  peaee 
without  the  consent  of  Congress ;  and  yet  a  naTy  would  be 
essential  to  guard  and  protect  the  coasts  aud  harbours  of  Tex- 
as after  the  union,  as  it  had.  been  before  the  proposed  condi- 
tions and  guarantees  for  the  union.  The  people  and  govern^ 
ment  of  Texas  could  not,  did  not,  unden^tand  the  proposal  to 
cede  the  navy  to  the  United  States  as  intended  to  destroy  il^ 
any  more  than  that  the  proposal  to  cede  the  ports  aad  harbours 
was  intended  by  the  United  States  for  the  purpose  of  obstruct- 
ing or  rendering  them  useless.  The  natural  sense  in  which 
they  were  presented/  understood,  and  accepted  was,  that  the 
navy,  ports,  and  harbours  were  to  be  maintained,  preservedf  and 
used  for  their  several  and  Appropriate  purposes. 

But  the  circumstances  under  which  the  people  and  govern- 
ment of  Texas  were,  in  relation  to  their  nayy,  so  well  knoix^ 
to  public  history  and  to  fame,  forbid  the  idea  that  the  United 
States  intended  the  proposal,  or  that  Texas  would  have  acced- 
ed to  it,  as  containing  a  violation  of  the  oUigatiotis  due  to  the 
officers  of  the  navy,  who  had  so  repeatedly,  so  gallantly,  so 
gloriously,  and  so  usefully  fought  the  enemies  of  Texas,  beat 
off  the  foes  who  came  to  invaoe,  pmsaed  diem  into  their  own 
ports  and  harbours,  there  blockaded  them^  and  levied  contribu- 
tions to  assist  the  means  of  Texas  in  their  war  of  independ- 
ence. The  many  naval  battles  lietween  die  vessels  oiT  war  of 
Texas  and  those  bf  Mexico,  in  the  year  1836,  and  after,  in 
which  the  navy  of  Texas  ffnight  against  the  very  superior 
force  of  the  Mexicans,  always  sustaining  the  honor  of  the  flag, 
and  adding  new  brilliancy  to  the  lone  star,  were  just  foundar 
tions  of  national  pride,  m  well  as  of  national  gratitude  towuds 
the  QA^^*  '^^  belief,  that,  by  the  proposal  lor  ceding  the  na- 
ry of  Texas  to-the  United  Sti^es,^^the  cmGtn  would  luive  been 
deprived  of  their  commissions  and  pay  in  the  navy  so  trana- 
fened,  turned  adrift  to  seek  a  procarioos  subsistence  in  some 
other  callinff,  for  which  their  long  and  gallant  services  in 
the  navy  of  Texas  had  mifitted  them,  would  of  itself  have 
been  cause  for  rejecting  the  proposal  on  the  part  of  Texas. 
Such  fell  ingratitude  would  have  tarnished  the  escutcheon  of 
Texas.  The  words  of  the  proposal,  the  circumstances  of  the 
parties  to  the  convention,  the  end  proposed,  left  no  ground  for 
suspicion,  that  such  an  act  of  injustice  and .  ingratitude  to  the 
officen  of  the  navy  was  concealed  in  the  proposal  made  by  the 
United  States. 

3.  The  conduct  of  the  parties  in  actingjonder  the  conven- 
tion immediately  after  it  was  ratified.  — ^The  government  of 
Texas  issued  an  order  to  the  commander  of  the  navy  for  deliv- 
ery to  the  United  States ;  the  United  States  received  the  navy 
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officers,  privates,  and  vessels,  and  kept  them  in  service  and  pay 
for  the  time  shown  in  the  petition  and  the  docmnents.  Texas 
had  no  standing  army,  nor  officers  of  a  regular  army  upon  per- 
manent establishment.  She  had  some  companies  of  rangers 
enlisted  as  volimteers  for  the  limited  period  of  three  months, 
not  expired  when  Texas  was  admitted  into  the  Union.  These 
rangers,  with  the  noted  gallant  Major  Jack  Hays  at  their  head, 
were  turned  over  to  the  command  of  General  Taylor,  served 
out  the  time  for  which  they  had  been  enrolled,  and  performed 
under  his  command  eminent  services  well  known  to  fame. 

Such  were  the  actings  and  doings  by  the  parties  to  this  con- 
vention, when  the  mutual  sense  of  its  meaning  was  fresh  in 
memory,  and  the  faith  of  the  treaty  prevailed. 

The  word  "  navy,"  as  used  in  the  Constitution  of  the  Unit- 
ed States,  has  never  been  siipposed  by  any  one  to  mean  ships 
only.  By  established  usage,  and  by  various  acts  of  Congress, 
"  navy  "  comprehends  both  ships  and  men. 

There  is  nothing  in  the  convention  itself,  nor  in  the  circum- 
slknces  attending  die  parties,  nor  in  the  end  proposed,  which 
requires  thai  the  terms  of  the  convention  should  be  understood 
in  a  confined,  restrictive  sense*  On  the  contrary,  all  the  cir- 
cumstances unite  in  requiring  the  exjnressions  to  be  taken  in 
the  most  extensive  sense.  For  surely  the  authors  of  the  propo- 
sal, and  the  party  accepting  it,  did  use  the  word  ''  navy  "  in  its 
extensive  sense,  because  it  was  applied  to  the  existing  navy  of 
Texas,  known  to  be  armed,  officered,  and  manned  ;  known  to 
have  gloriously  fought  the  battles  of  Texas,  and  kept  in  check 
the  naval  power  of  Mexico,  which  nation  had  not  then  ac- 
knowledged the  indepehdence  of  Texas,  but  kept  up  the  threat 
to  subdue  the  spirit  of  the  revolted  province  and  subject  it  to 
the  Mexican  power. 

The  counsel  for  the  plaintiff  in  error  then  proceeded  to  show, 
from  several  other  considerations,  that  the  word  "  navy  "  must 
be  construed  to  include  officers  and  men. 

Afr.  Clifford  (Attorney-General),  amira^ 

There  are  several  views  of  this  question,  either  of  which,  as 
it  seems  to  me,  is  conclusive  against  him.  He  daims  pay  as 
an  officer  of  the  United  States  navy. 

It  is  contended  that  the  joint  resolution  of  March,  1845, 
makes  him  such  officer.  The  construction  contended  for  by 
the  petitioner  is  foimded  entirely  on  the  meaning  which  he 
puts  upon  the  word  *'  nary,"  which  in  my  judgment  is  entire- 
ly erroneous,  and  cannot  be  sustained.  The  resolution  con- 
tained the  terms  of  a  compact  between  two  sovereign  and  in- 
dependent States,  and  by  its  seoond  condition  clearly  contem- 
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plated  nothing  more  than  an  agreement  as  to  the  public  property, 
means,  resonrees,  and  liabilities  of  Texas.  It  was  the  public 
propertjfy  and  that  alone,  which  was  embraced  in  that  provis- 
ion. Texas  was  to  retain  certain  public  property,  and  meet  her 
own  liabilities ;  all  the  residue  of  her  means  ot  public  or  na- 
tional defence  was  to  be  "  ceded  ^^  to  the  United  States, — a 
term  of  grant  evidently  applicable  to  property  and  not  to  j?er- 
eons.  No  ingenuity  can  chatige  the  obvious  meaning  and 
sense  of  a  law  so  plainly  written. 

The  condition,  it  will  be  observed,  is  confined  to  acts  to  be 
done  by  Texas,  and  not  to  duties  to  be  assumed  by  the  United 
States.  Texas  binds  herself,  by  acceding  to  the  terms  of  the 
resolution,  to  cede  her  navy  and  other  public  property.  The 
petitioner  held  a  commission  under  Texas,  and  had  taken  the 
oath  of  allegiance  to  her.  This  did  not  establish  any  such 
relation  between  the  officer  and  the  government  as  author- 
ized the  government  to  transfer  him  to  the  United  States, 
into  officisd  responsibilities  to  which  he  had  not  assented,  and 
to  which  his  commission  did  not  bind  him.  Still  less,  can  the 
Uhited  States  be  held  to  have  taken  him  into  their  service  by 
that  condition,  which  imposed  on  them  no  duties.  The  con- 
struction contended  for  would  be  placing  the  United  States  in 
die  attitude  of  proposing  impossible  conditions  to  the  govern- 
ment of  Texas,  for  how  could  Texas  cede  the  services  of  her 
citizens  P"" 

By  a  proviso  in«  the  naval  appropriation  act  of  4th  August, 
1S42  (6  Statutes  at  Large,  500),  it  is  decilared,  <<  That,  until 
otherwise  ordered  by  Congress,  the  'officers  of  the  navy  shall 
not  be  increased  beyond  the  number  in  the  respective  grades 
that  were  in  the  service  on  the'  Ist  day  of  January,  1842." 
The  construction  contended  for  is  inconsistent  with  this  pro- 
vision of  law,  and  no  implication  arising  under  the  resolution 
of  March,  1845,  can  be  held  as  repealing  it.  This  test  as  to 
the  intention  of  Congress  is  conclusive. 

But,  further,  the  construction  contended  &T  is  wholly  incon- 
sistent with  the  power  of  appointment,  which,  by  the  Consti- 
tution, is  vested  in  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  It  is  unnecessary  to  consider  any  of 
the  qualifications  annexed  to  that  provision  of  the  Constitu- 
tion, as  it  is  very  certain  they  can  have  no  application  to  the 
present  case.  It  will  not  be  disputed,  that  officers  in  the  navy 
of  the  United  States,  under  existing  laws,  must  be  appointed 
and  commissioned  by  the  President. 

Congress  has  no  power,  either  by  treaty  or  by  act  of  ordi- 
nary legislation,  to  abrogate  this  constitutional  provision.  It  is 
presumed  no  authority  can  be  foimd  for  the  pretension,,  that 
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Congiess  can  supersede  the  necessity  of  an  appointment  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate, 
in  order  to  constitute  an  officer  in  the  navy  of  the  United 
States ;  and  certainly  no  person  can  be  entitled  to  pay  as  such, 
without  a  commiisdion  from  the  President,  imder  the  existing 
laws.  Such  a  proposition,  so  subversive  of  the  Constitution, 
cannot  be  seriously  entertained. 

What  was  the  remedy  sought  by  the  petitioner?  It  was, 
that  the  Circuit  Court  should  issue  a  writ  of  mandamus,  direct- 
ing the  Secretary  of  the  Navy  to  pay  a  sum  of  money  to  the 
petitioner,  which  he  alleges  is  due  to  him  as  an  officer  of  the 
United.  States  navy.  At  all  times  this  remedy  is  used  by  the 
court  with  e^^treme  caution,  and  never  in  a  doubtful  case ,-  and 
only  to  compel  the  performance  of  a  mere  ministerial  act,  or 
to  do  some  specific  thing  enjoined  by  law,  in  which  the  party 
h^  no  discretion.  Surely  this  is  not  a  case  in  which  this 
power  of  the  court  should  be  exercised. 

The  petitioner  has  mistaken  his  remedy.  Congress  appro- 
priates money  for  the  pay  of  officers  and  men  of  the  United 
States  navy ;  and  the.  right  of  an  officer  to  pay  attaches  as  a 
necessary  consequence  to  the  rank  cpnferred  by  his  commis- 
sion.    Has  he  established  his  rank  ?    Certainly  not. 

But  even  if  he  has  established  his  rank,  the  Secretary  of  the 
Navy  can  neither  pay  him  lior  withhold  his  pay ;  that  is  a  ques- 
tion for  the  accounting  officers  of  the  treasury,  over  whom, 
in  this  respect,  the  navy  department  can  assume  na  control. 
The  sum  stated  by  the  petitioner  as  received  by  order  of  the 
Secretary  of  the  Navy  was  paid  out  of  the  contingent  fund 
of  the  department  for  services  rendered  by  the  petitioner, 
which  might  have  been,  performed  by  any  citizen  holding  no 
commission  in  the  navy.  That  fund  is  not  chargeable  with 
the  pay  of  officers  and  men,  as  is  too.  well  known  to  require 
any  reference  to  the  law.  The  appropriation  for  pay  launder 
the  general  superintendence  of  the  Secretary  of  the  Treasury, 
and  no  accoimt  for  such  pay  can  be  allowed  until  it  shall  have 
been  passed  by  the  accounting  officers  in  the  last-named  de- 
partment. The  sum  paid  to  the  petitioner  was  for  aervioei 
renAsred  in  taking  charge  of  the  property  of  the  United  States, 
and  not  as  being  due  him  as  an  officer.  The  petitioner's  ac- 
count as  presented  show^  this.  The  Secretary  of  the  Navy 
expressly  refused  to  recognize  the  petitioner  as  an  officer  of  the 
navy  of  the  United  States.     See  Secretary's  letter. 

The  reasons  assigned  by  the  Circuit  Couft  for  refusing  the 
rule  are  so  entirely  satisfactory  and  conclusive,  in  the  view 
which  I  take  of  the  question,  that  I  deem  it  wholly  unneces- 
sary to  pursue  the  argument,  and  have  oiUy  to  append  a  copy 
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of  that  opinion  for  the  consideration  of  the  court,  and  to  ask 
tfieir  attention  to  the  fact,  vhich  appears  by  the  record,  that 
nrashear's  commission  in  the  Texas  nary  bears  date  m6«0> 
queni  to  the  passage  of  the  joint  resolation  of  Congress. 

Mr.  Justice  NELSON  deliTcred  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  held  in  and  for 
the  District  of  Columbia. 

The  plaintiff  tnade  application  to  the  court  belo v  for  a  man- 
damus against  the  defendant,  to  compel  die  payment  of  $2100 
arrearages  of  pay  due  him  from  the  government  as  a  com- 
mander in  the  nary  of  the  United  States,  which  qqpUeation 
was  founded  on  the  following  state  of  facts. 

The  plaintiff  was  appointed  a  commander  in  the  nary  of  the 
republic  of  Texas  on  the  23d  of  September,  1844,  and  con- 
tinued in  its  senrice  down  to  the  annexation  of  the  republic 
to  the  United  States,  in  pursuance  of  the  joint  resolutions 
of  Congress,  March  1,  1845,  and'  until  Texas  was  admitted 
into  the  Union  as  one  of  the  States  of  the  confederacy,  and 
was  in  the  actual  senrice  of  that  republic  at  the  time  when  its 
navy,  consisting  of  four  vessels  of  war,  was  deUvered  over  to 
the  authorities  of  the  United  States,  acc<»ding  to  the  terms  of 
annexation. 

The  plaintiff  insists,  that,  according  to  the  terms  and  condi- 
tions of  the  compact  between  the  two  countries,  on  the  trans- 
fer of  the  navy  of  Texas  to  the  United  States,  and  their  accept- 
ance of  the  same,  he  became  an  officer  of  the  United  States 
navy,  and  entitled  to  his  pay  and  emoluments  as  such. 

He  further  states,  that  he  had  reported  himself  to  the  Secre- 
tary of  the  Navy  for  duty,  and  haa  demanded  his  pay  of  die 
same ;  but  that  the  Secretary  had  refused  to  recognize  him  as 
an  officer  of  the  navy,  or  to  make  any  payment  to  him  as  such. 

The  court  below  refused  the  mandamus,  and  dismissed  the 
apidication. 

The  case  is  now  before  us  for  review. 

It  is  not  pretended  that  there  has  been  any  stipulation,  eidier 
by  act  of  Congress  or  by  treaty  between  this  government  and 
Texas,  by  which  the  officers  of  her  navy  were  to  become  in- 
corporated into  the  navy  of  the  United  States,  as  a  consequence 
of  the  annexation ;  but  it  is  supposed  to  result  from  a  proper 
construction  and  understanding  of  one  of  the  8t4>ulations  con- 
tained in  the  second  joint  resolution  of  March  1,  1846.  The 
part  material  is  as  follows :  — 

<^  Said  State  (Texas),  when  admitted  into  the  Union,  after 
ceding  to  the  United  States  all  public  edifices,  fortifications, 
barracks,  pcnrts  and  harbours,  navy  and  navy-yards,  docks,  mag- 
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azines,  anas,  armaments,  and  all  other  property  and  means  per- 
tainii^  to  the  public  defence  belonging  to  Texas,  shall  retain 
all  the  public  funds/'  &c.     (6  Statutes  at  Lai^e,  p.  797:) 

The  argimient  is,  that  the  term  ''navy  "  properly  includes, 
not  only  the  vessels  of  war,  their  armaments  and  equipments, 
but  also  the  usual  complement  of  officers  and  crew  on  board 
the  respective  vessels ;  and  that  it  is  in  this  sense  the  term  is 
used,  and  should  be  understood,  in  the  joint  resolutions. 

We  think  not,  but,  on  the  contrary,  are  of  opinion  that  it 
relates  exclusively  to  the  ships  of  war  and  their  armaments 
belonging  to  the  naval  establishment  of  .Texas,  which,  accord- 
ing to  the  compact,  were  to  become  the  property  of  the  United 
States. 

The  two  governments  were  not  negotiating  about  persons 
holding  public  employments  in  Texas,  or  in  respect  to  any 
place  or  provision  for  that  class,  on  the  breaking  up  of  the  old 
government  and  its  reconstructi6n  for  admission  into  the  Union, 
but  in  respect  to  her  public  property,  which  she  was,  generally, 
disabled  from  holding,  under  the  Constitution  of  the  United 
States,  after  her  admission,  as  it  fell  under  the  jurisdiction  and 
direction  of  the  federal  government 

The  resolution  provides  for  ceding  to  the  United  States  all 
public  edifices,  fortifications,  barracks,  ports  and  harbours,  navy 
and  navy-yards,  docks,  magazines,  &;c.,  and  all  other  property 
and  means  pertaining  to  the  public  defence. 

The  phraseology  is  appropriate  for  the  purpose  of  conveying 
the  property  of  ti^e  one  government  to  the  other,  but  exceed- 
ingly inapt  and  unfortunate  if  intended  to  embrace  persons  or 
public  officers,  as  contended  for  hy  the  plaintiff. 

The  argument  in  favor  of  including  the  officers  of  the  navy 
of  Texas  in  the  transfer  of  the  ships  might  be  urged  with 
equal  force  by  the  officers  and  hands  in  charge  of  the  navy- 
yard,  or  of  those  at  the  time  in  charge  of  the  fortifications ; 
for  the  term  "  navy,"  in  the  connection  in  which  it  is  used,  no 
.more  includes,  ex  vi  termini j  the  officers  and  crew  on. board, 
than  the  term  ''  navy  yard  "  includes  the  officers  and  hands  in 
ch^ge  of  that  part  of  the  public  property,  or  the  term  ''  forti- 
fications "  includes  the  officers  and  soldiers  of  the  republic  en- 
gaged in  manning  them. 

The  construction  contended  for  we  think  altogether  inad- 
missible, and  properly  rejected  by  the  court  below. 

We  are  also  of  opinion,  that  if  the  plaintiff  had  made  out  a 
title  to  his  pay  as  an  officer  of  the  United  States  navy,  a  mandft- 
mus  would  not  lie  in  the  court  below  to  enforce  the  payment. 

The  Constituiion  provides,  that  no  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  appropriations  made 
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by  law.  (Art.  I.  ^  9.)  And  it  is  declared  by  act  of  Congress 
(3  Statutes  at  Lai^e,  p.  689,  ^3),  that  all  moneys  appropriated 
for  the  use  of  the  war  and  navy  departments  shall  be  drawn 
from  the  treasury  by  warrants  of  the  Secretary  of  the  Treasu- 
ry, upon  the  requisitions  of  the  Secretaries  of  these  depart- 
ments, countersigned  by  the  second  comptroller. 

And,  by  the  act  of  1817  (3  Statutes  at  Large,  p.  367,  ^^  8,  9), 
it  is  made  the  duty  of  the  comptrollers  to  countersign  the  war- 
rants only  in  cases  when  they  shall  be  warranted  by  law.  And 
all  warrants  drawn  by  the  Secretary  of  the  Treasury  upon  the 
treasurer  shall  specify  the  particular  appropriations  to  which 
the  same  shall  be  charged }  and  the  moneys  paid  by  virtue  of 
such  warrants  shall,  in  conformity  therewith,  be  charged  to 
such  appropriations  in  the  books  kept  by  the  comptrollers ;  and 
the  sums  appropriated  for  each  branch  of  expenditure  in  the 
sereral  departments  shall  be  solely  applied  to  the  object  for 
which  they  are  respectively  appropriated,  and.no  others.  (2 
Statutes  at  Large,  p.  535,  ^1.) 

Formerly,  the  moneys  appropriated  for  the  war  and  nary  de- 
partments were  placed  in  the  treasury  to  the  credit  of  the 
respective  secretaries.  That  practice  has  been  changed,  and 
all  the  moneys  in  the  treasury  are  in  to  the  credit  or  in  the  cus- 
tody of  the  treasurers,  and.can  be  drawn  out,  as  we  have  seen, 
only  on  the  warrant  of  the  Secretary  of  the  Treasury,  coun- 
tersigned by  the  coniptroUer. 

In  the  case  of  Mrs^  Decatur  1;.  Paulding  (14  Peters,  497),  it 
was  held  by  this  court  that  a  mandamus  would  not  lie  from 
the  Circuit  Court  of  this  District  to  the  Secretary  of  the  Navy 
to  compel  him  to  pay  to  the  plaintiff  a  sum  of  money  claimed 
to  be  due  her  as  a  pension  under  a  resolution  of  Congress. 
Thore  was  no  question  as  to  the  amount  due,  if  the  plaintiff 
was  properly  entitled  to  the  pension ;  and  it  was  made  to  ap- 
pear, in  ths^  case,  affirmatively,  on  the  application,  that  the 
pension  fund  was  ample  to  satisfy  the  claim.  The  fund,  also, 
was  under  the  control  of  the  Secretary,  and  the  moneys  paya- 
ble on  his  own  warrant. 

Still  the  court  refitted  to  inquire  into  the  merits  of  the  claim 
of  Mrs.  D.  to  the  pension,  or  to  determine  whether  it  was 
rightfully  withheld  or  not  by  the  Secretary,  on  the  ground  that 
the  court  below  had  no  jurisdiction  over  the  case,  and,  there- 
fore, the  question  not  properly  before  this  court  on  the  writ  of 
error. 

The  court  say,  that  the  duty  required  of  the  Secretary  by 
the  resolution  was  to  be  performed  by  him  as  the  head  of  one 
of  the  executive  departments  of  the  government,  in  the  ordi- 
nary discharge  of  his  official  duties ;  that,  in  general,  such 
9* 
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duties^  whether  imposed  by  act  of  Congresi  or  by  resolutioiii 
■re  not  mere  ministerial  duties ;  that  the  head  of  an  executive 
department  of  the  government,  in  the  administration  of  the 
various  and  important  concerns  of  his  office,  is  continually  re- 
quired to  exercise  judgment  and  discretion ;  and  that  the  court 
could  not  by  mandamus  act  directly  upon  the  officer,  and  guide 
and  control  his  judgment  or  discretion  in  matters  committed 
to  bis  care  in  the  ordinary  discharge  of  his  official  duties. 

The  court  distinguish  the  case  from  Kendall  v.  The  United 
States  ( 12  Peters,  524),  where  there  was  a  mandamus  to  enforce 
the  performance  of  a  mere  ministerial  act,  not  involving,  on  the 
pert  of  the  officer,  the  exercise  of  any  judgment  or  discretion. 

The  princiide  of  the  case  of  Mrs.  De^tur  is  decisive  of  the 
present  one.  The  facts  here  are  much  stronger  to  illustrate 
the  inconvenience  and  unfitness  of  the  remedy. 

Besides  the  duty  of  inquiring  into  and  ascertaining  the  rate 
of  compensation  that  may  be  due  to  the  officers,  under  the 
laws  of  Congress,  no  payment  can  be  made  unless  there  has 
been  an  appropriation  for  the  purpose.  And  if  made,  it  may 
have  bec<»ne  already  exhausted,  or  prior  requisitions  may  have 
been  issued  sufficient  to  exhaust  it. 

The  Secretary  is  obliged  to  inquire  into  the  condition  of  the 
fond,  and  the  claims  already  charged  upon  it,  in  order  to  ascer- 
tain if  there  is  money  enough  to  pay  all  the  accruing  demands, 
and  if  not  enough,  how  it  shall  be  apportioned  among  the  par- 
ties entitled  to  it. 

These  are  important  duties,  calling  for  the  exercise  of  judg- 
ment and  discretion  on  the  part  of  the  officer,  and  in  which 
the  general  creditors  of  the  government,  to  the  payment  of 
whose  demands  the  particular  fund  is  applicable,  are  interest- 
ed, as  well  as  the  government  itself.  At  most,  the  Secretary 
is  but  a  trustee  of  the  fund  ftur  the  benefit  of  all  those  who 
have  claims  chargeable  upon  it,  and,  like  other  trustees,  is 
bound  to  administer  it  with  a  view  to  the  rights  and  interests 
of  all  concerned. 

It  will  not  do  to  say,  that  the  result  of  the  proceeding  by 
mandamus  would  show  the  title  of  the  relate  to  his  pay,  the 
amount,  and  whether  there  were  any  moneys  in  the  treasury 
^;>plicable  to  the  demand ;  for,  upon  this  ground,  any  creditor 
of  the  government  would  be  enabled  to  enforce  his  claim 
against  it,  through  the  head  of  the  proper  department,  by 
means  of  this  writ,  and  the  proceeding  by  mandamus  would 
become  as  common,  in  the  enforcement  of  demands  upon  the 
government,  as  the  action  of  assumpsit  to  enforce  like  de- 
mands against  individuals. 

For  these  reasons,  we  think  the  writ  of  mandamus  would 
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not  lie  in  the  case,  and  therefore,  also,  properly  refused  by  the 
court  below,  and  that  the  judgment  should  be  affirmed. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  firom  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  diis  cause  be  and  the 
same  is  hereby  alffirmed. 


Tbb  Hsias  07  C.  hid  ML  db  Armas,  ArrsLLAifTS,  v.  The  Unitsd 

States. 

Ao  ord«r  of  tlie  Dwtriot  Court,  mtiiiiiiiff  a  domarrer  to  a  petHioD  becauM  it  wn 
moltilhrioiis,  tnd  becMiM  the  iMiMf  or  the  ponont  olaitning  or  in  pomtiioii  of 
the  land  which  the  petitionen  allefed  to  beloog  to  them  were  not  set  forth,  was 
not  a  final  jodgment  or  decree  from  which  an  appeal  liea  to  thie  court. 

This  case  came  up  by  appeal  from  the  District  Court  of  the 
United  States  for  the  E^strict  of  Louisiana. 

It  was  a  petition  in  the  District  Court  relating  to  land,  the 
circumstances  of  which  it  is  unnecessary  to  state  any  further 
than  they  are  referred  to  in  the  opinion  of  the  court,  as  the 
case  went  off  upon  a  point  of  jurisdiction.  It  was  argued  by 
Mr.  S.  S.  Prenfiss  and  Mr.  Peritiy  for  the  appellants,  and  Mr. 
Ctiffard  (Attorney-General ),  for  the  United  States. 

That  part  of  the  argument  of  the  Attomey-Oeneral  which 
related  to  the  point  of  jurisdiction  was  as  follo.ws. 

On  the  part  of  the  United  States  it  is  contended,  that  the 
Suinreme  Court  has  no  jurisdiction  under  the  second  section  of 
the  act  of  1824,  or  under  any  other  act,  unless  in  cases  where 
the  judgment  or  decree  in  the  court  below  rroAe  final  disposi- 
tion of  the  suit. 

This  point  has  been  repeatedly  ruled,  on  the  twenty-fifth 
section  of  the  Judiciary  Act,  by  the  unanimous  judgment  of 
the  court,  and  is  believed  no  longer  to  be  an  open  question. 
Houston  V.  Moore,  2  Wheat.  433.     Gibbons  v.  Ogden,  6  Wheat. 

448.  WeMon  et  al.  i;.  City  Council  of  Charleston,  2  Peters, 

449.  Winn's  Heirs  v,  Jackson  et.  al.,  12  Wheat.  136. 

^^  The  word  final  must  be  understood  as  applying  to  all 
judgments  and  decrees  which  determine  the  particular  cause." 
Weston  et  al.  r.  City  Council  of  Charleston,  before  cited,  on- 
pages  464,  465. 
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The  act  of  1824  follows  very  closely  the  requiiements  of 
the  Judiciary  Act  in  this  respect  The  second  section  proyidesy 
—  ^'  And  in  all  cases  ibe  party  against  whom  the  judgment 
or  decree  of  the  said  District  Court  may  be  finally  given  shall 
be  entitled  to  an  appeal,  within  one  year  firom  the  time  of  its 
rendition,  to  the  Supreme  Court  of  the  United  States,  the  de- 
.  c:^n  of  which  court  shall  be  final  and  conclusiye  between  the 
parties ;  and  should  no  appeal  be  taken,  the  judgment  or  decree 
of  the  said  District  Court  shall,  in  like  manner,  be  final  and 
conclusive." 

The  appeal  is  allowed  only  to  the  party  against  whom  the 
judgment  or  decree  may  be  fiiudly  given ;  and,  further,  to  place 
the  point  beyond  doubt,  in  case  no  appeal  be  taken,  it  is  spe- 
cially provided  that  the  judgment  or  decree  of  the  District 
Court  shall  be  final  and  conclusive. 

In  this  case  no  final  decree  was  made.  Some  points  in  the 
demurrer  being  sustained,  the  petitioners  appeal.  The  petition 
is  not  dismit  ^ed,  but,  firom  aught  that  appears  in  the  record,  is 
still  open  to  a  rehearing.  It  is  clearly  within  the  discretionary 
power  of  the  Strict  judge  to  allow  the  i^ypellants  to  amend 
and  avoid  the  objections  raised.  At  all  events,  the  final  'decree 
has  not  been  passed,  and  no  appeal  will  lie. 

The  record  does  not  show  that  the  proceedings  .in  the  court 
below  are  closed;  consequently  no  case  is  fn^  within  the 
.|Nt)visions  of  law  authorizing  an  appeal.  The  petition  and 
pleadings  are  still  within  the  control  of  the  cciUrl-{)elow. 

Mr.  -Chief  Justice  T ANET  delivered  the  opinion  of  the  court 

This  case  is  brought  here  by  appeal  firom  the  District  Court 
of  the  United  States  for  the  District  of  Louisiana. 

It  appears  that  a  petition  was  filed  by  the  appellants,  claiming 
an  inchoate  title  to  certain  lands,  under  Spanish  grants,  which 
they  alleged  the  United  States  were  bound  to  perfect ;  but  that 
these  lands  had  been  sold  by  thet  United  States  to  divers  po^ 
sons  unknown  to  the  petitioners.  They  therefore  prayed  that 
the  validity  of  their  claim  might  be  inquired  into,  and  that 
they  be  allowed  to  locate  the  same  number  of  arpents  upon  the 
public  domain,  according  to  the  provisions  of  the  act  of  Con- 
gress of  May  26, 1824,  ^11,  which  was  extended  to  Louisiana 
by  the  act  of  Jxme  17, 1844 

The  proceedings  upon  this  petition^  as  stated  in  the  record, 
appear  to  have  been  irregular  and  confused,  and  it  is  unneces- 
sary to  state  than  at  large.  It  is  sufilcient  to  say,  that  the 
district  attomey^demurred  to  the  petition,  setting  forth  various 
causes  of  demurrer,  that  the  petitioners  afterwards  amended 
their  petition,  and  that  the  district  attorney  again  demurred ; 
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and  aft^r  various  other  proceedings,  the  record  states  that ''  the 
following  judgment  vrsa  entered  on  the  minutes :  — 

''  The  demurrers  to  the  original  and  to  the  amended  petition 
of  petitioners,  submitted  to  tiie  court  yesterday,  having  been 
considered  by  the  court,  it  is  now  ordered,  adjudged,  and  de- 
creed, that  the  4th  ground  of  demurrer  set  fordi  in  the  demur- 
rer to  the  original  petition  be  sustained,  and  that  the  1st,  2d, 
3d,  6th,  6th,  7th,  and  8th  grounds  set  forth  in  said  demurrer 
be  overruled,  it  appearing  that  said  last-mentioned  groimds 
of  demurrer  have  been  removed  by  petitioners'  amende  pe- 
tition. 

''  It  is  Airther  ordered,  that  the  Ist  and  2d  grounds  of  de- 
murrer, set  forth  in  the  demurrer  of  respondents  to  the  amend- 
ed petiti(m  of  petitioners,  be  sustained,  and  that  the  3d  ground 
of  demurrer,  set  forth  in  said  demurrer  to  said  amended  peti- 
tion, be  overruled." 

The  grounds  of  demurrer  sustained  by  the  District  Court 
were,  that  the  petition  was  multifarious,  and  that  the  names  of 
the  persons  clauning  or  in  possession  of  the  land  which  the  pe- 
titioners alleged  belonged  to  them  were  not  set  forth. 

The  appeal  was  ti^en  from  the  judgment  above  recited. 
But  evidently  that  judgment  is  not  a  final  judgi^ent  or  decree. 
For  the  petition  is  not  dismissed,  nor  is  the  title  of  the  peti- 
tioners to  the  land  claimed  by  them  finally  adjudiciated,  nor 
their  right  to  locate  the  same  number  of  arpens  upon  the  pub- 
lic domain.  Nothing  is  decided  but  a  question  of  pleading  and 
a  question  as  to  proper  parties.  The  petition  appears  to  be  still 
pending  in  the  District  Court ;  and  the  objections  upon  which 
the  court  decided  against  the  petitioners  might  be  removed,  if 
the  appellants  desired  it,  by  an  application  to  the  court  for 
leave  to  amend.  But  if  the  petitioners  did  not  move  for  leave 
to  amend,  and  prefenred  taking  the  opinion  of  this  court  upon 
the  questions  decided  against  them  in  the  District  Court,  then, 
under  the  opinion  given  by  that  court  upon  the  demurrer,  it 
should  have  proceeded  to  pass  a  final  decree  dismissing  the  bill. 
An  appeal  from^  that  decree  would  have  brought  the  case  legal- 
ly before  this  court,  and  authorized  it  to  examine  the  grounds 
upon  which  the  decree  had  been  made. 

But  as  there  is  no  final  judgment  or  decree,  we  have  no  ju- 
risdiction, and  consequently  the  appeal  must  be  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  District  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel ;  and  it  appearing  to 
the  court  here  that  there  has  been  no  final  judgment  or  decree 
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of  the  said  District  Court  in  thid^  cause,  it  is  thereupon  now 
here  ordered  and  decreed  by  this  court,  that  this  appeal  be  and 
the  same  is  hereby  dismissed  for  the  want  of  jurisdiction. 


The  Unitbd  States,  AppELLAirrs,  v,  Thomis  CimBT  and  Ricb 

Gabland. 

The  9th  leetion  of  the  set  of  96th  May,  1884,  relative  to  the  action  of  the  At- 
tornejr-Genefal  in  caiea  of  appeal,  ii  only  diieetory,  and  ita  non-obeervanoe  does 
not  Titiate  an  appeal,  proTided  it  be  taken  by  tne  dittrict  attorney  and  8ano> 
tioned  in  thia  oonrt'by  the  Attorney-General. 

An  attorney  or  aolieitor  cannot  withdraw  hia  name,  after  it  haa  been  entered 
upon  the  record,  without  the  leave  of  the  court,  and  the  aervice  of  a  citatioa 
upon  him,  in  cnae  of  appeal,  is  aa  valid  as  if  lerved  on  the  par^  himaelf 

The  opinion  of  the  court  in  the  caae  of  Villaboloa  e.  The  United  Statea  (eiK«,  p.  81) 
again  asMrted ;  viz.  that  the  appellant  must  proeecute  hia  appeal  to  the  next  sno* 
ceedxng  term  of  this  court,  ana  whenever  the  appeal  is  talken  by  entering  it  ia 
the  clerk's  oflke,  the  adverse  party  must  be  citea  to  appear  at  that  time. 

Therefore,  where  an  appeal  was  filed  in  the  clerk's  office  in  November^  846,  and 
there  waa  no  citation  to  the  adverse  party  to  appear  on  the  7th  of  December, 
1846  (the  commencement  of  the  succeeding  tenn  of  this  court),  the  case  was  noC 
removed  upon  that  appeal. 

A  party  may  take  a  second  ^»peal  where  the  fir^t  has  not  been  legally  proeeonted. 
DUt  m  the  present  case,  the  order  of  the  court  cannot  be  construed  aa  a  grant  of 
a  second  appeal. 

The  appeal  most  therefore  be  dismissed,  on  motion. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  Louisiana,  inyolving  the  title  to  a  large  body  of  land 
in  that  State.  The  proceedings  of  the  District  Court  are 
sufficiently  set  forth  in  the  opinion  of  the  court  and  in  the 
argument  of  Mr.  Curry j  to  which  the  reader  is  refenred. 

Mr.  Curry  moved  to  dismiss  the  appeal,  as  having  been 
irregularly  brought  up. 

The  motion  was  ai^ed  by  Mr.  Curry  and  Mr.  Janes^  in 
&vor  of  it,  and  Mr.  Clifford,  Attorney-General,  against  it. 

Mr.  Curry  said  that  the  proceedings  in  this  case  were  had 
under  the  law  of  Congress,  passed  the  26th  May,  1824,  <'  en- 
abling claimants  to  land  (within  the  State  of  Missouri,  Ac.)  to 
institute  proceedings  to  try  the  validity  of  their  claims,"  &c. ; 
which  is  revived  by  the  act  of  the  17th  June,  1844,  by  "  An 
act  to  provide  for  the  adjustment  of  land  claims  within  the 
States  of  Louisiana,  ^."  The  first  of  these  acts  is  in  the 
4th  volume  of  the  Statutes  at  Large,  p.  62 ;  the  last  one  is  to 
be  found  in  the  6th  volume  of  the  same  work,  p.  676. 

The  appeal  is  from  the  United  States  District  Court  for 
Louisiana,  sitting  as  a  court  of  equity,  under  the  provisions  of 
the  first-recited  act. 
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The  aecond  section  oi  this  act  proyidee,  "that  every  pe- 
tition or  suit  shall  be  conducted  as  in  a  court  of  equity,  &;c. ; 
and  in  all  cases  the  party  against  whom'  the  judgment  or 
decree  of  said  District  Court  may  be  finally  given  shall  be  en- 
titled to  an  appeal,  mUun  one  year  £rom  the  time  of  its  ren- 
dition, to  the  Supreme  Court  of  the  United  States,  the  decis- 
ion of  which  court  shall  be  final  and  conclusive  between  the 
parties,"  6lc. 

The  ninth  section  of  said  act  has  this  {H^ovision :  —  **  That 
it  shall  be  the  duty  of  the  district  attorney  of  the  United 
States  for  the  district  in  which  the  #uits  authorized  by  this 
act  shall  be  instituted,  in  every  case  where  the  decision  is 
against  the  United  States,  and  the  claim  exceeds  one  thousand 
acres,  to  make  out  and  transmit  to  the  Attorney-General  of  the 
United  States  a  statement  containing  the  facts  of  the  Case,  and 
the  points  of  law  on  which  the  same  was  decided ;  and  if  the 
Attomey-Oeneral  shall  be  of  opinion  that  the  decision  of  the 
District  Court  was  erroneous,  it  shall  be  his  duty  to  direct  an 
appeal  to  be  made  to  the  Supreme  Court  of  the  United  States, 
and  to  appear  and  prosecute  the  said  appeal  in  that  court ;  and 
it  shall  be  the  furdier  duty  of  the  district  attorney  to  obiserve 
the  instructions  given  to  him  by  the  Attorney-General  in  that 
respect." 

The  decree  of  the  District  Court  of  Louisiana  sought  to  be 
appealed  firom  was  rendered  and  signed  on  the  26th  day  of 
June,  1846. 

On  the  5th  of  November,  1846,  the  following  petition  was 
filed,  upon  which  the 'following  proceedings  of  the  court  took 
place,  viz. :  — 

To  the  Hon.  T.  H.  McCaleb,  judge  of  the  District  Court  of 
the  United  States  for  the  District  of  Louisiana. 

The  petition  of  the  United  States  respectfully  diows,  that 
it  is  believed  there  is  error  in  the  judgment  rendered  against 
them  in  this  honorable  court  on  the  twenty-sixth  day  of  June 
last,  1846,  in  the  matter  of  Curry  and  Garland  v.  The  United 
States. 

Wherefore  they  pray  that  your  honor  may  be  pleased  to 
allow  an  appeal  to  be  taken  from  said  judgment  to  the  Su- 
preme Court  of  the  United  States. 

(Signed,)  Thomas  J.  DuKikirr,  Atfff  U.  S. 

Judges  orders  thereon. 

Let  this  petition  be  filed  and  an  appeal  granted  as  prayed  for. 
(Signed,)  Thxo.  H.  McCaleb,  U.  S.  Judge. 
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Let  the  said  appeal  be  returnable  on  the  second  Monday  of 
January,  1847. 

(Signed,)  Theo.  H.  McCaleB;  U.  S.  Jvdge. 

Let  the  return  day  of  the  appeal  in  this  case  be  extended  to 
the  third  Monday  of  February  next*,  1847. 

(Signed,)  Th«o.  H.  McCaleb,  U,  S.  Judge. 

And  on  the  13th  day  of  February,  1847,  the  following  entry 
was  made  on  the  minutes,  to  wit :  — 

Saturday,  February  13th,  1847. 
Present,  the  Hon.  T.  H.  McCaleb. 

CUERT   AND   GaBI^AND  } 

V.  [  1. 

The  United  States.  } 

.  Upon  motion  of  Thomas  J.  Durant,  United  States  district 
attorney,  that  the  land  cause  No.  1,  and  entitled  as  above,  ap- 
peal has  been  granted  from  the  judgment  rendered  therein  to 
the  Supreme  Court  of  the  Unit^  States,  at  Washington,  and 
that  the  said  appeal  has  been  made  returnable  on  a  subsequent 
day  during  the  present  session  of  the  Supreme  Court,  and  not 
on  the  first  day  of  said  term,  as  the  practice  generally  is;  to 
the  end  that  said  case  of  appeal  might  have  its  chance  of  beii^ 
tried  during  the  present  session;  and  as  no  object  will  be 
gained  by  issuing  citatibn  to  the .  appellees,  directing  them  to 
appear  at  any  other  time  than  on  the  first  day  of  the  said  term 
of  said  court,  it  is  therefore  ordered,  that  the  order  upon  the 
said  petition  of  appeal  in  said  cause  be  so  amended  as  to  make 
it  returnable  on  or  before  the  commencement  of  the  next 
annual  session  of  the  Supreme  Court. 

Mr.  Curry  further  said,  that  no  citation  upon  this  order 
was  issued  until  the  14th  of  August,  1847.  But  at  that  time 
the  year  within  which  an  appeal  could  be  taken  had  expired 
for  more  than  a  month.  The  citation  was  also,  irregularly 
served.  The  following  extract  from  the  record  shows  the  date 
of  the  citation,  and  its  irregular  service. 

United  States  District  Court  for  the  District  of  Louisiana. 

To  Thomas  Curry  and  Rice  Garland,  greeting : 

Tou  are  hereby  cited  and  admonished  to  be  and  appear  be- 
fore the  Supreme  Court  of  the  United  States  of  America,  to 
be  holden  at  Washington  city,  on  the  first  Monday  of  Decem- 
ber next,  pursuant  to  an  order  of  appeal  granted  on  the  thir- 
teenth day  of  February,  1847,  by  the  district  judge  of  the 
United  States  for  the  District  of  Louisiana,  in  a  certain  suit 
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■  '  ■   '        ■'  ■  ■     -  ■     I.  ^        .— 

vhereiu  you  are  plaintiff  and  the  United  States.aie  defendaufs, 
to  show  cauae,  if  any  there  be,  why  the  decree  rendered  on 
the  second  day  of  May,  1846,  against  the  said  appellants  and 
in  yonr  fieivor,  shpuld  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  this  behalf 

Witness  my  hand  and  seal,  at  New  Orleans,  this  fourteenth 
day  of'  August,  A.  D.  1847. 

Thco.  H.  McCiUB,  U.  8.  Judge 

MarshaPs  return. 
Rec'd,  August  27th,  1847,  and  on  the  8th  September,  1847, 
served  copies  of  the  above  citation  on  Wm.  C.  Hamner,  in  per- 
son, at  New  Orleans,  said  Wm.  C.  Hammer's  name  appearing 
on  the  docket  as  attorney  for  the  aboye-named  plainti&. 

Wm.  SHfeABER,  D'jf  U.  S.  MarshaL 
Filed  15th  November,  1847. 

Mr.  Curry  therefore  moved  to  dinniss  the  appeal,  on  the 
three  following  grounds,  viz. :  — 

1.  Because  it  was  taken  and  entered  in  the  clerk's  office  on 
tHe  5th  November,  1846,  and  no  citation  issued  or  was  served 
before  the  next  term  of  this  court  after  the  appeal  was  entered ; 
nor  did  any  issue  until  the  year  allowed  to  appeal  in  had 
elapsed.  Consequently  there  was  no  appeal  within  the  year. 
See  the  case  of  Yillabolos  v.  The  United  States,  decided  at 
the  present  term  of  this  court. 

3.  There  was  no  service  of  the  citation  of  appeal,  even  if  it 
had  issued  in  time,  on  the  appellees,  as  is  required  by  law. 

3.  That  no  appeal  has  been  directed  to  be  made  to  the  Su- 
preme Coilrt  of  the  United  Stages  in  this  case  by  the  Attorney- 
General,  so  far  as  the  record  shows,  in  the  manner  prescribed 
by  the  9th  section  of  the  act  of  26th  May,  1824 

Mr.  Clifford  (Attorney-General)  contended,  on  the  part  of  the 
United  States,  that  the  appeal  was  not  taken  in  fact  until  the 
13th  February,  1847 ;  that  an  appellant  may  withdraw  an  ap- 
peal and  renew  it ;  that  the  appeal  was  prayed  in  open  court, 
when  no  citation  was  necessary;  that  the  citation  was  not 
necessarily  a  pert  of  the  record,  and  therefore  was  no  part  of 
a  writ  of  eiror;  that  if  served  at  any  time  before  the  return 
day,  the  service  is  good. 

For  these  and  other  views  he  referred  to  4  La.  Rep.  318; 
Code  of  Practice,  art.  694 ;  2  Smith,  Ch.  Pr.  14,  37 ;  2  Cranch, 
33 ;  6  Binney,  106 ;  6  Mass.  435 ;  5  Howard,  296 ;  4  Cranch, 
180 ;  3  Peters,  459 ;  7  Peters,  147. 

Mr.  Janes,  in  suppoit  of  the  motion,  contended,  that  the 
9th  section  of  the  act  of  1824  had  not  been  complied  with ; 
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that  the  right  of  Bffpnl  was  limited  and  not  absolute,  under  the 
2d  and  9th  sections  of  that  act ;  that  the  public  intevest  lequized 
that  frivolous  cases  should  not  be  brought  up ;  that  the  aorFice 
upon  an  attorney  Was  not  sufBcient ;  that  it  depended  on  the 
rules  of  the  court  to  make  it  so,  and  here  there  were  no  rules  ; 
that  a  reference  to  the  record  would  diqirove  that  the  13th  of 
February,  1847,  was  the  time  of  appeal,  and  show  that  this  or- 
der was  merely  a  modification  of  an  existing  appeal. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

A  motion  has  been  made  to  dismiss  this  case  for  want  of  ju- 
risdiction. 

The  appeal  was  taken  from  a  decree  of  the  District  Court  of 
the  United  States  for  the  Louisiana  District,  confirming  to  the 
appellees  certain  lands  which  they  cliimed  under  a  Spanish 
grant.  The  decree  was  made  on  the  2d  of  May,  1846.  But  a 
new  trisl  was  afterwards  granted,  in  order  that  third  personsy 
who  also  claimed  title  to  the  land,  might  Jiave  an  opportunity 
of  intervening  in  the  suit,  according  to  the  practice  of  the  Lou- 
isiana State  courts.  Subsequently,  however,  the  petition  of 
the  interveners  was  withdrawn,  and  another  decree  was  passed 
and  signed  on  the  26th  of  June,  1846,  again  confirming  the  ti- 
tle of  the  present  appellees.  It  is  not  material  to  this  inquiry 
whether  the  first  or  second  decree  is  to  be  regarded  as  the  final 
one  in  the  District  Court. 

This  proceeding  by  new  trial  (instead  of  rehearing,  as  in 
chancery)  and  intervention  was  irregular.  And  the  court 
seems  to  have  followed  the  Louisiana  State  practice,  when  the 
acts  of  Congress  direct  that  the  iHt)ceedings  in  such  cases  shall 
be  conducted  according  to  the  rules  of  a  court  of  equity.  5 
Statutes  at  Laige,  676  ;  2  Statutes  at  Large,  53. 

On  the  5th  of  November,  1846,  the  district  attorney  pre- 
sented a  petition  to  the  district  judge,  jnaying  an  appeal,  who 
thereupon  passed  an  order,  indorsed  on  the  petition,  directing 
it  to  be  filed  and  the  appeal  granted.  Further  orders  of  the 
district  judge  are  also  indorsed  on  the  petition,  —  one  directing 
the  appeal  to  be  returnable  to  the  second  Monday  of  January, 
1847 ;  another  extending  the  time  to  the  third  Monday  in 
February ;  and  another  dated  the  13th  of  February,  1847,  in 
the  following  words  :  — 

"  Upon  motion  of  Thomas  J.  Durant,  United  States  district 
attorney,  that  the  land  cause  No.  1,  and  entitled  as  above,  ap- 
peal has  been  granted  from  the  judgment  rendered  therein  to 
the  Supreme  Court  of  the  United  States,  at  Washington,  and 
that  the  said  appeal  has  been  made  returnable  on  a  subsequent 
day  during  the  present  session  of  the  Supreme  Court,  and  not 
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on  the  first  day  of  said  term,  i  ^  the  pntetice  generally  is ;  to 
the  end  that  said  case  of  appeal  might  have  its  chance  of  being 
tried  daring  the  present  session ;  and  as  no  object  will  be 
gained  by  issuing  citation  to  the  ^^pellees,  directing  them  to 
appear  at  any  other  time  than  on  the  first  day  of  the  said  term 
<^  said  court,  it  is  therefore  ordered,  that  the  order  upon  the 
said  petition  of  appeal  in  said  cause  be  so  amended  as  to  make 
it  returnable  on  or  before  the  commencement  of  the  next  an- 
nual session  of  the  Supreme  Court.'' 

Afterwards,  on  the  14th  of  August^  1847,  a  citation  was  is- 
sued, requiring  the  appellees  to  appear  in  this  court  on  the  first 
Monday  in  D^ember  then  next  following.  The  citation  states 
the  decree  fircmi  which  the  appeal  was  made  to  have  passed  <m 
May  2,  1846,  and  refers  to  the  order  above  recited  as  an  ap- 
peal granted  on  the  day  the  order  bears  date.  It  was  served, 
as  appears  by  the  return  of  the  marshal,  on  the  8th  of  Septem- 
ber following,  on  the  attorney  whose  name  appeared  on  the 
docket  as  the  attorney  for  the  petitioners,  wha  are  the  pres- 
ent appellees.  But  the  affidavit  of  the  attorney  has  been  filed 
here,  stating  that  he  was  not  at  that  time  their  attorney,-^ that 
hiB  fee  had  been  paid,  and  he  had  been  discharged  firom  all  du- 
ty as  attorney  or  counsel  for  th^  parties,  and  had  so  informed 
the  marshal  at  the  time  of  the  service. 

In  this  state  of  the  &ct8,  several  objections  have  been  made 
to  the  validity  of  this  appeal  Two  of  them  may  be  disposed 
of  in  very  few  words. 

It  ii^  said  that  the  record  does  not  show  that  this  appeal  was 
taken  by  the  direction  of  thd  Attorney-General,  according  to  the 
provisions  of  the  9th  section  of  the  act  of  May  26,  1824.  We 
think  there  is  no  fcnrce  in  this  objection.  That  section  is  merely 
directory  to  the  officers  of  the  United  States,  and  intbnded  to 
guarfmore  effectually  the  public  interests.  And  if  the  q)peal 
is  taken  by  the  district  attorney,  and  sanctioned  in  this  court  by 
the  Attorney-General,  it  is  sufficient,  even  though  it  should  ap- 
pear (which  it  does  not  in  this  instance)  that  the  appeal  was 
taken  without  his  previous  direction. 

So,  too,  as  to  the  service  of  the  citation  on  ^e  attorney^  It  is 
undoubtedly  good,  and  according  to  the  established  practice  in 
courts  of  chancery.  No  attorney  or  solicitor  can  wididraw  his 
name,  after  he  has  once  entered  it  on  the  record,  without  the 
leave  *of  the  court.  And  while  his  name  continues  there,  the 
adverse  party  has  a  right  to  treat  him  as  the  authorized  attor^ 
ney  or  solicitor,  and  the  service  of  notice  upon  him  is  as  valid 
as  if  served  on  the  party  himself.  And  we  presume  that  no 
court  would  permit  an  attorney  who  had  apprared  at  the  trial, 
with  the  sancti(Hi  of  the  party,  express  or  implied,  to  withdraw 
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his  name  after  the  case  was  finally  decided.  For  if  that  could 
be  done,  it  would  be  impossible  to  serve  the  citation  where  the 
party  resided  in  a  distant  coimtry,  or  his  place  of  residence  was 
imknown,  and  would  in  every  case  occasion  unnecessary  ex- 
pense and  difficulty,  unless  he  lived  at  the  place  where  the 
court  was  held.  And,  so  far  from  permitting  an  attorney  to 
embarrass  and  impede  the  administration  of  justice,  by  with- 
drawing his  name  after  trial  and  final  decree,  we  think  the  court 
should  regard  any  attempt  to  do  so  as  open  to  just  rebuke. 

The  remaining  objection  is  a  more  serious  one.  Has  this 
appeal  been  taken  and  prosecuted  within  the  time  limited  by 
the  acts  of  Congress  7  The  District  Court  appears  to  have 
acted,  in  relation  to  the  appeal,  as  it  did  in  its  previous  pro- 
ceedings, under  the  erroneous  impression  that  it  must  follow 
the  practice  of  the  Louisiana  State  comts ;  without  adverting 
to  the  acts  of  Congress  which  conferred  on  the  court  the  sp^ 
cial  jurisdiction  it  was  exercising,  and  which  prescribe  the 
manner  in  which  it  shall  be  exercised.  There  was  no  necessi- 
ty for  the  petition  to  the  district  judge  to  grant  the  appeal.  It 
wais  a  matter  of  right  given  by  law  after  final  decree,  which  the 
court  could  not  refuse.  Nor  had  it  any  power  to  prescribe  the 
time  or  manner  in  which  the  record  was  to  be  transmitted,  and 
the  case  brought  before  this  court.  That,  too,  is  regulat^  by 
acts  of  Congress,  which  the  court  can  neither  change  nor  modify. 
All  the  orders,  therefore,  upon  this  subject  were  unauthorized 
and  void.  And  the  validity  of  the  appeal  depends  altogether 
upon  the  laws  of  the  United  States,  without  reference  to  the 
laws  of  Louisiana  or  orders  of  the  District  Court. 

The  acts  of  Congress  concerning  appeals  in  cases  of  this 
description  were  fully  considered  by  the  court  in  the  case  of 
Villabolos  v.  United  States,  decided  in  the  early  part  of 
the  present  term,  and  the  previous  decisions  of  this  court  re- 
ferred to  and  examined.  And  the  court  in  that  case  held  that 
the  appellant  must  prosecute  his  appeal  to  the  next  succeeding 
term  of  this  court,  and  the  adverse  party  be  cited  to  appear  at 
that  time,  whenever  the  appeal  is  taken  by  entering  it  in  the 
clerk's  office.  In  the  case  before  us,  the  appeal  was  filed  in 
the  clerk's  office,  November  6,  1846.  The  next  succeeding 
term  of  this  court  commenced  on  the  7th  of  December  in  the 
same  year.  But^  there  was  no  citation  to  the  adverse  party  to 
appear  at  that  time,  and  consequently  the  case  was  not  removed 
to  this  court  upon  that  appeal.  The  citation  which  issued  on 
the  27th  of  August,  1847,  would  not  bring  up  an  appeal  re- 
turnable to  December  term,  1846. 

It  is  true,  that,  although  this  appeal  was  not  prosecuted,  yet 
the  district  attorney  might  have  taken  another  appeal  at  any 
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time  within  a  year  from  the  date  of  the  decree,  and  brought  it 
up  by  a  citation  returnable  to  the  December  term,  1847.  The 
right  of  a  party  to  take  a  second  appeal  where  the  first  had  not 
been  legally  prosecuted  was  decided  in  the  case  of  Yeaton  v. 
Lenox,  8  Peters,  123.  In  that  case,  the  first  appeal  was  dis- 
missed by  the  court,  for  the  want  of  a  proper  citation.  And 
the  appellant,  before  the  expiration  of  the  time  limited  by  law 
for  appealing,  entered  a  second  appeal  in  the  Circuit  Court,  and 
cited  the  adverse  party  to  appear  at  the  term  of  this  court  next 
following  the  second  appeal ;  and  the  second  appeal  was  held 
good.  S*,  therefore,  the  order  of  February  13,  1847,  could,  as 
contended  for  in  the.  argument,  be  regarded  as  a  second  appeal, 
the  case  would  be  regularly  before  the  court,  upon  the  citation 
issued  in  the  August  following.  But,  after  very  carefully  con- 
sidering that  order,  the  court  think  that  no  just  construction  of 
its  language  will  authorize  us  to  regard  it  as  a  second  appeal. 
It  was  evidently  nothing  more  than  a  motion  to  extend  the 
time  for  returning  the  appeal  previously  taken  ;  and  the  court 
directs  that  its  former  order  be  so  amended  as  to  make  the  cita- 
tion returnable  to  the  next  term  of  this  court.  The  citation 
which  afterwards  issued,  in  August,  1847,  calls  this  order  an 
appeal,  and  speaks  of  it  as  an  appeal  granted  on  the  day  it  bears 
date.  Qut  this  description  in  the  citation  caimot  change  the 
meaning  of  the  language  used  in  the  order.  It  appears,  like 
the  preceding  ones,  to  have  been  made  under  the  impression 
that  the  District  Court  had  the  power  to  regulate  the  time  and 
manner  of  bringing  up  the  appeal. 

It  has  been  said  that  this  objection  is  a  mere  technicality, 
and  may  be  regarded  rather  as  a  matter  of  form  than  of  sub- 
stance. But  this  court  does  not  feel  itself  authorized  to  treat 
the  directions  of  an  act  of  Congress  as  it  might  treat  a  techni- 
cal difficulty  growing  out  of  ancient  rules  of  the  common  law. 
The  power  to  hear  and  determine  a  case  like  this  is  conferred 
upon  the  court  by  acts  of  Congressj  and  the.  same  authority 
which  gives  the  jurisdiction  has  pointed  out  the  mamier  in 
which  the  case  shall  be  brought  before  us ,-  and  we  have  no 
power  to  dispense  with  any  of  these  provisions,  nor  to  change 
or  modify  them.  And  if  the  mode  prescribed  for  removing 
cases  by  writ  of  error  or  appeal  be  too  strict  and  technical,  and 
likely  to  prbduce  inconvenience  or  injustice,  it  is  for  Congress 
to  provide  a  remedy  by  altering  the  existing  laws  ;  not  for  the 
court.  And  as  this  appeal  has  not  been  prosecuted  in  the  man- 
ner directed,  within  the  time  limited  by  the  acts  of  Congress, 
it  musi  be  dismissed  for  want  of  jurisdiction. 

Mr.  Justice  WOODBURY  dissented; 
10* 
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Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  District  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsd.  On  consideration 
whereof,  and  it  appearing  to  the  court  that  this  appeal  has  not 
been  prosecuted  in  the  manner  directed  and  witlun  the  time 
limited  by  the  acts  of  Congress,  it  is  therefore  now  here  or^ 
dered  ana  decreed  by  thift  court,  that  this*  appeal  be  and  the 
same. is  hereby  dismissed. 


Thomas  Dayis,  Plaihtivf  ih  brbor,  «.  William  M.  Tilbstoh  amb 

COMPAMT. 

Wbera  r  bill  in  mitf  loiight  to  enjcfB  «  jodgiiMit,  vni  elMrjs»d  tint  tli9  oompbia* 
ant  had  a  good  oefenco  whioh  he  did  not  know  of  at  the  timo  when  jodgmont  at 
law  waa  rendered  ^inat  him,  and  ehaii|ed  alio  thai  he  waa  entitloa  to  pay  iIm 
debt  *in  the  depreciated  notea  of  a  partwalar  bank,  of  whioh  adTantage  it  waa 
attempted  to  denriTo  him  br  ftand  and  ooHomod,  and  thia  bill  waa  demnned  to| 


it  waa  error  in  the  court  beu»w  to  anatain  the 

This  case  was  brought  up  by  writ  of  error  from  the  District 
Court  of  the  United  States  f<Hr  the  Northern  District  of  MissiB- 
sippi 

In  the  year  1838,  Thc^nas  Davis,  the  plaintiff  in  ensor,  le* 
ceived  three  thousand  dollars  firpm  the  Aberdeen  and  Pontotoc 
Railroad  and  Banking  Company  in  the  notes  of  that  institutioiii 
and  gars  his  bond  for  the  delivery  of  seventy-five  bales  of  cot- 
ton at  the  town  of  Burlingham,  on  the  Tallahatchie  River,  oh 
or  before  the  1st  day  of  the  ensuing  March*  According  to  hia 
own  statement  in  the  bill  whioh  he  afterwards  filed,  he  paid 
$  1,685.60,  and  delivered  eighteen  bales  of  cotton,  subject  to 
the  order  of  the  company.  The  precise  time  of  this  pajrment 
and  delivery  was  not  stated. 

On  the  12th  of  December,  1839,  William  M.  Tileston  and 
Charles  N.  Spofford,  residing  in  New  York,  and  carrying  on 
business  under  the  name  of  William  M.  Tileston  d&  Co.,  ob» 
tained  a  judgment  in  the  District  Court  of  the  United  Statea 
for  the  Northern  District  of  Mississippi  against  the  Aberdeen 
and  Pontotoc  Raihroad  and  Banking  Company,  for  a  sum  of 
money,  the  amount  whereof  is  nowhere  stated  in  the  record. 

Upon  this  judgment,  a  writ,  called  a  writ  of  garnishmenti 
was  issued  by  way  of  execution,  and  served  upon  Davis. 
This  writ  was  returned,  duly  eicecuted,  to  June  term,  1840. 

At  December  term,  1840,  judgment  was  rendered  against 
Davis  and  his  securities,  as  debtors  to  the  Aberdeen  and  Pon- 
totoc Railroad  and  Banking  Company  for;$  1,861  and  costs. 
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A  fieri  facia$  was  iasiied  upon  this  jndgmont  in  fiiror  of 
Tileston  i,  Co.,  returnable  to  June  tenn,  1841. 

On  the  10th  of  June,  1841,  Dnvis  paid,  on  account  of  the 
judgment,  $24a«77,  which  was  duly  ciedited. 

At  December  term,  1841,  a  return  was  made  of  property 
levied  upon,  with  its  valuation,  but  no  further  proceedings  na^ 
pear  then  to  have  taken  place. 

In  July,  1843,  Daris  nled  a  bill  on  the  equity  side  of  the 
court  against  Tileston  &  Co.,  to  enjoin  the  judgment  obtained 
against  him  at  December  term,  1840*  The  bill  recited  the 
above  fiiets,  and  then  proceeded  thus :  — • 

'<  Tour  crater  further  states  unto  your  Hcmor,  that,  before  the 
rendition  of  the  said  judgment  upon  the  said  gan^shment  in 
favor  of  William  M.  Tileston  tc  Co.  against  your  orator,  he 
paid  upon  the  said  cotton  bond  $1,685.50,  or  i^ut  that  sum, 
and  delivered  at  the  town  of  Burlingham,  according  to  his  coiit 
tract,  eighteen  bales  of  good  cotton,  averaging  in  weight  about 
five  hundred  pounds,  and  subject  to  the  order  of  the  said  Ab* 
erdeen  and  Pontotoc  Railroad  and  Banking  Company,  and 
which  cotton  was  shipped  on  board  of  steamer  Big  Black, 
Steilling,  master,  without  the  orders  of  or  being  subject  to  the 
control  of  your  orator ;  and  said  cotton  was  left  by  said  steam- 
er ^  the  houje  of  and  in  the  caie  of  Young  ^  Richards,  Yicks- 
burg,  Ifias.,  and  by  them  twelve  of  said  balef  were  shipped  to 
Oeorge  Buckanan,  of  New  Orleans,  for  the  benefit  of  and  on 
account  of  the  said  Aberdeen  and  Pontotoc  Railroad  and  Bank** 
ing  Company.  The  remaining  six  bales  were  shipped  and  sold 
in  New  Orleans,  from  the  said  house  of  Toung  d^  Richards  in 
Yicksbuig,  for  the  benefit  of  and.  in  the  name  of  one  Dickens, 
for  between  fourteen  and  fifteen  cents  per  pound ;  and  tl^  said 
Dickens  was  found  by  your  orator  on  the  western  bank  of  the 
Mississippi  River,  in  the  State  of  Arkansas,  about  forty  miles 
above  Memphis,  Tennessee ;  and  the  proceeds  of  the  sale  of 
the  said  six  bales  of  cotton  were  collected  from  him  by  your 
omtor,  amounting  to  about  four  hundred  dollars,  but  not  one 
cent  has  ever  been  collected  for  the  twelve  bales  shipped  to 
Buckanan,  for  and  on  account  oi  the  said  bank,  or  ajqfiied  by 
said  bank  to  the  credit  of  your  orator's  bond. 

"  Youir  orator  further  states,  that,  relying  upon  the  statements 
of  the  agents  of  the  said  bank,  solenmly  m^Bide  and  often  reit* 
erated,  that  they  knew  nothing  about  the  twelve  bales  of  cot«> 
ton  or  any  othei*  part  of  the  eighteen  bales  shipped  as  before 
stated,  he  did  not  know  of  the  shipment  of  said  twelve  bales 
of  cotton  from  Young  ^  Richards,  Vicksburg,  to  Buckanan,  of 
New  Orleans,  for  and  on  account  of  the  said  Aberdeen  and 
Pontotoc  Railroad  and  Banking  Company,  until  long  after  die 
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rendition  of  said  judgment  in  December,  1840,  against  your 
orator,  as  a  debtor  to  said  bank,  in  favor  of  the  said  William 
M.  Tileston  &  Co.,  and  was  kept  firom  his  legal  and  lawful  de- 
fence and  credits,  on  the  trial  of  said  garnishment,  by  the  false 
assurances  of  the  bank  and  its  agents,  so  made  to  your  orator 
as  aforesaid,  and,  as  your  orator  fully  believes,  intended  for  and 
made  to  lull  him  to  sleep,  and  impose  upon  his  general  credu* 
lity  and  confidence  in  his  fellow-man  where  the  least  show  of 
honesty  is  to  be  discovered.  Tour  orator  further  states  unto 
your  Honor,  that  he  was  not  apprised  of,  but  wholly  ignorant 
of  the  fact,  thiat  the  said  twelve  bales  of  cotton  were  shipped 
by  the  agents  of  the  said  bank  from  Yicksburg  to  New  Orleans, 
as  above  stated,  until  by  a  critical  examination,  about  a  year 
or  thereabouts  since,  through  his  agent,  the  facts  were  ascer- 
tained to  be  as  before  stated." 

The  bill  then  preceded  to  chaj^e  a  fraudulent  combination 
between  the  bank  and  Tileston  &  Co.,  by  setting  up  a  fictitious 
claim  against  the  bank  for  the  purpose  of  depriving  Davis  of 
the  benefit  of  paying  the  bank  in  its  own  depreciated  notes, 
and  finally  averred  that  the  only  part  of  the  debt  still  due  was 
$  809.47,  which  he  tendered  in  the  notes  of  the  bank. 

An  injunction  was  issued  according  to  the  prayer  of  the  bill. 

In  June,  1844,  the  defendants  filed  a  demmrer,  and  assigned 
the  following  causes :  • — 

1st.  The  bill  shows  that  the  complainant  had' a  full  and 
complete  remedy  at  law,  which  he  has  neglected. 

2d.  That  the  bill  shows  that  complainant  knew,  at  the  time 
he  'answered  the  garnishment  against  him,  that  no  credit  had 
been  given  for  said  cotton,  and  having  at  that  time  acquiesced 
in  the  conduct  of  the  bank,  and  acknowledged  himself  indebt- 
ed to  the  amount  of  defendant's  judgment,  he  cannot  now  re- 
open the  judgment  in  this  court  to  be  heaid,  to  deny  what  he 
might  and  ought  to  have  denied  in  his  said  answer  to  said  gar- 
nishment. 

3d.  That  it  appears,  by  complainant's  own  showing,  that 
judgment  was  rendered  against  him  on  his  answer  at  December 
term,  1840 ;  that  he  made  a  payment  and  satisfaction  of  said 
judgment  by  the  execution  and  forfeiture  of  a  forthcoming 
bond  in  May,  1841 ;  that  as  late  as  between  June  and  Decem- 
ber, 1841,  he  took  the  benefit  of  the  valuation  law  on  said  ex* 
ecution,  and  postponed  further  action  by  the  said  defendants 
for  twelve  months  thereafter,  without  ever  settling  up  the  mat- 
ter contained  in  his  bill,  or  claiming  any  deduction  or  offset 
firom  the  said  judgment  in  favor  of  defendants. 

4th.  TLat  the  pretended  charge  of  fraud  is  not  specifically 
stated,  but  is  tague,  uncertain,  and  indefinite  in  general. 
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5th.  That  the  said  bill  seeks  to  offset  the  judgment  of  de- 
fendants against  said  complainant  on  his  answer,  and  to  pay  and 
discharge  the  same  with  the  bills  and  liabilities  of  the  Aber- 
deen and  Pontotoc  Railroad  and  Banking  Company,  obtained 
by  .him  after  he  has  acknowledged  himself  indebted  in  his 
answer,  and  after  judgment  has  been  rendered  against  him  in 
favor  of  defendants,  and  after  he  has  executed  a  forthcoming 
bond,  and  the  same  has  been  forfeited  and  become  a  new  judg- 
ment against  him  in  favor  of  defendants,  and  after  he  has 
availed  himself  of  the  valuation  law  on  said  judgment 

6th.  That  the  said  bill  shows  no  equity  on  its  face. 

There  being  a  joinder  in  demurrer,  the  case  was,  on  the 
llth  of  June,  1844,  set  down  for  hearing  on  the  bill  and  demur- 
rer at  the  next  term  of  the  court. 

On  the  2d  of  December,  1844,  a  rule  for  decree  pro  eonfesso 
was  entered,  and  on  the  3d  of  December,  the  defendants,  Tiles- 
ton  &  Co.,  filed  their  answer,  which  it  is  not  necessary  to 
recite. 

On  the  6th  of  December,  1844,  the  final  decision  of  the 
District  Court  was  signed  and  ordered  to  be  enrolled,  as  fol- 
lows:— 

<<  This  cause  came  on  to  be  heard  at  this  term,  and  was 
argued  by  counsel ;  and  thereupon,  upon  consideration  there- 
of, it  was  ordered,  adjudged,  and  decreed  as  follows,  viz. :  that 
the  demurrer  of  the  defendants  to  the  said  bill  of  complaint 
of  the  complainants  be  sustained,  and  the  said  bill  dismissed. 

''  It  is  further  ordered,  adjudged,  and  decreed,  that  the  de^ 
fendants  go  hence  and  recover  of  the  complainants  the  costs 
in  and  al^ut  this  cause  expended,  for  which  execution  may 
issue." 

The  complainant  appealed  firom  this  decree  to  this  court. 

The  cause  was  argued  by  Mr.  i2.  Davi$yfos  the  appellanti 
and  Mr.  S.  AdamSj  for  the  appellees. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

The  judgment  in  this  case  below  was  founded  entire^  on 
the  bill  in  -^.hancery  and  the  general  demurrer  to  it. 

There  is  in  the  record  an  answer  filed  a  few  days  previous 
to  the  judgment.  But  the  cause  having  before  been  set  down 
for  a  hearing  on  the  bill  and  demr  rer,  the  answer  does  not 
appear  to  have  been  at  all  considered,  — for  that  or  some  other 
reason, — and  is  not  referred  to  in  the  decision. 

The  only  question  for  consideration  by  us,  then,  is,  whether 
the  judgment  dismissing  the  bill  on  the  demurrer  was  correct. 

Upon  a  careful  examination  of  the  facts  and  principles  in- 
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volvedy  vre  feel  constrained  to  come  to  the. conclnsion  that  it 
was  not  correct.  We  aie.reluctant  to  form  this  conclusion,  he- 
cause,  on  examining  the  contents  of  the  bill,  it  does  not  in 
some  aspects  of  it  appear  free  from  what  is  exoeptionaUe,  and 
the  answer,  if  open  to  consideration  now,  would  show  a  denial 
of  most  of  its  material  allegations. 

But  as  the  answer  in  the  present  decision  must  be  put  out  of 
the  question,  and  as  the  demurrer  admits  all  Acts  duly  alleged  in 
the  bill,  the  plaintiff  seems  entitled  to  judgment  on  these  ad- 
missions, though,  to  prevent  injustice  by  oversight  or  mistake, 
we  shall  take  care  to  render  such  an  opinion  that  the  respond- 
ents can  be  enabled  in  the  court  below  to  avoid  suffering,  if 
they  possess  a  real  and  sufficient  defence  to  the  bilL  The 
grounds  of  our  judgment  are  as  followa. 

The  demurrer,  by  admitting  the  truth  of  the  allegationa  in 
the  bill,  admits  these  facts : —  . 

1st  That  the  complainant  had  a  good  defiance  to  a  large 
pert  of  the  original  judgment  recovered  against  him,  as  gar* 
nishee  of  the  bank,  and  which  he  did  not  know  at  that  time. 

2d.  That  he  was  entitled  to  pay  to  tl^  original  creditor,  th0 
bank,  its  own  notes  in  discharge  of  any  balance  due  to  it,  and 
which  were  under  per,  and  that,  through  fraud  between  the 
bank  and  the  respondtats,  the  demand  against  him  was  as- 
signed to  them,  and  he  sued  as  garnishee  of  the  bank,  in  order 
to  exclude  the  payment  in  its  notes. 

The  former  judgment  having  been  in  the  District  Court  of 
the  United  States,  these  grounds  for  an  injunction  against  the 
further  enforcement  of  it  till  the  mistake  as  to  the  defence  ia 
corrected,  and  the  balance  allowed  to  be;  satisfied  in  notes  of 
the  bank  then  held,  or  aa  equivalent  to  their  value  at  the  time 
of  the  judgment,  seem  equitable  on  these  allegations,  thus 
admitted. 

The  respondents  can,  er  cequo  et  bonoj  claim  to  stand  in  no 
better  condition  than  th(d  bank.  If  there  was  a  further  good 
defence  against  the  bank,  there  was  against  them.  And  if  in 
-any  material  respect  they  and  the  bank  firaudulently  combined, 
by  or  in  that  suit,  to  deprive  the  debtor  of  any  legol  advantage, 
the  least  which  can  be  done  in  equity  is  to  restore  him  to  it 

What  is  the  answer  to  this  view  ?  <Not  that  the  demurrer 
does  not  in  law  admit  the  goodness  of  a  further  defence,  and 
one  not  known  at  the  judgment,  and  likewise  the  existence 
of  fraud  by  those  parties,  but  that  the  statement  of  the  de* 
fence  is  not  entitled  to  full  credit,  is  contradictory,  and  de- 
velops culpable  n^lect  to  enforce  the  defence,  and  that  the 
fiaud  is  not  set  out  with  sufficient  detail. 

But  so  fSur  as  regards  the  credibility  to  be  given  to  the  state- 
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ment  of  the  furthEtr  defence  in  the  bill,  that  statement  cannot 
be  impugned  on  a  demurrer.  The  truth  of  it  caA  be  doubted 
only  where  a  denial  of  it  is  made  in  an  answer,  or  proof  is 
offered  against  it,  neither  of  which  is  now  before  us.  The 
next  objection,  founded  on  some  supposed  contradictions  in  the 
bill,  as  if  not  knowing  the  existence  of  the  defence  when  he 
delivered  the  cotton  on  which  it  is  founded,  can  be  reconciled 
on  various  hypotheses,  which  need  not  here  be  detailed.  For, 
however  this  may  be,  we  think  the  allegations  sufficiently 
distinct  on  a  general  demurrer. 

The  validity  of  the  defence  as  alleged  is  resisted  as  the 
\JBat  objection,  and  rests  on  the  ground,  that  he  had  an  oppor* 
tunity  to  make  it  at  law  and  omitted  to  improve  it.  This 
principle  is  conceded  to  be  correct,  if  the  defence  was  then 
known.  But  the  bill  avers  he  was  ignorant  of  the  existence 
of  the  defence  when  the  judgment  was  recovered.  This  ex- 
cuse in  some  instances  might  not  avail  him  at  law.  It  has 
been  settled,  that  in  an  action  at  law,  if  the  party  omits  to 
make  a  defence  which  existed  to  a  part  or  all  of  the  cause 
of  action,  he  can  afterwardshave  no  redress  in  a  separate  legal 
proceeding.  Tilton  v.  Gordon,  1  N.  Hamp.  83 ;  7  D.  ^  R 
269;  1  Ld.  Raym.  742 ;  9  Johns.  232;  2 N.  Hamp.  101 :  12 
Mass.  263.  In  such  case,  he  can  sometimes  obtain  relief  by 
a  petition  for  a  new  trial,  but  seldom  in  any  other  manner. 

In  certain  instances,  if  the  defence  arose  out  of  something 
subsequent  to  the  ori^'  :al  cause  of  action,  such  as  a  part  pay- 
ment of  money,  or  a  delivery  of  property  to  be  applied  in  pert 
|wyment,  and  the  creditor  neglected  to  make  the  application, 
it  has  been  held  that  this  may  be  treated  even  at  law  as  a  dis- 
tinct transaction,  the  creditor  having  thus  rescinded  or  failed  to 
fulfil  his  promise  to  apply  the  money,  and  a  separate  action  be 
then  maintained  to  recover  it  back.  Snow  v.  Prescott,  12  N. 
Hamp.  S35 ;  7  N.  Hamp.  535. 

However  this  flhould  be  at  law,  there  is  strong  equity 
and .  substantial  justice  in  it,  and  much  more  in  cases  where, 
as  is  usual,  the  debtor  is  defaulted,  having  no  defence  to  the 
ordinal  cause  of  action,  and  supposes  that  the  creditor,  in 
nuSdng  up  judgment,  will  deduct  all  payments  and  all  prom- 
ised allowance,  and  does  not  discover  the  neglect  to  do  it  till 
after  execution  has  issued. 

The  present  application  being  in  equity  and  not  at  law, 
a  party  in  the  former  is  clearly  entitled  to  an  injunction,  if 
there  was  accident,  or  mistake,  or  fraud,  in  obtaining  the  judg- 
ment. 

So  ignorance  of  a  defence  goes  far,  sometimes,  to  repel  negli- 
gencei  though  standing  alone  it  may  not  be  a  sufficient  groimd 
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for  such  relief.  See  1  Bibb,  173 ;  Cook»  175 ;  4  Hayw.  7 ; 
4  Mumford,  130 ;  6  Hammond,  82 ;  Brown  v.  Swann,  10  Pe- 
ters, 498,  502;  2  Swanston,  227;  Thompson  v.  Berry,  3 
Johns.  Ch.  395. 

On  this  point,  howeyer,  we  give  no  decisive  opinion,  be- 
cause ail  of  us  are  not- satisfied  that  a  clear  remedy  can  be 
giyen  at  law  on  these  facts  by  a  separate  action,  and  as  we 
have  jurisdiction  of  this  cause  on  the  other  ground  of  fraud, 
we  advert  to  this  merely  as  being  one  of  the  {dausible  reas^ia 
in  favor  of  an  injunction,  till  the  whole  matters  between  the 
parties  can  be  further  investigated.  (See  reasons  for  this  course 
in  United  States  v.  Myers,  2  Brock.  516 ;  1  Wheat.  179 ;  2 
Gaines's  Gas.  in  Err.  1 ;  10  Johns.  587  ;  1  Paige,  Gh.  90.) 

The  existence  of  fraud  in  obtaining  the  original  judgment, 
which  is  the  other  ground  assigned  for  relief,  is  next  to  be  con* 
sidered.  It  is  not  only  alleged  generally,  but  in  the  details,  so 
far  as  already  specified,  in  this  opinion.  A  general  allegation  of 
it  in  the  bill  would  have  been  sufficient,  if  so  certain  as  to  ren- 
der the  subject-matter  of  it  clear.  (Nesmith  et  aL  v.  Galvert,  1 
Woodb.  io  Minot,  44 ;  Smith  v.  Burnham,  2  Sumner,  612 ;  and 
Jenkins  v.  Eldridge,  3  Story,  R.  181.)  The  demurrer  admits 
the  fraud  thus  set  out,  and  the  law  is  undoubted,  that  our  jurift> 
diction  in  equity  extends  over  frauds  generally,  and  in  a  sproial 
manner  one  like  this,  to  which  it  is  doubtful  whether  any  rem- 
edy existed  by  law  when  defending  the  origirial  action.  2 
Gaines's  Gas.  in  Err.  1 ;  10  Johns.  587 ;  1  F^e  Gh.  90 ;  2 
Stuart,  420. 

The  character  of  this  fraud,  as  admitted  by  the  demmrer  to 
exist,  is  one  of  great  injustice  to  the  community,  it  being  equi- 
table, no  less  thiui  legal,  in  Mississippi,  by  an  express  statute, 
for  debtors  of  a  bank  to  make  payment  to  it  in  its  own  bills. 
(Laws  of  Miss.,  A.  D.  1842,  p.  140.; 

It  seems  generally  allowable,  even  on  common  law  {vinci- 
pies,  as  a  set-off.  See  the  express  declaration  to  that  effect  by 
this  court  in  The  United  States  «r  Robertson,  5  Peters,  659 ; 
see  also  Planters'  Bank  v.  Sharp  et  al.,  at  this  term. 

Looking  probably  to  a  transaction  much  like  the  present, 
the  court,  in  5  Peters,  say,  — ''  So  far  as  these  notes  were  in 
possession  of  the  debtor  at  the  time  he  was  summcoied  as  a  gar- 
nishee, they  form  a  counter  claim,  which  diminishes  the  debt 
to  the  bank  to  the  extent  of  that  counter  claim."  But  how 
the  balance  is  to  be  paid  in  respect  to  notes,  the  court  forbore 
to  give  any  opinion  (p.  684). 

Any  assignment  or  other  proceeding  got  up  with  the  fraudur 
lent  intent  of  preventing  the  exercise  of  that  right,  as  is  here  al- 
leged and  admitted,  cannot  receive  the  countenance  of  this  court 
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Bat  we  do  not  decide  on  the  extent  at  law  to  which  such  a  de- 
fence can  be  made  in  Misufldippi,  or  in  respect  to  the  manner  of 
paying  the  balance ;  as  all  our  concludcMis  here  rest  entirely  on 
the  averments  and  the  admission  of  their  conectness  by  the  de^ 
mnrrer. 

In  coming  to  our  conclusions^  we  by  no  means  would  be  un- 
derstood, as  before  intimated^  to  improve  all  the  language  or 
forms  of  allegation  adopted  in  this  bilL  But  we  are  forced  to 
think  that  enou^  is  stated  in  it,  in  substance,  to  give  us  juria- 
diction,  and  to  entitle  the  complainant  to  relief,  when  the  state- 
ment is  not  denied  by  the  respondents. 

The  judgment  below  in  favor  of  the  demurrer  is,  therefore, 
reversed.  But  in  order  that  justice  may  be  done  between  these 
parties  on  the  answer  and  any  evidence  either  of  them  may 
widx  Xo  file,  final  judgment  is  not  rraidered  here  for  the  plain- 
tiff, but  the  case  is  remanded,  in  order  that  leave  may  be  given 
to  the  respondents  to  withdraw  their  demurrer,  and  the  cause 
be  heard  on  the  bill  and  answer,  if  no  evidence  is  desired  to  be 
put  in ;  ox  on  these  andnuch  evidence  as  the  parties  may  widi 
to  offer. 

Order. 

This  cause  came  <m  to  be  heard  on  the  imuscript  of  the 
record  fiNHn  the  D^ct  Court  of  the  United  Stales  for  the 
Northern  District  of  Mississippi,  and  was  argued  by  counseL 
On  consideration  whereof,  it  is  now  here  ordered  and  decreed 
by  tfds  court,  that  the  decree  of  the  said  District  Court  sustaii^ 
ing  the  demurrer  to  the  bill  of  complaint  be  and  the  same  is 
hereby  reversed  with  costs,  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  Distinct  Court,  in  order 
that  leave  may  be  given  to  the  req^ndents  to  withcbraw  their 
demurrer,  and  that  the  cause  knay  be  heard  on  the  bill  and  an- 
swer, if  the  parties  do  not  desire  to  put  in  any  evidence,  or  on 
the  bill  and  answer  and  such  evidence  as  the  parties  may  wish 
to  offer. 
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HS0T    BlATBlWBOIf,    RjiBPONDBNT    AMD    ApPBLLAXT,    9,    JoHH    H. 

Ci:un,  ADMiKiSTBATom  or  Willaxd  W.  Wbtxobb,  Appbllbb* 

Although  a  new  member  cannot  be  admitted  into  a  partnenhip  without  the  con- 
aent  of  all  paitiea,  jet  a  penon  who  haa  obtained  a  ahare  in  the  concern  can, 
•Aar  thfl  pailiieiahip  baa  evpiredi  maintain  a  anit  in  obaneerf  for  hia  ihare  of  the 
profita. 

The  language  of  the  complainant  in  hia  bill^  **  that  he  became  intereated  in  a  ahip 
and  cargo  al  and  ftom  Gibraltar,"  ii  deciaiTO  of  the  queation  of  time  when  hJM 
tataraii  ooaunenoed,  and  abowa  that  he  had  no  interest  until  aba  aniTed  at  Qtb- 
raltar. 

Where  a  maator  and  auoereargo  waa  to  receiTe  a  certain  mm  per  month  aa  wagea, 
1  a  oonuniaiion  of  n^e  per  oent,  and  alae  one  tenth  of  ail  the  profita,  and  i| 


.  proaeeutm^    _    ,  „ 

thereof  and  expreinng  nia  willin^ea  to  continue  the  buaineai  upon  the  aame 
tanna  aa  before,  to  which  they  did  not  object,  auch  continuance  ct  the  bvwineai 
UMHt  be  gorerned  bj  the  iame  mlaa  which  leguktad  the  tranaactiona  in  the  fint 


This  was  an  vppe^l  from  the  Circuit  Coiurt  of  the  United 
States  for  the  District  of  Rhode  Island. 

The  record  ^was  very  yoluminous,  being  a  printed  volume  of 
more  than  five  hundred  pages,  which  contained  numerous  let- 
ters and  accounts  relating  to  trading  voyages  to  different  and 
distant  parts  of  the  world,  from  October,  1820,  to  November, 
18S6.  There  were  three  reports  from  masters  in  chancery  in 
the  court  below,  and  a  supplemental  report  made  to  this  court 
by  agreement  of  counsel  and  sanction  of  the  court.  The  aiw 
guments  of  counsel  referred  to  a  great  number  of  these  trani^ 
Actions,  of  ^hich  it  is  impossible  to  give  any  other  than  a  gen* 
«ial  outline. 

In  the  year  1820,  there  were  in  Providence,  Rhode  Island, 
two^  mercantile  houses,  one  known  by  the  name  and  firm  of 
Edward  Carrmgton  ^  Co.,  and  the  other  by  that  of  Cyrus  BaV 
ler.  The  house  of  Edward  Carrington  &  Co.  was  composed 
of  Edward  Carrington  and  Samuel  Wetmore. 

In  OctobeTi^  1820,  these  two  houses  made  the  following 
agreement  with  Henry  Mathewson,  the  present  appellant. 

"  This  agreement  witnesseth :  That  whereas  Messrs.  Lynch, 
Hill,  &  Co.,  of  the  republic  of  Chili,  have  contracted  and 
agreed  with  his  Excellency^  General  San  Martin,  commander- 
in-chief  of  said  republic,  to  fCupish  to  him,  or  said  government, 
a  quantity  of  military  stores,  which  contract  has  bei^n  assigned 
to  Cyrus  Butler  and  Edward  Carrington  &  Co.,  who  have  un- 
dertaken to  furnish  the  same.  Wherefore  the  said  Cyrus  But- 
ler and  Edward  Carrington  &  Co.  on  the  one  part,  and  Captain 
Henry  Mathewson  on  the  other  part,  all  of  l4ovidence«  in  the 
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State  of  Rhode  Island,  on  the  12th  day  of  October,  A.  D.  1820, 
make  and  enter  into  the  following  agreement  and  stipnlationa, 
wiz. :  — 

"  lat  The  said  Henry  Mathewaon  agrees  to  take  the  eprn* 
mand  of  the  ship  or  vessel  the  said  Butler  and  Catrington  d& 
Go.  shall  provide  for  said  expedition,  and  at  all  times  to  act  as 
captain  and  supercargo  thereof. 

<<  2d.  The  said  Mathewson  is  to  proceed  to  Europe,  attend  to 
the  purchase  of  said  military  stores,  proceed  therewith  in  said 
ship  to  Chili  and  Peru,  deliver  the  same,  receive  the  payment 
therefor,  and  do  all  and  every  thing  that  may  be  neceasary  and 
advisable  for  the  faithful  accomplishment  of  said  contract,  both 
as  regards  the  delivery  of  the  military  stores  and  the  receiving 
the  payment  therefor^  whether  the  said  payments  shall  be  in  ca& 
or  in  produce  of  the  republics ;  and  wiUi  the  said  payments, 
proceed  to  such  ports  in  China.  ISurope,  or  the  United  States 
as  may  be  considered  most  advantageous,  and  according  to  the 
instructions  and  recomm^dations  of  said  Butler  and  Carrington 
&  Co.  Providing,  further,  that  should  any  circumstance  have 
occurred,  or  should  occur,  to  prevent  the  contract  being  coqh 
plied  with  on  the  part  of  the  Chilian  or  Peruvian  government, 
or  by  Oeneral  San  Martin  or  his  successor,  then  the  said  Math* 
ewson  is  to  use  his  best  abilities  and  exertions  to  dispose  of 
said  military  stores  in  the  most  advantageous  manner,  and  to 
[the]  best  profit ;  and  the  proceeds  of  such  sale  embark  on 
board  said  diip,  and  proceed  therewith  to  siich  ports  in  China, 
Europe,  or  the  United  States  as  may  be  considered  most  ad^ 
vantageous,  and  according  to  the  recommendations  and  instruc- 
tions of  said  Carrington  fo  Co.  and  C.  Butler. 

<^  3d.  The  said  Butlef  and  Carrington  &;  Co.,  on  their  part^ 
promise  to  allow  and  pay  the  said  Ibthewson  fifty  dollars  per 
month,  as  wages  as  navigator  and  master  of  the  ship,  and  also 
the  sum  of  seven  hundred  dollars  as  commission  for  attending 
and  procuring  the  purchase  of  said  military  stores  in  Europe, 
for  delivering  and  making  the  sale  of  the  same  in  Chili  or  Pe- 
ru, recrtving  the .  payment  either  in  cash  or  produce  of  the 
republics,  and  delivering  the  same  in  China,  Europe,  or  the 
United  States,  —  he  conforming  always  to  the  instructions,  and 
recommendations  of  said  Butler  and  Carrington  &  Co.  The 
said  Mathewson  is  to  have  allowed  him  all  travelling  expenses 
and  charges  that  attach  to -business. 

'^  It  is  further'^mtltually  agreed  between  the  aforesaid  parties, 
that  after  delivering  or  depositing  the  proceeds  of  the  aforesaid 
military  stores,  and  completing  and  finishing  the  aforesrid 
agreement,  according  to  the  tenor  thereof,  a  new  voyage  and 
adventure  is  to  be  begun  in  the  following  manner :  -^ 
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"  Ist.  The  8ai4  Henry  Mathewson  is  then  to  be  admitted  an 
owner  in  add  ship  of  one  tenth  part,  at  the  rate  of  her  first 
cost  in  the  United  States,  including  repairs  on  hull,  sails,  and 
rigging,  that  may  be  put  on  her  after  her  purchase,  either  in  Jthe] 
United  States,  Europe,  or  elsewhere ;  and  also  owner  ot  one 
tenth  part  of  her  cargo,  on  such  new  voyage  and  adventure. 

"  2d.  Said  Butler  and  Carrington  &  Co.  agree  to  sell  said 
Mathewson,  and  he  agrees  to  purchase,  one  tenth  of  the  ship, 
on  the  terms  heretofore  described  in  article  •first. 

"  3d.  Said  Cyrus  Butler  and  E.  Carrington  &  Co.  agree  to 
furnish  the  sum  of  fifty  thousand  dollars  (as  a  cai^o  for  said 
ship)  at  the  port  where  the  said  ship  shall  deliver  and  deposit 
the  proceeds  of  said  military  stores. 

"  4th.  The  said  Mathewson  is  to  allow  said  Butler  and  E. 
Carrington  &  Co.  interest,  at  the  rate  of  six  per  cent,  per  an- 
num, for  his  one  tenth  of  ship  and  cai^o,  firom  the  time  the 
proceeds  of  the  military  stores  (heretofore  mentioned)  are  de* 
Uvered  or  deposited  in  manner  as  heretofore  stipulated. 

/'  5th.  The  said  Mathewson  is,  in  this  new  voyage,  to  have 
liberty  to  proceed  tp  such  ports,  countries,  and  places,  backward 
and  forward,  for  trade,  freight,  or  other  employment  of  the  ship 
and  cargo,  as  he  may  think  most  for  the  interest  and  advantage 
of  the  concern  in  said  ship  and  cai^o. 

'^  6th.  In  this  new  voyage,  as  before  described,  it  is  mutually 
agreed,  the  said  Mathewson  shall  have  fifty  dollars  per  month, 
as  wages  as  commander  and  navigator  of  said  ship,  to  com« 
mence  with  the  new  voyage,  and  as  supercargo  a  commission 
of  five  per  cent  on  the  net  amount  [of]  all  property  safely  re- 
tumed  to  the  United  States,  Canton,  or  Europe,  proceeding 
firam  the  original  stock  of  fifty  thousand  doUan,  together  with 
one  tenth  of  all, the  profits  and  earnings  made  in  the  voyage  or 
▼crfag^S)  fipeights  or  otherwise. 

^  7th»  It  is  agreed  that  the.  wages  and  commissions  specified 
and  agreed  for  in  the  siztli  article  are  to  be  in  full  of  all  ser- 
vices and  privileges  to  Captoin  Mathewson,  as^mas^er  and  m^ 
peicargo  during  the  voyage  or  voyag€i0  heretofore  specified  or 
odierwiBe. 

"  It  is  understood,  the  said  Mathewson  h  to  have  no  privilege 
in  the  first  voyage  heretofore  specified,  and  that  the  wagtQS  aad 
eommissions  of  seven  hundred  dollars  allowed  on  that  voyage 
an  to  be  paid  in  the  United  States  at  the  end  of  voyage. 
(Signed,)  Ctbits  Butlea, 

Enwaan  Cabbucotoiv  &,  Co.| 
Hkhkt  HiTHcwsoiVr" 

In  pmmanoe  of  this  agreement,  Mathewyon  tqwired  to 
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Europe,  and  in  December,  1820,  at  the  Tezel,.  reoeired  the 
ahip  Mercury  and  her  cai^o  from  the  other  parties.  He  also 
receiyed  two  sets  of  instructions,  one  genuine,  and  the  other 
fictitious,  to  be  used  in  case  of  capture.  The  true  instructions 
commenced  in  this  way ;  •— 

''Prtmdenee^  November  13,  1820. 
''  Capt.  Hsnbt  Hatbcwsom  : 

<'  Sir,  -*-  We  herewith  hand  you  the  letter  of  Messrs.  Lynch, 
Hill,  &  Co.,  of  Valparaiso,  to  Edward  Garrington  &  Co.,  under 
date  of  June  15,  1820,  accompanied  with  a  contract  made  by 
their  Mr.  Lynch  with  Oeneral  San  Martin,  commander-in-chief 
of  the  Chilian  and  Peniyian  armies,  azid  in  behalf  of  said 
goYemment.  You  will  observe,  on  penisal  of  the  letter  and 
contract,  that  the  muskets,  carbines,  and  sabres,  expressed  in 
the  first  article  in  the  contract,  are  to  be  furnished  by  Lynch, 
Hill,  A  Co.  themselves,  ud  that  the  same  articles  mentioned 
in  the  second  article  are  ;the  ones  intended  to  be  supplied  by 
ourselves,  and  are  the  same  as  we  directed  to  be  purchased  by 
yourself  in  Europe,  viz. :  — 

20,000  muskets,  of  good  proof. 

7,000  carbines. 

7,000  cavalry  sabres. 
"  The  prices,  you  will  observe,  are  stipulated  at  eight  and  a 
half  dollais  for  the  muskets,  six  dollars  for  (he  carbines  and 
cavalry  sabres,  to  be  imported  into  Peru  firee  of  duties,  and  the 
proceeds,^  or  jpayment  K>r  the  same,  is  also  allowed  to  be  ex^ 
porte4  free  of  duties.  The  delivery  of  the  said  arms  to  be  at 
any  one  port  in  Peru  in  possession  of  the  patriots  under  Oen-' 
eral  San  Martin,  or  where,  on  your  arrival  at  any  one  of  said 
pcvts,  Oeneral  San  Martiu  may  determine,  on  the  coast  of  Peru. 
You  will  observe  the  contract  provides  that  any  articles,  the 
produce  of  Peru,  may  be  received  in  payment  (at  the  current 
marketplace)  for  the  aims ;  always  by  the  agreement  and  con- 
sent of  both  contracting  parties,  and  that  the  same  may  be  ex* 
ported  firee  of  duties.  You  will  also  observe,  that  the  duties 
on  the  import  of  any  other  articles  of  merchandise  by  said 
Lynch,  into  the  port  of  Peru,  are  to  be  admitted  towards  the 
payment  of  the  said  arms.  You  will  also  observe  it  is  under- 
stood, that,  if  the  payment  is  made  in  specie  for  said  arms,  it  ,is 
permitted  to  be  exported  firee  of  duties." 

The  instructions  then  proceeded  to  tell  him  how  to  arrange 
his  cargo,  what  to  do  when  he  ^ot  to  Talparaiso,  and  continued 
thus:  — 

"  In  the  execution  of  this  business  it  will  require  your  best 
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attention  and  circumspection  to  weigh  well  all  points  and  cir- 
cumstances, and,  in  conjunction  with  Lynch,  Hill,  &  Co.,  pur- 
sue that  course  best  calculated  to  have  the  contract  complied 
with,  taking  care  at  the  same  time,  as  much  as  possible,  to 
have  the  payment  therefor  placed  under  favorable  circum- 
stances ;  or  if  circumstances  should  have  occurred  to  defeat  the 
expedition,  and  with  it  destroy  the  hope  of  having  the  con- 
tract complied  with,  you  are  then  to  adopt  the  next  best  plan 
to  make  the  sales  of  our  property  to  the  best  advantage.  If 
the  contract  is  complied  with  by  General  San  Martin,  we 
should  recommend  your  fully  loading  the  ship  with  copper, 
(taking  the  same  as  payment  towards  the  arms,  particularly  as 
it  is  to  be  allowed  export  free  of  duties) ;  and  taking  copper 
may  facilitate  and  help  the  government,  and  be  the  means 
of  getting  pa3rment  before  the  expiration  of  the  eighty  days 
limited  in  the  contract,  and  taking  the  balance  in  specie,  and 
proceed  immediately  to  Canton ;  or  if  the  contract  is  not  com- 
plied with,  and  you  should  make  thB  sale  in  Chili,  or  other 
place  where  copper  can  be  procured  at  not  exceeding  fifteen  or 
sixteen  dollars  the  quintal  on  board,  we  should  then  also  recom- 
mend your  loading  with  copper,  particularly  if  it  should  aid 
you  in  making  sales  of  the  arms ;  and  then  taking  the  balance  in 
specie,  and  proceed  direct  for  China.  After  having  disposed  of 
the  arms,  and  obtained  the  payment  for  the  same,  it  will  be  of 
much  importance  that  you  reach  China  as  direct,  and  with  as 
little  delay,  as  possible.  In  order  that  a  second  deposit  may 
be  had  for  the  property,  and  that  a  new  vo3rage  may  be  begun 
anew,  without  any  regard  to  the  present  one,  after  reaching 
Canton  you  will  deliver  all  our  property  to  Messrs.  S.  Russell 
&  Co.,  except  the  fifty  thousand  dollars,  which  you  are  to  re- 
tain as  a  capital  for  the  ship  in  any  futuie  operations  you  may 
think  it  advisable  to  undertake,  either  by  tradiiig  or  freighting, 
according  as  you  think  most  profitable  for  all  concerned ;  per- 
haps a  cai^o  from  China  for  Chili  or  Peru  may  be  a  good  in- 
vestment. However,  after  you  get  to  Canton,  and  take  the 
fifty  thousand  dollars  as  a  capital,  you  must  be  your  own  mas- 
ter, and  do  that  which  is  best." 

The  instructions  then  proceeded  to  provide  for  many  contin- 
gencies, and  concluded  with  a  general  reference  to  conversa- 
tions between  the  parties  before  Mathewson  left  the  United 
States. 

The  fictitious  instructions  provided  entirely  for  a  trading 
voyage  to  Columbia  River,  tfience  to  Canton,  d&c. 

In  April,  1821,  having  purchased  a  cai^o  of  arms,  Mathew- 
son sailed  firom'  Bremen,  in  the  ship  Mercury,  for  TalparaiaO| 
and  arrived  there  in  August  of  the  same  year. 
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From  Talpaiaiflo  he  went  to  Lima,  where  he  aiiiyed  in  Sep- 
tember. 

On  the  Ist  of  Jmie,  1821,  a  transaction  oocorred  at  Provi- 
dence which  was  the  basis  of  this  litigation.  WiUaxd  W.  Wet- 
more  (and  his  administrator,  the  present  defendant  in  error) 
claimed  to  have  been  admitted  on  that  day  as  a  partner  in  tibe 
firm  of  Edward  Carrington  A  Co.,  and  the  fouowi^  entry 
upon  their  books  was  produced  upon  the  call  of  the  d^endant 
Ifathewson. 

<<  Providence,  Jmie  1st,  182L 

Day-book. 

Edward  Carrington  &,  Co.  -^New  concenL 

Edward  Carrington  f  , 
Samoel  Wetmore  f  ^ 
W.  W.  Wetmore      f " 

And  commencing  on  the  first  page,  under  date  of  1st  June, 
1821,  and  continuing  through  several  pages,  Eefward  Car> 
rington  &  Co.,  old  concern,  are  credited  with  the  sum  of 
1 118,967.32,  for  their  interest  in  various  adventures  and  shipn 
ments  then  outstandings 

The  conresponding  leger  is  headed,  '*  New  concern,  leger  A,'' 
and  commences  with  the  same  date. 

Let  ua  return  to' the  voyages  of  ItfalhewBon. 

At  Lima  he  sold  his  cargo  of  arms,  and  was  detained  there 
nearly  ten  months  waiting  for  payment  from  the  Peruvian 
government. 

In  June,  1822,  having  chartered  the  Mercury,  at  Lima,  to  a 
person  by  the  name  of  Rodolpho,  he  sailed  with  the  proceeds 
of  the  arms  for  Gibraltar,  by  way  of  Rio  de  Janeiro,  and 
arrived  at  Gibraltar  in  November,  1822. 

In  December,  1822,  he  sailed  from  Gibraltar,  on  a  trading 
and  freijghting  voyage,  with  freight  and  merohandise  for  the 
joint  account  of  the  owners. 

Arrived  at  Rio,  February,  1823. 

Sailed  from  Rio,  February,  1823. 

Arrived  at  Yalparaiso,  April,  1823. 

Arrived  at  Cdlao,  July  1,  1823. 

Left  Callao,  September,  1823. 

Arrived  at  Arica,  October,  1823. 

Left  Arica  for  Callao,  October  25, 1823. 

Arrived  at  Callao,  December,  1823. 

Sailed  from  Callao  for  Canton,  January  1, 1824. 

Arrived  at  Canton,  April  10,  1824. 

Left  Canton  for  South  America,  July  11,  1824. 
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Anived  at  Monterey,  October  25,  1824 

Left  Monterey  for  Mazatlan,  January  1,  1825. 

Arrived  at  Mazaflan,  January  21,  18!S25. 

Left  Mazatlan  for  Lima,  March  20, 1825.  Arrived  at  Guay^ 
aquil,  June  3, 1825,  where  the  ship,  being  injured  in  a  gale  and 
decayed  by  age,  was  condenmed  and  sold. 

On  the  12th  of  September,  1825,  Mathewson  embarked  at 
Guayaquil  with  goods  and  money  for  Lima,  in  the  steamboat 
Tilica,  which  was  blown  up  and  destroyed  on  the  passage. 

In  November,  1825,  being  at  Lima,  Mathewson  chartered 
three  fourths  of  the  ship  Superior.  He  claimed  to  do  this  upon 
his  sole  responsibUity  and  risk,  and  therefore  to  be  entitled  to 
all  the  profits,  allowing  to  Butler,  Carrington  &*  Co.  only  the 
interest  upon  such  portion  of  the  partnership  funds  as  were  in- 
vested in  the  adventure. 

In  November,  1825,  he  sailed  from  >Lima  to  Canton,  where 
he  arrived  in  March,  1826.  Leaving  there  in  June,  he  returned 
to  Valparaiso,  where  he  anived  in  October,  and  consigned  all 
his  property,  individual  as  well  as  joint,  to  Alsop,  Wetmore,  &> 
Co.,  who  sold  it  at  a  large  profit. 

In  June,  1827,  he  arrived  in  Providence,  having  been  absent 
nearly  seven  years. 

During  all  these  voyages,  Mathewson  claimed  to  have  re- 
ceived sums  of  money  for  himself  upon  various  accounts ;  such 
as  presents  and  gratuities  from  the  persons  with  whom  he 
dealt ;  from  Spaniards  for  assisting  in  concealing  their  money ; 
a  deposit  from  a  man  named  Martinez,  to  be  invested  in  mili- 
tary clothing  for  him  at  Gibraltar,  but  who  could  never  after- 
wards bo  found  or  heard  of;  from  passengers  for  taking  care  of 
their  money;  presents  from  several  persons  for  transporting 
specie  from  the  shore  without  fiill  duties ;  and  profits  upon  all 
these  sums,  invested  upon. his  own  account  in  articles  of  trade 
sold  and  reinvested  from  time  to  time,  paying  freight  for  the 
same. 

In  1830,  Willard  W.  Wetmore,  of  New  Haven,  in  Connecti- 
cut, filed  a  bill  on  the  equity  side  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  ^hode  Island  against  Mathew- 
son. claiming  to  have  been  admitted  by  Edward  Carrington  & 
Co.  as  a  member  of  their  firfn  in  June,  1821,  and  calling  upon 
Mathewson  to  render  aii  account  of  his  agency  as  master  and 
supercargo  of  the  ship  Mercury,  on  a  voyage  by  him  prosecuted 
before  he  became  part  owner  of  said  ship ;  and  of  his  agency 
as  master,  supercargo,  and  part  owner  of  said  ship  and  her  cargo 
after  he  became  a  part  owner ;  and  also  of  his  employment  of 
the  funds  of  the  owners  of  the  Mercury,  after  her  condemna- 
tion and  sale,  in  the  ship  Superior,  three  fourths  of  which  he 
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chartered  at  Lima  in  November,  1825.  The  bill  alao  called  for 
a  discovery  of  all  hia  transactions  during  the  adventorea. 

This  bill  was  afterr^urds  amended  by  the  insertion  of  the 
following  clause  after  the  claim  ta  have  been  admitted  as  a 
partner  in  June,  1821,  viz. :  —  "  {amendment — and  then  and 
there  became  the  assignee  and  purchaser  of  one  fourth  of  nine 
twentieth  parts  of  said  ship  Mercury  and  her  cargo  and  of  one 
fourth  of  nine  twentieth  parts  of  all  the  rights  of  all  the  righie 
of  said  Edward  Carrington  A  Co.  in  and  to  said  contract  with 
the  said  Mathewson,  and,  as  such,  entitled  to  a  discovery  and 
relief  against  the  said  Mathewson)." 

In  September,  1830,  Mathewson  filed  his  answer,  to  which 
exceptions  wQre  taken,  and  in  February,  1831,  filed  a  further 
answer.  In  these  answers  he  denied  that  the  complainant  ever 
was  a  partner  in  the  house  of  Edward  Carrington  &  Co.,  or  that 
he  ever  had  any  interest  in  the  ship  Mercury  and  cargo,  or  in 
the  concerns  of  said  adventure.  The  answers  then  went  into 
a  minute  detail  of  all  the  transactions  which  had  occurred  dur- 
ing all  these  voyages,  and  had  annexed  to  them,  a  hundred  and 
seven  accounts  with  different  persons,  explaining  the  shipments, 
sales,  freights,  purchases,  remittances,  &c.,  &c. 

At  November  term,  1831,  the  cause  was  referred  to  Samuel 
Eddy^  as  master  in  chancery,  "  to  take  and  state  an  account 
between  the  complainant  and  the  defendant,  Henry  Mathew- 
son, touching  and  concerning  tl\e  concerns  and  business  of  the 
partnership  subsisting  between  the  parties  in  said  cause,  and  all 
the  other  matters  and  things  charged  in  said  bill  of  complaint." 

At  June  term,  1832,  Samuel  Eddy,  Richard  E.  Randolph, 
and  John  H.  Ormsbee  were  appointed  masters  under  the  above 
interlocutory  decree. 

In  1834,  whilst  the  cause  was  pending  before  the  masters, 
Wetmore,  the  complainant,  died,  and  letters  of  administration 
upon  his  estate  were  granted  to  John  H.  Clarke,  a  citizen  of 
Rhode  Island,  the  laws  of  that  State  not  permitting  a  person 
residing  out  of  the  Stata  to  become  the  administrator  of  a  cit- 
izen thereof.  Clarke,  the  appellee  in  the  case  now  before  the 
court,  filed  a  bill  of  revivor.  Mathewson  appeared,  and  moved 
to  dismiss  the  suit  on  the  ground  of  want  of  jurisdiction,  inas- 
much as  the  administrator  and  respondent  were  citizens  of  the 
same  State.  The  Circuit  Court  dismissed  the  bill ;  but  the 
cause  being  brought  up  to  the  Supreme  Court,  this  judgment 
was  reversed,  and  the  caiuse  remanded  for  further  proceedings. 
The  report  of  this  case  will  be  found  in  12  Peters,  164. 

In  January,  1839,  Charles  P.  Tillinghast  was  appointed  a 
third  master,  in  the  place  of.  Samuel  Eddy,  to  act  in  conjunc- 
tion with  the  other  two. 
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In  Norember,  1840,  the  mastert  made  a  very  elaboiate  report 
to  the  court,  accompanied  by  numerous  depositions,  in  which 
report  they  found  a  balance  due  from  Mathewson  to  the  ad- 
ministrator of  $8,098.62.  To  this  teport  Mathewson  filed 
twenty-six  exceptions. 

At  June  term,  1841,  the  master's  report  was  referred  back  to 
the  same  masters,  to  reexamine  and  review  and  reconsider  the 
same,  with  liberty  to  either  party  to  introduce  further  evir 
dence ;  the  plaintiff  to  have  leave  to  amend  his  bill,  and  the 
defendant  to  file  his  answer  to  the  amendment  within  twenty 
days.  YHiether  or  not  it  was  at  this  stage  of  the  proceedings 
that  the  plaintiff  amended  his  bill  by  inserting  the  part  includ- 
ed within  brackets,  as  set  forth  in  the  preceding  part  of  thia 
statement,  the  record  does  not  show.  But  on  the  9th  of  Sep-' 
tember,  1841,  Mathewson  'filed  a  further  answer,  den]ring  that 
Wetmore  was  or  ever  had  been  a  copartner  in  the  firm  of  Ed- 
ward Carrington  &  Co. ;  denying  that  he,  Wetmore,  had  ever 
asked  an  account  from  the  defendant  previously  to  filing  the 
bill,  and  denying  that  Wetmore  had  ever  been  admitted  by  the 
defendant  as  a  copartner  in  said  ships  and  adventures  in  nay 
manner  whatever. 

At  November  term,  1841,  the  masters  made  their  second  re- 
port, finding  a  balance  due  by  Mathewson  to  Clarke,  as  admin^ 
istrator,  of  1 8,668.52.  This  report  was  accompanied  by  a  great 
mass  of  additional  evidence.  To  this  report  Mathewson  filed 
twenty-four  exceptions. 

At  the  same  term,  viz.  November,  1841,  the  court  ordered 
this  report  of  the  masters,  so  far  as  respected  the  matters  in  the 
Sixteenth  exception,  to  be  referred  back  to  them  for  further  inr 
quiry. 

In  conformity  with  this  order,  the  masters  filed  a  third  re- 
port correctiog  the  preceding  one  by  making  an  additional 
allowance,  and  reporting  the  entire  balance  due  by  Mathewson 
tobe«8,686.66jl. 

At  June  term,  1842,  Mathewson  filed  six  exceptions  to  this 
third  report. 

At  November  term,  1842,  the  following  decree  was  made  by 
the  Circuit  Court,  viz. :  — 

«  This  cause  came  on  to  be  heard  upon  the  report  of  the 
macsters  made  in  this  cause  at  the  November  term,  A.  D.  1840, 
of  this  court,  and  upon  the  exceptions  filed  thereto ;  and  upon 
the  report  of  the  masters  made  in  this  cause  at  the  November 
term,  A.  D.  1841,  of  this  court,  and  the  exceptions  fil^  there- 
to ;  and  upon  the  masters'  report  in  this  cause,  filed  in  the 
clerk's  office  of  this  court  on  the  11th  day  of  April,  A.  D.  1842, 
and  the  exceptions  fiJeu  thereto,  and  counsel  being  heard 
thereon : 
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^<  In  consideration  whereof,  it  is  ordered.  Adjudged,  and  de- 
creed, that  the  exceptions  to  the  first-mentioned  report  be  die* 
allowed,  and  that  the  said  report  do  stand  and  be  confirmed, 
except  so  fiur  as  the  same  is  altered  by  the  report  aforesaid 
made  to  the  November  term,  A.  D.  1841,  of  this  court,  and  the 
report  aforesaid  filed  in  the  clerk's  office  of  this  court  on  the 
11th  day  of  April,  A.  D.  18^. 

'^  It  is  further  ordered,  adjudged,  and  decreed,  that  the  ex- 
ceptions to  said  report,  made  at  the  Noyember  term,  A.  D.  1841, 
of  this  court,  be  disallowed,  and  that  said  report  do  stand  and 
be  confirmed,  except  so  fiur  as  the  same  is  altered  by  the  said 
report,  filed  in  the  clerk's  office  of  this  court  on  the  11th  day 
of  April,  A.  D.  1843. 

^'  It  is  further  ordered,  adjudged,  and  decreed,  that  the  ex- 
ceptions to  the  said  report,  filed  in  the  clerk's  office  of  this 
court  on  the  11th  day  of  April,  A.  D.  1842,  be  disallowed,  and 
that  said  last-mentioned  report  do  stand  and  be  confirmed. 

'^  It  is  further  ordered,  adjudged,  and  decreed,  that  the  said 
John  H.  Glal-ke,  administrator  on  the  estate  of  the  said  Willaid 
W.  Wetmore,  in  his  said  capacity  of  administrator,  have  and 
recover  of  the  said  Henry  Hathewson  the  sum.  of  eight  thou- 
sand six  hundred  and  eighty-five  dollars  and  sixty-six  cents,  said 
smn  being  the  amount  found  due  by  said  last-mentioned  re- 
port, tc^ther  with  costs,  and  that  execution  issue  therefor. 

'^  Let  this  decree  be  filed  in  the  clerk's  office  in  this  cause. 

"JOSEPH  STORY, 
Ass.  Jus.  of  the  ISup.  Ct  of  U.  States. 
"JOHN  PITMAN, 
District  Judge  U,  S.  R.  I.  DistricL^' 

From  this  decree  an  appeal  brought  the  case  up  to  the  Su- 
preme Court. 

Whilst  the  cause  was  pending  in  the  Supreme  Court,  an  or- 
der was  passed,  at  December  term,  1845,  directing  the  masters 
to  review  their  report.  They  accordingly  made  a  supplemental 
and  fourth  report,  addressed  directly  to  the  Supreme  Court,  14 
which  they  admit  an  error  in  their  preceding  accounts^  firom 
not  givingjffathewson  a  sufficient  credit  for  his  commissions 
and  his  interest  in  the  copartnership.  Correcting  this  error, 
they  find  the  amount  due  by  Mathewson  to  Clarke,  including 
interest  up  to  January  1, 1846,  to  be  $6,241.44  This  report 
was  made  a  part  of  the  record,  by  agreement  of  counsel. 

In  the  argument  of  the  case  in  this  court,  the  exceptions 
taken  to  the  first  report  of  the  masters  were  not  insisted  upon 
any  further  than  they  were  included  in  the  exceptions  to  the 
second :  and  the  exceptions  to  the  third  were  entirely  waived. 
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None  being  taken  to  the  fourth,  which  wbb  made  to  this  court, 
the  argument  was  confined  ezclUsiTcly  to  the  ezceptiona  to  the 
second  report,  which  4iave  been  already  stated  to  have  been 
twenty-four  in  number. 

The  cause  was  argued  by  Mr.  Albert  C.  Cfreene  and  Mr. 
Webster^  on  the  part  of  Mathewson,  the  appellant,  and  Mr.  JR. 
W.  Cfreene  and  Mr.  Whipple^  for  the  appcdjee. 

Mr.  Albert  C.  Cfreene  gave  a  history  of  the  case,  and  of  all 
the  voyages  which  had  taken  place.  He  then  classified  the 
exceptions  so  as  to  include  all  which  related  to  or  depended 
uppn  the  same  general  principle  of  law.  .  And,  first,  with  re- 
spect to  the  right,  of  the  complainant  to  sue.  This  being  a 
limited  copartnership,  consisting  of  the  sum  of  $  50,000  and 
the  ship,  he  maintained  ther  three  following  propositions. 

1.  That  being  a  limited  copartnership,  no  third  person  can 
be  adniitted  without  the  consent  of  all  the  copartners. 

2.  That  no  assignment  of  an  interest  in  a  copartnership 
fund  to  a  third  person  can  give  to  such  third  person  any  right 
against  the  rest  of  the  partners,  where  the  right  to  assign  is 
not  provided  for  in  the  agreement. 

3.  That  Wetmore,  not  being  an  original  party,  cannot  be  a 
party  to  any  suit  at  law  or  equity  founded  on  the  original 
agreement. 

1st.  The  relations  which  exist  between  partners  are  either 
provided  for  specially  by  agreement,  or  result,  by  operation  of 
law,  from  a  union  of  funds.  They  may  contract  for  what 
^hey  choose,  —  for  example,  that  one  of  them  shall  not  enter 
into  a  particular  branch  of  business ;  or  they  may  stipulate  for 
the  right  to  assign,  in  which  case  an  assignee  is  in  the  enjoyment 
of  full  rights,  flowing  ficom  the  original  agreement.  But  if  the 
contract  is  silent  upon  th^  point,  the  law  does  not  permit  a 
third  person  to  be  introduced  without  the  assent  of  the  other 
parties.  If  we  were  at  law,  it  is  clear  that  no  action  would  be 
maintainable,  and  the  same  rule  must  prevail  in  equity.  The 
relations  between  partners  are  of  a  confidential  character,  and 
therefore  it  is  reasonable  that  no  stranger  should  be  brought  in. 
These  relations  are  also  mutual.  In  case  of  loss,  each  partner 
has  a  right  to  look  to  his  associates,  and  oi^ht  not  to  be  com- 
pelled to  rely  upon  a  person  whom  he  may  be  unwilling  to 
trust.  The  only  evidence  of  the  copartnership  of  the  com- 
plainant, Wetmore,  is  the  entry  upon  the  books  of  Carrington 
^  Co.  There  was  no  assignment,  no  letter  informing  Mathew- 
son, who  was  then  absent  on  one  of  the  voyages,  nor  did  he 
know  any  thing  of  it  until  the  service  of  the  subpoena  in  this 
case.  See  CoUyer  on  Partnership,  4,  101;  14  Johns.  318; 
GMadd.  6. 
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2d.  No  assignment  can  be  made  where  it  is  not  pro^idedfor 
in  the  articles. 

There  is  no  evidence  here  of  any  assignment  to  Wetmois 
which  does  not  show  him  to  have  been  also  admitted  as  • 
partner,  if  it.  is  valid  for  any  purpose*  Suiqpose  there  was  such 
evidence,  what  could  partners  assign  except  choaes  in  action, 
which  the  assignee  would  be  unable  to  enforce?  But  the 
claim  here  ia,  that  the  new  partner  has  the  same  rights  as  the 
old,  and  has  the  same-  right  to  forbid  certain  things  to  be  dona. 
If  the  relation  of  partner  cannot  be  assigned  together  with 
choses  in  action,  then  the  suit  must  fail,  because  the  ground  of 
.the -complainant's  claim  is  that  Mathewson  had  no  right,.undsr 
bin  agreement,  to  do  certain  things  which  he  has  done.  Ait 
this  relation  cannot  be  assigned.  Mathewson  never  agreed 
that  any  one  else  shqiuld  be  his  master.  He  had  no  claim  for 
any  thing  against  Wetmore,  and  therefore  Wetmore  can  have 
none  against  him. 

If  these  two  jpropositions  can  stand,  the  third  follows  ctf 
course. 

The  next  general  propoeition  arises  firom  the  second  a«l 
third  exceptions,  and  is  this :  that  Mathewson  has  a  right  to 
the  profits  upon  purchases  which  he  made  whilst  detained' at 
lama.  If  hui  partners  had  ratified  his  acts,  the  profits  would 
have  inured  to  the  common  benefit,  and  Mathewson  was  will- 
ing that  this  should  be  done.  But  we  say  thitt  his  partnras 
should  have  decided  when  he  asked  them ;  whereas  they  al» 
ways  avoided  saying  whether  they  would  sanction  his  acts  or 
not.  The  reasoning  of 'the  masters  is  not  good.  They  say, 
that,  as  Mathiewson's  inducements  to  the  purchase  were  to 
hasten  the  settlement  of  his  own  cargo,  the  profits  ought  to 
belong  to  his  owners.  But  they  should  have  adopted  or  reject- 
ed his  acts  when  he  informed  them  what. he  had  done  and 
solicited  thek  sanction. 

A  general  |m>poBition  arises  imder  the  sixth  exception.  Mn^ 
tinez  had  placed  money  in  the  hands  of  Mathewson  to  be  em- 
ployed for  him'  at  Gibraltar/  The  purchases  were  made,  but 
Martinez  could  never  more  be  heard  of.  To  this  money  we 
say  the  other  partners  have  no  right  whatever.  (Mr.  Chreeme 
here  examined  all  the  evidence  on  this  subject.) 

The  next  general  proposition  is,  whether  and  how  far  Math- 
ewson had  a  right  to  ttade  upon  his  owi|  private  account  at 
the  same  time  that  he  was  trading  upon  the  partnership  funds. 
The  masters  say  that  he  must  not  carry  his  own  property  in 
the  same  ship,  although  they  admit  that  he  has  a  right  to  traffic 
for  himself,  and  send  his  conuiKM^ties  in  another  ship  to*  the 
same  market.    We  apprehend  that^the  true  rule  is  this;  Aat 
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a  partner  must  not  place  himself  in  such  a  situation  that  his 
own  private  interests  will  necestarily  conflict  with  those  of  his 
partners.  Collyer  on  Pftrt.  100 ;  6  Madd.  369 ;  4  Beavan,  634 ; 
1  Sim.  &  Stu.  124;  found  also  in  1  Cond.  Bug.  Ch.  Cases,  124 
The  ninth  and  eleventh  exceptions  raise  a  general  question, 
what  were  the  rights  and  duties  of  Mathewson  after  th$  loss 
of  the  Mercury.  We  contend  that  his  contract  was  to  take 
command  of  that  ship,  in  which  he  became  a  part  owner. 
After  its  loss,  he  had  a  right  to  engage  in  any  thing  new,  and 
chartering  the  Superior  was  a  fresh  adventure  altogether.  If 
his  partners  chose  to  .ratify  his  acts,  he. was  willing  to  include 
them ;  but  the  evidence  in  the  case  shows  that  they  disowned 
them.    The  profits  must  therefore  belong  to  Mathewson  alone. 

Mr.  R.  W.  Gfreimej  for  defendant  in  error,  took  up  the  ex- 
ceptions in  numerical  order,  and  examined  each  one  in  com- 
paiison  with  the  evidence.  The  general  scope  of  his  argument 
was  to  show,  that  the  voyage  was  a  very  hazardous  one  on  the 
part  of  the  shippers,  who  had  planned  the  whole  series  until 
the  termination ;  that  Mathewson  had  no  right  to  receive  pres- 
ents firom  his  consignees;  that  it  is  always  suspicious  when 
vendors  make  presents;  that  Mathewson  was  e^ecially  de- 
barred from  all  privileges  by  the  agreement ;  that  he  had  full 
power  to  obtain  payment  for  the  arms  in  any  mode,  and  if  the 
purchase  of  the  Nancy  was  necessary  to  accomplish  this,  it 
:was  within  his  instructions;  that  he  himself  thought  so,  be- 
cause, when  about  to  do  it,  he  wrote  to  his  partners  hoping  not 
to  be  censured ;  that  his  receipta  for  his  own  cargo  were  in 
fact  in  this  new  purchase ;  that  it  was  a  direct  breach  of  duty 
to  receive  the  money  of  Spaniards,  in  the  disturbed  condition 
of  the  country,  and  might  have  led  to  the  forfeiture  of  the 
property  under  his  control ;  that  he  risked  the  whole  cargo 
for  his  own  private  advantage;  that  he  concealed  all  these 
matters  until  the  exceptions  to  his  first  answer  compelled  him 
to  disclose  theti  in  thp  second ;  that  he  had  no  right  to  carry 
goods  on  his  private  account  to  the  same  market  with  those  of 
his  partners ;  that  their  interests  must  necessarily  clash ;  that 
he  could  not  fairly  have  realized  the  siun  of  $57,000,  ^hicb 
the  evidence  shows  that  he  did ;  that  he  only  charged  himself 
with  half  freight ;  that  the  accounts  show  that  he  settled  with 
his  con«gnees  as  if  the  whole  goods  belonged  to  him,  and 
therefore  could  easily  claim,  as  his  own,  whatever  part  he 
chose ;  that  his  average  when  the  steamboat  was  d^troyed 
.  was  wrong ;  that  the  evidence  showed  that  no  such  man  as 
Martinez  had  ever  existed ;  that  with  respect  to  the  profits  by 
tfie  voyage  in  the  Superior,  the  original  voyage,  as  planned. 
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vas  not  ended;  that  Mathewson  had  no  right  to  trade  and 
speculate  upon  the  money  of  his  partners,  l>ut  if  the  voyage 
was  over,  he  ought  to  have  sent  it  home ;  that  in  fact  the  part- 
nership was  not  concluded,  but  the  ship  Mercury  was  only  one 
instrument  to  carry  it  on ;  that  Mathewson's  letters  show  this ; 
that  in  the  voyage  of  the  Superior  he  made  100  per  cent,  for 
himself,  and  only  40  per  cedt.  for  his  partners. 

With  respect  to  the  right  to  sue,  Mr.  Greene  drew  a  dis- 
tinction between  the  two  voyages.  As  to  the  first  voyage,  the 
assignee  had  a  right  to  sue  in  his  own  name.  2  Story,  Eq. 
Jut.,  p.  391,  %  1056. 

The  owner  had  a  right  to  assign,  and  the  present  assignment 
is  sufficient.    2  Story,  Eq.  Jur.,  p.  381,  382,  %  1047. 

As  to  the  right  to  sue  on  the  new  voyage. 

It  hzs^  been  said,  oa  the  other  side,  that  no  new  member  can 
be  introduced  into  a  firm  without  the  consent  of  all.  But  in 
this  case  one  *of  the  members  of  the  partnership  was  itself  a 
firm,  viz.  Carrington  &  Co.,  with  which  the  contract  was 
made.  The  admission  of  Wetmore  did  not  change  the  name 
of  the  firm.  Besides,  the  contract  gave  to  Mathewson  the 
exclusive  control  over  the  business.  There  was  therefore  no 
necessity  for  consultation.  The  partners  at  home  had  nothing 
to  do  but  to  receive  the  proceeds.  The  reason  of  the  rule  does 
not  apply.  But  if  w "  claim  as  assignee,  we  have  a  nght  to 
an  account.  All  property  is  transferable  in  equity,  and  the 
bill  was  amended  so  as  to  include  the  rights  of  an  assignee. 

Mr.  Whipple^  on  the  same  side. 

With  respect  to  the  right  to  sue,  we  do  not  say  that  the 
complainant  was  a  partner  in  the  voyage  of  the  Mercury  in 
any  other  mode  than  as  he  was  a  member  of  the  firm  of  Car- 
rington &  Co.  It  has  been  said,  that  a  partner  camiot  intro- 
duce a  stranger  into  the  firm  without  the  consent  of  the  rest. 
We  admit  it.  But  the  contract  here  was  between  Butler,  Car- 
rington &  Co.,  and  Mathewson.  There  was  no  contract  be- 
tween Mathewson  and  Carrington  himself,  or  Samuel  Wetmore 
individually.  It  was  with  the  firm.  Carrington's  order  alone 
would  not  have  been  binding,  and  in  case  of  his  death,  the 
business  would  be  wound  up  by  his  surviving  partner.  The 
property  involved  was  not  liable  for  Carrington's  debts  until 
all  the  partnership  claims 'upon  it  were  satisfied.  If  Carring- 
ton had  drawn  an  order  for  money  upon  Mathewson,  he  ought 
not  to  have  paid  it,  because  he  knew  that  all  their  stuure  of  the 
property  belonged  to  Catrington  &,  Co.,  and  not  to  Carrington 
personally.  A  change  in  the  component  members  of  the  firm 
could,  make  no  difference  in  the  rights  of  Mathewson.     The 
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power  to  control  him  was  just  the  same  after  as  beforei  H.  In 
e§Me  of  I068,  the  firm  of  Carrington  &  Co.  would  have  to  con- 
tribute, and  a  portion  of  this  must  fall  upon  the  new  member. 
He  ought,  therefore,  to  share  in  the  profits.  The  onl^  ques- 
tkm  is,  whether  an  assignee  can  sue  a  partner.  But  in  equity 
a  bill  for  a  specific  performance  would  lie.  All  that  would  be 
necessary  in  such  a  case  would  be  jto  bring  in  all  the  parties 
who  had  an  interest  in  the  subject 

Mr.  Whipple  then  took  up  and  enlarged  upon  the  following 
pn>positi<ms. 

1.  The  answer  of  Mathewson  was  overthrown  and  discred- 
ited by  counterbalancing  testimony. 

2.  There  was  no  difference  in  principle  between  Mathew- 
ion's  right  to  trade  iji  the  Mercury  and  in  the  Superior. 

3.  He  had  no  right  to  trade  upon  his  own  account  in  either, 
because  it  was  expressly  prohibited  by  the  contract,  and  bo- 
cause  it  was  at  war  with  Ae  duties  which  he  had  undertaken 
10  perform. 

These  propositions  Mr.  Whipple  illustrated  at  great  length. 

Mr.  Webster^  in  reply  and  conclusion,  gave  a  particular  nar- 
rative of  the  course  of  the  suit,  and  the  transactions  between 
the  parties.  The  first  proposition  raised  by  the  exceptions  is, 
that  the  complainant  has  no  right  to  maintain  this  suit.  We 
say  that  he  had  no  interest  whatever  except  as  a  partner,  and 
that  he  cannot  become  so  without  our  consent.  It  is  necessa- 
ry here  to  make  a  distinction  between  the  first  and  second 
voyage.  Mathewson  was  not  a  partner  during  tl  e  first  voyage 
of  the  Mercury,  and  after  that  was  over,  became  a  partner  to 
the  amount  of  one  tenth.  It  may  be  said,  that,  if  Mathewson 
was  not  then  a  partner,  our  objection  to  the  complainant's  right 
to  sue  for  the  &rst  voyage  does  not  apply.  But  the  answ^  to 
this  is  twofold  :  — 

1.  Because  this  bill  counts  on  a  special  agreement,  to  which 
Wetmore,  the  complainant,  was  no  party.  His  claim  as  as- 
signee does  not  aid  him  in  this. 

2.  Wetmoxe  never  had  a  particle  of  interest  in  the  first  voy- 
age of  Ihe  Mercury.  This  terminated  at  Gibraltar,  in  Novem- 
ber, 182X  and  in  December  following  a  new  voyage  was  com- 
menced. But  it  does  not  appear  from  the  record  that  the 
Mercury  and  her  cargo  constituted  any  part  of  the  $  118,987 
which  was  credited  to  the  old  concern  when  a  change  of  the 
books  took  place,  in  1821.  On  the  contrary,  the  following  e»- 
tnct  from  the  record  shows  that  the  Mercury  was  not  brought 
into  the  new  partnership  until  the  7th  of  February,  1824 
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By  ehip  Wm.  Baker,  M  eath,  Jolr,   1881 


Nancy, 
TrumbuU.       "    ' 
John  Brown,  ** 
Fame,  ** 

Integrity,         ** 
Mercury,  at  Gibr., 
Lion, 
General  Hamilton, 


Pant 


June,  1821 

Jany,  1623 

July,   1823 

May,   1833 

June,  1881 

Dec*r,  1823 

1831 

1888 

1881 

1888 


By  adfenture  ahip  Mercury,  Toyafle  from  Gibr.  to 


ly  adfenture  ahip  Mercury,  voyafe 
Chili,  $  50,619.16,  —  for  one  halT 


Cr. 

$7,000 

3,500 

3,500 

3,618  50 

1,500 

7,500 

5,000 
14,500 

8,300 
10,000 
28,000 


$80,41850 


$85,309  50 

Consequently  Wetmore  never  had  any  interest  in  the  first 
voyage.  THe  transfer  at  the  bottom  of  the  account  is  for  one 
half  of  the  outfit,  but  does  not  include  any  profits  at  all.  He 
has  no  right  to  call  upon  Mathewson  for  any  explanation  of  his 
proceedings. 

With  respect  to  the  subsequent  voyages,  the  right  of  the 
complainant  16  sue  is  sustained  upon  two  grounds  :  — - 

1.  That  Carrington  &  Co.  had  admitted  him  as  a  new  part- 
ner in  their  firm  ;  and, 

2.  That  the  complainant  was  an  assignee. 

1st.  The  authorities  already  cited,  Tidd,  CoUyer,  Johnson, 
and  Maddock,  are  clear,  that  no  new  partner  can  be  admitted 
without  the  consent  of  all. 

2d.  It  is  said  that  he  was  an  assignee.  But  he  says  himself 
in  the  bill  that  he  was  a  partner.  The  amendment  to  the  bill, 
putting  his  claim  upon  the  ground  of  being  an  assignee,  does 
not  vary  the  facts  in  the  case.  He  was  just  as  much  an  as- 
signee without  putting  that  in.  But  his  claim  to  be  assignee 
is  only  an  evasion  of  a  well-settled  rule  of  law.  Every  new 
partner  can  claim  to  be  assignee.  In  this  case  he  would  be  a 
very  strange  one.  He  had  as  much  right  to  control  the  others' 
shs^s  as  tihey  had  to  control  his.  He  could  draw  bills  of  ex- 
change, settle  accounts,  &>c.  I  had  supposed  that  an  assign- 
ment of  a  chose  in  action  was  recognized'  upon  the  principle 
that  the  assignor  had  nothing  more  to  do  with  it.  But  not  so 
here.  Carrington  &  Co.  had  as  much  power  over  the  property 
as  they  had  before.  There  was  no  transfer  of  any  distinct  and 
specific  interest.  If  Carrington  &  Co.  had  failed,  what  would 
have  become  of  the  thing  assigned  ?  It  is  said  that  the  change 
was  of  no  consequence  to  Mathewson.  But  the  answer  is,  that 
the  role  is  general.  We  are  not  bound  to  show  any  reasons. 
If  we  were  bound  to  do  so,  they  might  be  given.  Who  knows 
whether  or  not  Wetmore  was  an  enemy  of  Mathewson  ?  Some 
12» 
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unfinendly  things  weie  done  afterwards.;  for  example,  they 
wrote  to  Alsop  to  take  the  business  out  of  Mathewson's  hands. 
How  can  we  know  that  Willard  Wetmore  did  not  do  thitf  ?  It 
18  said,  also,  that  he  was  not  a  new  partner,  because  he  was 
mAj  admitted  to  be  apertner  in  the  house  of  Carrington  &^  Co., 
which  house  eo  nomine  was  a  member  of  the  copartnership, 
and  that  therefore  the  copartnership  remained  unaltered.  But 
this  makes  a  commercial  firm  a  corporation.  If  a  contract  be 
made  with  a  firm  composed  of  three  persons,  and  then  a  fourth 
be  admitted,  can  all  four  sue  on  the  contract  ?  Certainly  not. 
The  names  of  the  partners  must  all  be  set  forth  in  the  declara- 
tion. They  cannot  sue  in  their  conunercial  name.  It  is  only 
a  corporation  that  can  do  this.  If  the  complainant  had  no  in- 
terest in  the  first  voyage,  it  disposes  of  the  8d,  3d,  6th,  and 
ISth  exceptions. 

The  7th,  9th,  and  11th  relate  to  the  right  of  Mathewson  to 
trade  uipon  his  own  private  account.  The  objection  to  his  do- 
ing so  is  maintained  under  the  7th  article  of  the  agreement, 
which  says  that  he  is  to  have  no  privileges.  One  privilege  of 
a  captain  is  to  carry  his  goods  without  being  charged  with 
.freight.  This  article  had  nothing  to  nio  with  the  subject 
Mathewson  carried  nothing  oyt,  and  could  only  trade  on  his 
commissions.  What  he  acquired  in  this  way  he  could  certain- 
ly bring  home  by.  paying  freight.  There  are  some  facts  in  the 
taae  which  are  important. 

1.  He  had  only  a  limited  capital  to  trade  upon  for  his  ownr 
ecs,  not  enough  to  fill  the  ship. 

2.  It  was  always  contemplated  that  she  should  earn  freight 
by  carrying  other  good». 

3.  The  freight  thus  earned  was  for  the  benefit  of  her  owners. 

4.  The  ship  was  never  full. 

6.  There  is  no  allegation  that  Ifathewson  did  not  load  the 
ship  properly. 

How  Mathewson  made  his  money  is  entirely  immaterial. 
There  is  no  pretence  that  he  took  it  from  his  owners.  He  has 
accounted  for  the  whole  $  60,000.  There  was  no  loss  or  dam- 
age of  any  kind  by  him.  He  squandered  nothing.  On  the 
contrary,  his  owners  made  a  very  large  sum  of  money  through 
his  care  and  skill.  But  the  opposite  counsel  say  that  he  coidd 
not  carry  his  own  goods  in  his  own  ship.  Why  not  ?  If  he 
paid  freight  to  any  one  else,  the  owners  would  lose  that  much. 
They  might  then  justly  have  complained.  The  sound  rule  of 
kw  is^  duit  the  master  of  a  vessel  must  not  place  himself  iii  a 
situation  where  his  interest  necessarily  clashes  with  that  of  his 
awneis.  Such  was  not  the  case  here.  It  is  also  said,  that  he 
should  ha^ra  attsnded  to  nothing  else  than  the  concerns  of  his 
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own«n.  Bat  he  was  deUdned  at  Lama  tot  ten  monihs  without 
a  poiaibility  of  expediting  the  boainesa  of  hia  ahip.  Waa  he 
to  ait  down  and  think  for  bia  ownera  all  thia  time  ? 

We  legard  Mathewaon'a  latter  Toyagea  aa  being  out  of  the . 
eontnict  altogether.  The  partiea  probal>l7  never  contemi^ated 
oaing  any  other  ahip  than  the  Mmenry.  When  he  chartered 
three  fovurtha  of  the  Superior,  he  tdd  hia  ownera  of  it  Tliey 
acknowledged.the  receipt  of  hia  lettera  in  which  he  aaid  tfiat  it 
waa  upon  purtnership  account,  and  yet  they  held  their  peace 
upon  the  aubject  of  sanctioning  it.  Thia  they  had  no-right  to 
do.  The  rule  ia,  that  where  an  agent  acta  clearly  beyoi^  the 
scope  of  hia  authority,  mere  silence  on<  the  part  of  hia  prinei- 
pel  does  not  ratify  th<e  act.  He  muat  prove  a  positive  assent 
Suppose  all  thia  property  had  been  lost  The  owners  did  not 
rat^  the  priDceeding  until  all  danger  waa  over,  and  the  adven- 
ture had  been  found  profitable.  But  it  waa  then  too  late.  IT 
thia  chartering  waa  beyond  the  contract,  and  the  ownen  claim 
the  profita  bMauae  Hathewaon  said  he  did  it  for  the  partnn^ 
shqp,  they  must  take  the  whole  of  hia  admiasions  together. 

Mr.  Juatice  McLEAN  delivered  tihie  opinion  of  the  court. 

Thia  ia  an  appeal  from  the  Oireuit  Court  of  Rhode  laland. 

Wetmore,  the  complainant,  statea  in  hia  bill,  that  on  the  ISfh 
of  October,  1820,  Cyrus  Butler,  Edward  CarriiDgton,  and  Sam- 
uel Wetmore,  merchants,  doing  business  under  the  name  of 
Edward  Carrington  &  Co.,  of  one  part,  and  Henry  Mathewson, 
of  the  other,  all  of  Rhode  Island,  entered  into  an  agreement 
in  relation  to  a  certain  commercial  adventure ;  that,  in  pursu- 
ance of  the  agreement,  the  ship  Mercury  waa  procured,  and 
in  December,  1820,  Mathewson,  aa  master  and  supercargo,  re- 
ceived her  at  the  Texel,  in  Europe,  with  instructions  mKto  the 
contract ;  and  having  purchaaed  the  cargo,  as  directed,  he  sailed 
the  30th  of  March,  1821,  to  Yalparaiso,  in  Chili,  and  to  other 
porta  and  placea  in  Chili  and  P^,  aa  required  in  the  agree- 
ment ;  sold  the  cargo,  and  with  the  proceeds  sailed  to  Gibral- 
tar, at  which  place  he  arrived  in  November,  1822,  and  there 
sold  the  cargo,  having  completed  his  first  voyage. 

The  ccmiplainant  further  states,  that  at  Gibraltar,  in  Novem- 
ber, 1822,  Mathewson  commenced  a  new  voyage  or  adventure 
in  said  ahip,  and,  according  to  the  terms  of  said  agreement,  be* 
came  and  was  an  owner  in  the  ship  and  cargo  of  one  tenth  part 
thereof.  And  Butler,  Carrington  A  Co.,  in  pursuance  of  the 
agreement,  iurmdied  the  ship  with.a  cargo  of  the  value  of  fifty 
thousand  dollars ;  and  Mathewson  sailed  oh  the  new  voyage 
from  Gibraltar,  as  master  and  supercargo,  on  the  28th  of  I)^ 
cember,  1822.    He  pcoeeeded  to  the  porta  ef  Rio  Janeiro,  Tal- 
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pendflOy  and  other  places,  Jiackwaida  and  forwaida,  for  trade, 
freight^  and  the  employment  of  the  ship,  until  the  lOth  of 
Jane,  1825,  when,  at  the  port  of  Guayaquil,  in  South  America, 
the  diip  Mercury  was  condemned  as  unseaworthy,  and  (»dered 
to  he  sold. 

The  complainant  further  states,  that,  about  the  hrt  of  June, 
1821,  he  entered  into  copartnership  with  Carrington  &  Co., 
and  thereupon  became  and  was  interested  in  the  ship  Her> 
cury  and  cargo,  and  in  all  the  concerns  of  said  adventure, 
according  to  the  terms  of  said  agreement,  at  and  from  Gibral- 
tar, as  aforesaid,  in  the  proportion  of  one  fourth  of  nine  twen- 
tieth narts  thereof,  and  then  and  there  became  a  partnier  therein 
with  ISathewBon  and  the  other  defendants,  and  so  continued  to 
be  until  the  said  adventure  ended,  and  until  the  dissolution  of 
the  partnership.  In  this  part  the  bill  was  so  amended  as  to 
enable  the  complainant  to  claim  as  an  assignee,  &c. 

Mathewson  is  fimher  represented,  in  December,  1826,  as  hav- 
ing chartered  at  the  port  of  Chorillas,  or  some  other  place  in 
South  America,  three  fourth  parts  of  the  ship  Superior,  Captain 
Andrews,  on  account  and  for  the  concern  of  the  ship  Mercury, 
and  shippiMi  on  board  of  her  a  part  or  the  whole  of  the  pro- 
ceeds of  the  sales  of  the  ship  Mercury  and  cargo,  &c.,  on  the 
tenns  and  conditions  of  the  agreement,  and  proceeded  there- 
with to  the  port  of  Pay ta,  and  to  other  places  backwieurds  and 
forwards,  until  the  8th  of  November,  1826,  at  the  port  of  Lima, 
where  the  charter-party  expired,  the  voyages  were  ended,  and 
the  partnership  dissolved. 

And  the  complainant  alleges  that  Mathewson  had  not  ren- 
dered a  foil  ai^  fair  account  of  his  transactions  and  of  the 
profits ;  and  the  bill  prays  that  he  and  the  other  defendants 
may  come  to  a  full  and  fiur  account,  6lc. 

None  of  the  defendants,  except  Mathewson,  answered  the 
bilL  The  accounts  were  referred  to  masters  at  dijOTerent  times, 
and  various  reports  were  made.  And  the  case  comes  before 
thia  court  on  exceptions  to  the  masters'  reports. 

Instead  of  taking  up  the  exceptions,  the  general  principles 
on  which  they  are  founded  will  be  considered. 

It  is  first  objected,  that  the  complainant  cannot  sustain  this 
suit^  as  he  was  not  a  member  of  the  copartnership,  and  could 
not  be  without  the  consent  of  Mathewson.  The  general  prin- 
ciple is  admitted,  that  the  individuals  who  compose  the  part- 
nership cannot  be  changed  without  the  consent  of  the  whole. 
And  it  does  appear  that  Mathewson  had  no  knowledge  that  the 
complainant  was  a  partner,  or  had  any  interest,  in  the  concern, 
until  some  time  after  his  return  to  the  United  States.  The 
complainant,  therefore,  could  not  be  considered  or  treated  as  a 
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partner  in  proflecuting  a  partnership  claim,  or  in  any  other  pro- 
cedure involving  the  rights  of  the  original  partnership. 

Bat  the  complainant  does  not  represent  himself  to  be  a  part- 
ner in  any  other  light  than  to  show  the  extent  of  his  interest. 
He  seeks  to  enforce  no  right  of  th4  iam ;  but,  alleging  that 
the  partnership  was  long  since  dissolved,  he  asks  that  the  share 
of  the 'profits  to  which  he  may  be  entitled  shall  be  decreed  to 
liim.  And  in  the  amended  bill  he  represents  himself  to  be  the 
assignee  of  a  certain  interest  in  the  capital,  and  consequently 
entitled  to  a  proportionate  share  of  the  profits. 

If  the  firm  Were  still  in  operation,  the  complainant,  not  being 
a  member  of  it,  could  .have  no  right  or  powe^  to  dissolve  tbr 
partnership  or  to  maintain  this  suit.  His  -remedy  would  b« 
against  Carrington  &  Co.,  with  whom  he  made  the  contract. 
But  the  partnership,  ot  whatever  it  may  be  styled,  having  been 
dissolved,  the  complainant  must  be  considered  as  having  a  cer^ 
tain  interest  in  the  fund  to  be  distributed.  On  this  ground  he 
may  maintain  the  suit,  although  Mathewson  may  never  have 
had  notice  of  his  interest  until  the  bill  was  filed.  The  allega- 
tion in  the  bill  is,  that  the  defendant  has  in  his  hands  funds 
which  belong  to  the  complainant.  And  as  it  is  stated  and 
proved  that  die  business  was  transacted  by  Mathewson,  witb* 
out  the  particular  knowledge  of  the  other  parties  in  interest, 
he  may  be  called  on  in  the  form  of  this  bill  to  account  for  and 
pay  over  to  the  complainant  any  moneys  in  his  hands  which 
belong  to  him.  The  object  seems  to  be  merely  to  ascertain 
the  distributive  share  to  which  the  complainant  may  be  enti- 
tled, as  the  answers  of  the  defendants,  except  Mathewson,  have 
not  been  required. 

The  next  inquiry  is,  At  what  time  did  the  interest  of  the 
complainant  in  the  ship  Mercury  and  her  cargo  accrue  ? 

It  is  claimed  for  the  complainant,  that  firom  the  Ist  of  June, 
1821,  when  his  alleged  contract  of  partnership  was  entered  into, 
his  interest  in  the  ship  and  cargo  attached.  If  this  be  so,  he 
will  be  entitled  to  participate  in  the  profits  of  the  first  voyage 
of  the  Mercury. 

There  is  no  written  evidence  of  the  contract  between  the 
complainant  and  Carrington  &  Co.,  and  we  must  ascertain  the 
commencement  of  the  contract  from  the  statements  in  the  bill, 
the  books  of  the  company,  and  other  evidence  in  the  case. 

The  complainant  states  that  Butler  and  Carrington  &  Co. 
furnished  the  ^'ship  with  specie  and  a  cargo  for  the  new 
adventure,  according  to  the  terms  of  said  agreements,  of  the 
value  of  fifty  thousand  dollars;  and  the  said  Mathewson 
sailed  from  said  port  of  Gibraltar  on  said  new  voyage  or  ad- 
venture in  said  ship,  as  master  and  supercai^o,  with  said 
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specie  and  cargo  on  board,  on  or  about  the  28th  of  December, 
1822." 

And  in  the  succeeding  paragraph  the  complainant  alleges, 
that  about  the  Ist  of  June,  1821,  he  entered  into  copannerriiip 
with  the  said  Edward  Carrington  &  Co.,  and  thereupon  b^ 
came  and  was  interested  in  the  said  ship  Mercury  and  cargo, 
and  in  all  the  concerns  of  said  adventure,  according  to  the 
terms  of  said  agreement,  at  and  from  Gibraltar  as  aforesaid. 

This  language  would  seem  to  be  too  explicit  to  be  misun- 
derstood. The  new  voyage  or  adventure  is  spoken  of  from 
Gibraltar ;  and  the  complainant  alleges,  that,  by  virtue  of  his 
contract,  he  became  interested  in  the  said  ship  Mercury  and 
cargo  in  all  the  concerns  of  said  '<  adventure,"  '^  at  and  from 
Gibraltar."  And  this  view  is  confirmed  by  a  reference  to  the 
books  of  the  company,  in  which  the  old  concern  is  credited, — 
"  By  adventure  ship  Mercury,  voyage  from  Gibraltar  to  Chili," 
#50,619.18;  for  one  half,  $25,309.59. 

The  partnership  of  the  complainant  with  Carrington  ii  Co. 
seems  to  have  embraced  some  ten  or  eleven  vessels;  in  some, 
if  not  in  all  of  which,  except  the  Mercury,  the  interest  of  the 
complainant  may  have  attached  at  the  time  of  the  contract. 
But,  however  this  may  be,  we  are  satisfied  that  he  had  no  in- 
terest in  the  Mercury,  by  his  own  showing,  until  the  new 
voyage  commenced  from  Gibraltar,  in  December,  1822. 

It  seems  that  Mathewsoii,  as  miaster  and  supercargo,  having 
funds,  traded  on  his  own  account,  in  all  the  voyages  he  made ; 
by  which  means  he  accumulated  as  profits  a  lai^  sum.  That 
trade,  it  is  insisted,  was  incompatible  with  his  duties  at  a  part- 
ner, and  was  prohibited  by  his  contract. 

In  the  first  voyage,  which  was  ended  at  Gibraltar  in  No- 
vember, 1822,  Mathewfon  was  to  receive  ''fifty  dollars  per 
month  as  wages  as  navigator  and  master  of  the  ^p,  and  also 
die  sum  of  seven  hundred  dollars  as  commission,"  &c.  And 
he  was  ''  to  have  no  privilege  in  the  first  voyage." 

In  the  new  or  second  voyage,  Mathewson  was  to  have  ''fifty 
dollars  per  month  as  wages  as  commander  and  navigator  of  said 
ship,  to  commence  with  the  new  voyage,  and  as  supercargo  a 
commission  of  five  per  cent,  on  the  net  amount  of  all  property 
safely  returned  to  the  United  States,  Canton,  or'  Europe,  pro- 
ceeding front  the  original  stock  of  fifly  thousand  dollars,  to- 
gether with  one  tenth  of  all  the  profits  and  earnings  made  in 
the  voyage  or  voyages,  freights  or  otherwise."  And  it  was 
"  agreed  that  the  wages  and  commissions  specified  and  agreed 
for,"  as  above,  "  are  to  be  in  full  of  all  services  and  privfleges 
to  Captain  Mathewson,  as  master  and  supercargo,  during  tha- 
voyage  or  voyages  specified." 
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Usage  has  giTen  to  the  masters  of  yesseb  and  otheis  certatt 
pnrileges  of  transpoEtation  and  traflkj  which  aie  denied  to 
MiOhewson  by  the  teims  of  the  contiacf.  He  agieed  that  the 
wages  and  commissions  should  be  in  '*  fiill  of  aU  serriees  and 
privileges."  The  privileges  here  referred  to  cannot  be  limited 
to  the  mere  right  of  the  master  to  transport  on  board  of  Us 
vessel  articles  of  a  certain  weight  on  bulk  without  chargOi  but 
to  all  privileges  whatsoever  which  by  usage  he  might  daun. 
The  compensation  to  be  paid  was  in  foil  for  the  relinquidunent 
pf  any  usage  or  privilege  of  traflSc,  as  well  as  for  services  to 
be  renderea  This  seems  to  be  the  import  of  the  agreement. 
And  when  we  consider  the  nature  of  the  trust  vested  in  Math* 
ewson,  the  propriety  of  such  an  arrangement  is  clear. 

He  was  to  be  the  acting  partner  in  the  voyages  contemplat- 
edy  having  under  his  control  the  large  capital  invested,  with 
power  to  trade  from  port  to  port,  and  to  buy  and  sell  as  he 
should  deem  best  for  the  interest  of  the  company.  He  was 
entitled,  for  his  part  of  the  capital,  to  a  ratable  proportion  of 
the  profits.  Now,  is  it  reasonable  to  be  supplied  that  the 
merchants  with  whom  he  was  associated  would  allow  him  to 
be  engaged  on  his  own  account  in  a  commercial  enterprise  in 
which  he  might  secure  to  himself  the  profits  of  the  tnule,.and 
throw  upon  Us  partners  the  loss?  This  is  not  like  the  case 
where  the  master,  having  merely  the  command  of  the  lihip, 
exercises  his  privilege.  The  supercargo  is  the  agent  of  the 
owners,  and  disposes  of  the  cargo  and  makes  purchases  under 
their  general  instructions  on  his  own  responsibility. 

But  Mathewson  was  master  and  supercargo,  exaifcising  full 
powers  over  the  vessel  and  cargo.  He  purchased  and  sold 
where  he  could  do  so  to  the  best  advantage ;  and  for  his  entire 
services  in  this  agency,  and  for  the  management  of  the  ship,  he 
was  paid.  Now;  can  an  agent,  thus  acting  for  his  principals, 
engage  in  a  traffic  on  his  own  account  ?  He  buys  for  himself 
and  his  principals  at  the  same  market,  and  sells  at  the  same. 
On  ibe  one  side,  he  is  interested  in  a  small  portion  of  the  prof- 
its, and  in  a  commission  of  five  per  cent.  On  the  other,  he 
realizes  the  entire  profits,  deducting  therefrom  the  common 
charge  of  freight.  In  the  purchases  and  in  the  sales,  under 
such  circumstances,  the  a^;ent  would  be  influenced,  as  may  be 
reasonably  supposed,  by  his  own  interests.  From  the  accounts 
rendered,  it  appears  that  a  much  larger  profit  was  realized  by 
Ifathewson  on  his  private  sales  than  on  the  sales  for  the  com- 
pany. Whether  this  resulted  from  the  more  judicious  pur- 
chases or  sales  in  the  private  enterprise,  it  shows  that  the  traffic 
was  inconsistent  with  the  general  agency.  It  was  a  rival  in- 
terest, hostile  to  the  interest  of  the  company,  exercised  by  their 
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agent,  and  without  their  approbation  or  knowledge.  This  the 
law  will  not  sanction.  It  requires  not  only  a  bona  fide  action 
by  an  agent,  but  that  he  shall  be  free  from  those  selfish  mo* 
tives  which  conflict  with  the  interests  of  his  principals. 

After  the  condemnation  and  sale  of  the  ship  Mercury,  three 
fourths  of  the  Superior  were  chartered  by  Mathewson,  and  it 
is  insisted,  that  any  restrictions  on  his  private  trading,  in  the 
contract,  on  board  of  the  Mercury,  cannot  be  applied  to  similar 
transactions  on  the  Superior,  that  the  contract  of  partnership 
terminated  on  the  sale  of  the  Mercury,  and  that  if  the  new  ad- 
venture on  board  of  the  Superior  be  sanctioned,  it  must  be 
taken  subject  to  the  conditions  imposed  by  Mathewson,  one  of 
which  was  his  private  trading. 

It  does  not  appear  from  the  contract  or  the  correspondence 
of  the' parties,  that  any  other  ship  than  the  Mercury  was  named 
or  referred  to,  in  which  the  commercial  enterprise  contemplated 
was  to  be  carried  on.  And  it  may  be  said  that  the  condemna- 
tion of  that  vessel  ended  the  adventure.  But  Mathewson, 
•without  the  authority  or  knowledge  of  his  company,  chartered 
another  vessel,  and  used  their  capital  in  the  enterprises  in 
which  he  was  subsequently  engaged.  Of  necessity  they  sanc- 
tioned this  procedure,  as  a  disavowal  of  it  would  have  limited 
their  claim,  at  least  in  effect,  to  the  personal  responsibility  of 
their  agent. 

In  his  letter  dated  at  Guayaquil,  16th  August,  1825,  to  Car- 
rington  &  Co.,  Mathewson  says :  —  "  If  I  can  get  the  ship  "  Su- 
perior "  at  a  fair  charter,  I  shall  return  back  to  Canton  by  the 
way  of  Manilla,  with  the  intention  of  returning  to  this  coast 
again,"  &c.  And  again,  —  '^  Should  I  take  the  ship  Superior,  I 
expect  to  have  the  same  interest  in  the  voyage  as  I  had  in  the 
Mercury,  and  wish  you  to  keep  my  property  constantly  in- 
sured." A  similar  expectation  is  expressed  in  a  letter  dated 
Lima,  10th  November,  1825. 

And  again,  in  a  letter  dated  at  Lima,  16th  November,  1825, 
after  giving  an  account  of  the  loss  occasioned  by  the  explosion 
on  board  the  steamboat  Tilica,  he  says :  —  "I  have  chartered 
three  fourths  of  the  ship  Superior,  Captain  Andrews,  for  a 
voyage  to  Canton,  via  Manilla,  and  back  to  this  coast.  Copy 
of  the  charter-party  inclosed,  which  I  hope  will  be  satisfactory 
to  you.  I  expect  to  have  the  same  interest  in  the  charter  of 
this  ship  as  I  had  on  the  former  voyage  in  ship  Mercury,  and 
wish  you  to  keep  my  interest  insured." 

Butler  and  Carrington  &  Co.  wrote  a  letter  to  Mathewson, 
dated  Providence,  July  10th,  1826,  in  answer  to  various  letters 
received  from  him,  in  which  they  speak  discouragingly  of 
the  adventure  in  the  Superior,  decline  sending  another  ship,  as 
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requested  by  him,  and  advise  him  to  return  home  in  the  Su- 
perior, making  the  best  disposition  he  can  of  their  property,  d&c. 
At  the  date  of  this  letter,  the  Superior  was  probably  on  her 
return  voyage,  as  she  arrived  at  Valparaiso  on  the  5th  of  Oc- 
tober following.  There  was  no  dissent  from  the  terms  pro- 
posed by  Mathewson  in  his  three  letters,  above  referred  to,  and 
of  course  the  law  implies  an  acquiescence.  Indeed,  from  the 
directions  given  by  the  company  in  regard  to  their  property,  a 
sanction,  though  a  reluctant  one,  and  somewhat  indirect,  was 
given  to  the  proceedings  of  their  agent,  as  connected  with  the 
Superior.  The  refusal  to  advance  money  to  Mr.  Mathewson, 
under  the  circumstances,  does  not  seem  to  have  any  direct 
bearing  on  this  point. 

It  is  claimed  for  Mathewson,  that  the  company  purposely 
avoided  sanctioning  his  acts  in  regard  to  the  Superior,  until 
the  result  of  the  adventure  should  be  known,  when  they  could 
act  as  their  interests  might  dictate. 

The  use  of  the  capital  of  the  company,  which  subjected  it 
to  the  hazards  of  trade,  imder  the  circumstances,  would,  on 
equitable  principles,  entitle  the  company  to  the  profits  of  the 
enterprise.  But  looking  at  the  declarations  of  Mathewson 
about  the  time  the  ship  Superior  was  chartered,  and  the  nature 
of  the  enterprise  undertaken,  we  feel  authorized  to  say,  that 
the  relation  of  the  parties  to  each  other  was  not  changed  by 
this  adventure.  The  rule  applied  to  the  Mercury,  in  regard  to 
the  rights  of  the  complainant  and  the  responsibilities  of  the 
defendant,  must  be  applied  to  the  Superior. 

After  the  appeal  was  taken  to  this  court,  errors  being  dis- 
covered in  the  report  of  the  masters,  by  consent,  their  report 
was  returned  to  them  for  correction.  And  in  their  report  to 
this  court,  dated  the  1st  of  January,  1846,  they  say  that  they 
erred  in  their  former  report,  in  not  making  to  Mathewson 
allowance  for  his  commissions,  and  for  his  one  tenth  of  the 
profits  and  earnings. 

This  last  rpport  finds  a  balance  due  to  the  complainant  of 
two  thousand  nine  hundred  fifty-eight  dollars  and  three  cents ; 
to  which  they  add  interest  from  the  1st  of  July,  1827,  to  Jan- 
uary 2d,  1846,  making  three  thousand  two  hundred  eighty- 
three  dollars  and  forty-one  cents ;  which  sum  being  added  to 
the  above  balance  makes  the  sum  of  six  thousand  two  hun- 
dred forty-one  dollars  and  forty-one  cents. 

From  this  sum  must  be  deducted  any  amount  charged  for 
or  against  the  defendant,  by  the  masters  in  their  reports,  as  the 
profits  of  trade  or  otherwise  on  his  private  account  during  the 
first  voyage  of  the  Mercury.  And  under  the  views  expressed 
in  this  opinion,  the  complainant  being  interested  in  the  Mer- 
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cmy  and  her  caigo  in  her  voyage  from  Gibraltar,  in  December, 
1822,  the  exceptions  to  any  items  charged  against  the  defend- 
ant and  allowed  to  the  complainant,  arising  out  of  any  prirate 
trading  by  the  defendant  on  board  the  Mercury,  and  afterwards 
on  board  of  the  Superior,  are  overruled.  The  excepti<ms 
which  apply  to  allowances  made  to  the  complainant  against 
the  defendant,  growing  out  of  the  first  voyage  of  the  Mercury, 
ending  at  Gibraltar,  are  susbuned. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded  to  that  court,  with  instructions  to  enter  a  decree 
in  pursuance  of  this  opinion. 


Lewis  Cubtis  and  Gbobob  Griswold,  Trvstbss  of  teb  Afpa- 
LAcmcoLA  Land  CoKPANt«  Appellants,  v.  John  and  Jakes  In- 

NEBABITT. 

Where  there  wu  «  Mle  of  wild  kadt  in  Flodda,  ooeopied  bj  Indieni,  aad  the 
ptnrchaicn  gave  a  mortgage  lo  aecore  the  pajmeot  oTioiiie  ootaanding  inatel- 
menta  of  tm  pnrohaae  looDey,  the  fhct  that  the  parchaaera  had  oot  complela 
poaaeaaion  of  the  landa  ia  not  a  aofficient  objectioD  to  their  being  ehaifad  with 
intereat  from  the  time  when  the  money  waa  due. 

They  had  paid  a  large  part  of  the  purehaae-money  beibre  the  execution  of  the 
jnortgace,  without  raiamg  thia  objectioD,  and  the  partiea  to  the  oootraet  of  aale 
knew  tnat  the  Indiana  had  poaaeanion  of  the  landa  aa  honting-gronnda. 

The  purchaaeri  in  a  ibrmer  auit  aTerred  that  they  hfd  peaceable  poaaeanon,  aad  the 
▼endors  cannot  be  held  reaponnble  lor  a  aubaeqoent  diaturbance. 

The  doctrine  of  the  civil  law,  viz.  **  that  the  Tendee  ia  not  liable  ibr  intereat 
where  he  received  no  profile  firom  the  thing  porohaaed,**  appliea  only  to  eieento- 
ry  contracta  where  the  price  ia  contracted  to  be  pi^d  at  tome  flrtnre  day,  and  the 
contract  ia  ailent  aa  to  intereat 

Nor  ia  it  an  objection  to  the  allowance  of  intereat,  that  the  porehaaar  waa  pot  to 
much  trouble  and  expenae  to  obtain  a  recognition  of  bia  title. 

The  claim  to  be  releaaed  ftom  intereat,  upon  the  pound  that  there  waa  no  peraon 
legally  anthorixed  to  receive  it,  b  not  aupported  by  the  fiieta  in  thia  caae. 

Where  the  vendor  gave  a  power  of  attorney  to  an  agent  to  receiTe  a  payment  from 
the  porehaaera  on  account,  and  the  agent  g^ve  a  receipt  in  foil  ibr  certain  bal- 
ancea  by  way  of  adjuatment  and  compromiae,  and  the  vendor  dBaapproved  of  the 
acta  of  the  agent,  the  payment  ia  not  good,  even  on  aeooont,  againat  the  vendor. 

The  purcbaaera,  by  making  a  payment  in  thia  way,  upon  certain  tarma  which 
were  not  within  the  power  or  attorney,  oonatitntea  the  agent  their  agent.  For 
two  yeara  afterwardn,  they  inaiated  upon  the  binding  ime  of  the  acta  of  the 
agent  to  the  extent  to  which  he  had  given  releaaea,  ud  only  claimed  the  pay- 
ment to  be  on  account  ^^n  the  agent  became  inaolvent.    It  waa  then  too  Itte. 

This  was  an  appeal  from  the  Court  of  Appeda  for  the  Ter- 
ritory of  Florida. 

AU  the  material  facts  in  the  case  are  set  forth  in  the  opinion 
of  the  court. 

The  case  was  argued  at  the  preceding  term  by  Mr.  Webster 
and  Mr.  Berrien,  for  the  appellants,  and  by  Mr.  WestcM  and 
Mr  JoneSf  for  the  appellees. 
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3fr.  TFa&tlar  opened  the  caae,  on  the  part  of  the  appellants, 
by  stating  all  the  oircumatances  of  it.  He  then  contended 
|hat  the  appellants  were  not  properly  chargeable  with  interest 
during  the  interval  between  the  death  of  John  Forbes  in  1822, 
in  Cuba,  and  there  being  a  personal  reinresentative  of  his  estate 
in  the  United  States.  There  was  nobody  to  whom  a  payment 
could  rightfully  have  been  made.  Moreover,  the  purchasers 
did  not  come  into  possession  until  1836,  when  a  decree  of  this 
court  confinned  their  title.  Previoudy  to  that,  both  the  com- 
missioners and  courts  in  Florida  had  rejected  it.  By  the  rules 
of  the  civil  and  Spanish  law,  the  land  when  sold  was  warrant- 
ed, and  when  this  is  the  case,  and  the  purchaser  cannot  get 
possession,  no  interest  is  payable.  1  Domat,  399,  ^^  3,  4,  6, 
76,  76,  79 ;  2  Wash:  C.  O.  204 

Under  such  circumstances,  if  notes  are  given  for  the  pur- 
chase, chancery  will  restrain  the  vendor  £rom  collecting  the 
notes  imtil  the  encumbrances  are  cleared  a.way.  Of  course, 
interest  would  not  run  during  this  time.  2  JohruB.  Ch.  R.  646 ; 
Colin  Mitchell's  case,  9  Peters,  711. 

We  are  entitled  to  a  credit  for  the  money  paid  to  Blount 
under  his  power  of  attorney.  The  power  was  ample  to  re- 
ceive money.  If  he  went  beyond  it,  it  is  an  afiair  between 
his  principal  and  himself.  But  the  power  extended  to  the 
receipt  of  the  money  which  we  paid.  If  what  he  did  beyond 
his  power  can  be  separated  from  what  he  did  within  it,  then 
the  latter  is  good  pro  tatUo.  If  it  cannot  be  separated,  per- 
haps the  whole  act  is  void.  It  is  for  the  court  to  say  whether 
the  payment  on  our  part  of  a  specific  sum  of  money  cannot 
be  distinguished  from  the  releases  which  he  gave.  Story  on 
Agency,  204,  ^  170. 

If  he  had  power  to  receive  money  on  behalf  of  the  mort- 
gagee, he  had  power  also  to  state  an  account  and  to  give  a 
receipi.     So  fiair  his  acts  must  be. good,  because  a  line  can  be 

rawn  between  them  and  his  other  acts. 

Mr.  Weiieottf  for  the  appellees,  said  that  sraie  of  the  facts 
stated  by  the  opposite  counsel  did  not  appear  upon  the  record. 
He  therefore*  Aciq>itulated  the  circumstaaces  of  the  case  as 
they  were  exhibited  by  the  record.  The  instalments  were  all 
pa]rable  in  London^  according  to  the  contract,  and  in  deciding 
that  -they  were  not,  the  court  below  erred,  for  the  acts  of  the 
parties  and  the  terms  of  the  contract  showed  the  contrary 
The  mortgage  was  made  in  consequence  of  a  settlement  be- 
tween Forbes  and  Mitchell  for  money  Jtben  -due.  All  prior 
payments  were  presumed  ta  be  adjust  and  takesi  into  the 
account.    It'waa  given  for  the  last  two  instalments,  and  the 
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time  extended.  The  interest  upon  this  extension  would  amount 
to  a  large  sum,  and  the  parties  must  be  presumed  to  have  had 
it  in  their  minds.  But  it  is  said  that  we  are  not  entitled  to 
interest,  because  the  contract  was  executed  in  Florida,  and  by 
the  civil  law  no  interest  accrues  until  the  vendee  is  placed  in 
possession.  Also,  because  there  was  no  person  legally  author- 
ized to  receive  the  interest.  With  regard  to  the  first  point, 
where  is  the  evidence,,  in  this  record,  of  any  difficulty  in  ob- 
taining possession  ?  The  record  of  a  former  case  tried  in  this 
court  shows  that  these  parties  then  said  they  had  been  in  ui^ 
disturbed  possession.  The  petitioners  in  that  case  were  the  as- 
signees of  Colin  MitcheU. 

It  is  said,  also,  that  by  the  civil  law  a  sale  implies  a  warran- 
ty, and  Domat  is  cited.  But  Domat  does  not  ^ve  the  laws  of 
Spain  which  prevailed  in  Florida.  It  might  be  admitted  that 
the  civil  law  implies  a  warranty  where  there  is  a  sale  of  per- 
sonal property.  But  it  is  not  the  rule  as  to  sales  of  property 
where  /deeds  are  required.  The  French  law  is  not  the  same 
with  the  Spanish.  For  example,  Domat  says  it  is  not  neces- 
sary that  the' vendee  must  be  ousted,  to  entitle  him  to  bring  an 
action  against  the  vendor.  This  may,  perhaps,  have  been  Ro- 
man law,  but  it  is  not  Spanish.  Johnson's  Laws  of  Spain, 
216,  217 ;  in  brackets,  195. 

The  Spaniards  seem  to  have  derived  their  law  from  the 
same  source  firom  which  the  common  law  of  England  came. 
In  both,  there  must  be  an  actual  eviction.  But  in  this  case, 
the  appellants  say  that  they  were  disturbed  in  their  possession 
by  the  United  States,  when  the  decision'of  this  court  shows 
that  the  United  States  had  no  title. 

The  contract  is  said  to  have  been  for  the  purchase  and  sale 
of  wild  lands  which  yielded  no  lEruits.  1  Domat,  book  3,  sec. 
14,  p.  422,  enumerates  four  classes  of  cases  where  interest  is 
chargeable.  One  is  when  it  depends  on  the  agreement.  It  is 
true  that  in  our  case  nothing  is  expressly  said  about  interest, 
either  in  the  contract  or  mortgage.  But  the  intention  of  the 
parties  must  be  the  guide,  and  that  can  be  gathered  from  the 
contract.  The  civil  and  common  law  agree  in  this.  If  the 
time  of  payment  was  fixed  by  the  mortgage,  new  security  tak- 
en and  the  time  extended,  these  circumstances  take  the  case 
out  of  the  rule  respecting  wild  lands,  because  they  supervene 
upou  the  orij^inal  contract.  It  was  executed"  after  the  treaty 
with  Spain  was  concluded.  The  change  of  flags  took  place  in 
July,  1821.  But  in  February,  1820,  it  was  known  that  a  treaty 
was  concluded.  Mitchell's  purchase  was  in  anticipation  of  the 
treaty.  Is  ft  a  case,  then,  to  be  governed  by  the  civil  law, 
contrary  to  the  intention  of  the  parties  and  to  the  equity  of  the 
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ease  ?  The  court  below  allowed  five  per  cent,  interest.  Bat 
in  August,  1822,  the  laws  of  Florida  (p.  48)  gave  six  per  cent. 
The  case  cited  from  Wash.  C.  C.  Rep.  250  is  not  in  point.  I 
refer  to  the  same  book,  p.  253.  On  the  general  subject  of  in- 
terest, all  the  cases  are  cited  in  2  Fonblanque,  423 ;  in  brack- 
ets, 425. 

But  another  reason  given  for  not  being  charged  with  inter- 
est is,  that  thore  was  no  person  authorized  to  receire  the  mon- 
ey. It  is  true  that  Forbes  had  no  administrator  in  Florida  un- 
til 1837 ;  but  he  had  an  executor  in  Havana,  and  the  contract 
was  made  there.  The  law  is,  that  the  party  must  show  that 
he  was  willing  and  ready  to  pay  before  he  can  be  excused.  3 
Leigh,  619 ;  Powell  on  Mortg.  367,  368 ;  2  Tomlins's  I<aw 
Diet.  247 ;  1  Yes.  222 ;  Surge's  Com.  754 

In  the  record,  the  sqiipellants  admit  their  liability  to  pay  in- 
teiest,  and  in  the  settlement  with  Porbes  they  actually  pay  five 
per  cent,  interest.  If  they  put  it  upon  the  ground  of  a  tender, 
we  reply  that  a  tender  must  be  strictly  made,  so  that  the  ten* 
der  of  a  less  sum  is  no  bar  to  interest.  Powell  on  Hort.  above  ; 
3  Kent's  Com.  450 ;  6  Randolph,  465. 

Pa3nnents  must  fibrst  be  applied  to  interest.  1  Halsted,  406 ; 
IDall.  124 

As  to  fount's  power  of  attorney,  he  had  only  authority  to 
receive  money  on  account.  He  is  prohibited  in  six  different 
I^aces  from  giving  a  release  in  full.  Such  powers  must  be 
strictly  construed.     Story  on  Agency,  63. 

The  appellants  knew  that  we  claimed  $  57,000,  and  yet  took 
ajpelease  in  full  for  $13,000;  What  did  good  fidth  require  of 
them  ?  Certainly,  to  notify  Innerarity ;  and  yet,  although  the 
money  was  paid  in  October,  1839,  he  did  not  know  it  until 
May,  1840.  As  soon  as  he  knew  it,  he  disavowed  it.  The 
appellants  purposely  concealed  it.  {Mr.  Westcott  here  examined 
many  parts  of  the  record  to  show  this. ) 

With  respect  to  the  number  of  instalments  of  £  375  each 
which. ought  to  be  deducted,  the  appellants  never  claimed  more 
than  one  .in  their  answer,  and  yet  the  court  allowed  them  two. 

'Mr.  Jones,  on  the  same  side,  said  that  most  of  the  original 
parties  were  dead.  The  affirmative  of  the  questions  raised  had 
to  6e  proved  by  the  appellanta  They  were  sued  below  on  a 
plain  question  of  mortgage,  and  ought  to  have  presented  their 
defence  long  ago.  Persons  and  documents  were  then  existing, 
to  clear  up  things  which  are  now  dark.  The  contract  was 
made  in  1817  between  Forbes  and  Mitchell,  both  residing  in 
the  same  jurisdiction.  The  first  instalment  was  provided  for, 
leanring  a  balance  of  $  50,000.  Two  years  afterwards,  a  mort* 
13* 
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gage  was  made,  and  now  the  appellants  wiah  to  go  behind  the 
contract  and  mortga^;e  too.  Their  claim  is  against  strong  pie* 
sumption,  and  Tequires  strict  proof. 

Mr.  Berrien^  in  leply  and  conclusion,  said  that  the  eyidence 
in  the  cause  is  very  defective ;  but  it  is  not  the  fault  of  the 
appellants.  It  is  owing  to  the  prosecution  of  a  stale  demand 
by  the  other  side,  after  the  evidence  to  resist  it  has  in  a  great 
degree  perished.  The  pleadings,  also,  are  very  irregular,  and 
the  record  is  strangely  arranged ;  but  the  questions  at  issue  can 
be  discovered  and  fairly  represented.  The  bill  of  Innerarity  to 
foreclose,  the  answer  of  Curtis,  the  amended  bill  of  John  In* 
nerarity,  and  the  answer  to  it,  are  sufficient,  without  the  pro- 
ceedings  upon  the  cross-bill,  to  make  the  questions  intelligible. 
These  proceedings  show  that  it  is  a  bill  to  foreclose  a  mort- 
gage by  John  Innerarity,  as  the  administrator  of  Forbes,  claim- 
ing $  76,000  ;  this  claim  is  then  reduced  to  $  67,000,  and  sub- 
sequently to  $  28,000.  In  this  last,  we  say  there  is  error  in  the 
following  points,  and  that  the  decree  ought  to  be  reversed :  — 

1st.  Because  interest  is  calculated  on  each  instalment  from 
th^S*  respective  days  of  payment,  when  it  ought  only  to  have 
been  allowed  from  the  time  of  the  demand  made  by  ffling  the 
bill  of  foreciqsure,  or,  at  most,  from  the  grant  of  letters  of  ad- 
ministration on  the  estate  of  John  Forbes  to  John  Innerarity, 
one  of  the  complainants. 

2d.  Because  the  balance  alleged  to  be  ^ue  on  an  unpaid  bill 
of  exchange,  given  by  Colin  Ifitchell,  which  was  not  secured 
by  the  mortgage,  together  with  damages  and  interest,  are  al- 
lowed in  the  decree. 

3d.  Because  tlie  court  refrised  to  allow  a  deduction  of  £  376 
to  be  made  from  the  amount  due  on  the  mortgage,  notwith- 
standing the  written  acknowledgment  of  John  Forbes  thai 
such  d^uction  should  be  made. 

4th.  Because  the  court  refrised  to  allow,  as  a  payment  on 
the  mortgage,  the  sum  of  thirteen  thousand  three  hundred  and 
fifty-seven  dollars  and  seventy-three  cents,  received  from  the 
appellants  by  Thomas  M.  Blount,  the  SRent  and  attorney  of 
John  Innerarity. 

6th.  Because  costs  are  decreed  against  the  appellants. 

The  date  of  the  letters  of  administration  is  not  in  the  rec- 
ord, but  it  must  have  been  between  1836  and  1837. 

1.  Interest  upon  the  two  instalments. 

The  condition  of  the  property  was  and  is  notorious.  It  was 
vfi]4,  landit  inhabited  by  Indians,  and  the  record  shows  it.  In 
the  former  case,  which  has.  been  referred  to,  it  is  true  that  there 
was  an  aivennent  that  the  parties  had  been  in  undisputed  poe- 
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session,  but  it  was  inserted  merely  to  give  the  court  jurisdic^ 
tion,  and  is  contradicted  by  the  evidence.  The  Indisms  were 
quiet  whilst  the  Spanish  gOTemment  lasted,  but  bec^une  turbu- 
lent as  soon  as  the  change  took  place.  The  purchasers  could 
not  get  possession  of  the  property.  By  the  civil  law,  interest 
is  not  payable,  although  a  term  be  fixed  for  payment,  which 
term  has  expired,  unless  the  purchaser  is  put  into  possession,  or 
the  thing  purchased  is  capable  X>f  jvoducing  fruits.  1  Domat, 
p.  397,  2d  ed.,  tit.  6,  sec.  1,  art.  3. 

The  Spanish  law  must  govern  the  case.  But  the  same  doc- 
trine is  maintained  in  our  country.    2  Wash.  C.  C.  Rep.  253. 

In  Domat,  p.  398,  art.  6,  it  is  said  that  if.  the  cause  produces 
no  revenue,  interest  is  due  only  where  there  is  a  demand.  This 
court  will  officially  take  notice  of  acts  of  Congress  and  treaties, 
and  these  prohibit  axiy  exercise  of  ownership  by  claimants  un- 
til the  title  is  settled  It  has  been  said  that  there  was  no  war- 
ranty in  the  deed.  But  by  the  civil  law  a  waxranty  is  implied 
1  Domat,  p.  76,  tit.  2,  sec.  10 ;  ibid.  p.  76. 

By  our  own  law,  any  disturbance  would  be  a  ground  for  an 
injunction  to  stay  the  collection  of  the  purchase-money.  2 
Johns.  Ch.  R.  646. 

Interest  is  given  for  money  which  is  due  and  payable.  But 
if  it  is  not  payable,  according  to  the  above  case  in  Johnson, 
then  no  interest  can  be  charged 

In  the  next  place,  terest  cannot  be  claimed  because  firom 
1822  to  the  grant  of  letters  of  administration  (say  in  1837) 
there  was  no  person  legally  entitled  to  receive  a  payment  or  to 
release  the  mortgage.  Forbes's  executor  in  Cuba  must  be. ex- 
cepted firom  this  remark ;  but  an  offer  of  payment  was  made  to 
that  executor  and  refused.  The  refusal  is  alleged  in  the  bill, 
and  admitted  in  the  answ:er.  How  can  the  debtor  be  charged 
witli  interest,  when,  if  he  sought  to  pay  his  debt,  there  was  no 
one  to  whom  he  could  pay  it  who  could  give  him  a  legal  re- 
ceipt ?  It  is  said  that  the  debtor  must  give  notice  to  the  cred- 
itor that  he  had  the  money  ready.  But  in  the  cases  referred 
to,  there  was  some  person  authorized  to  receive  such  a  notice  ; 
but  here  there  was  not.  It  is  also  said  that  we  did  pay  inter- 
est, and  therefore  acknowledged  our  liability  to  pay.  It  is  true 
that  interest  was  paidj  but  by  whom,  and  when  ?  It  was  only 
when  letters  were  taken  out,  and  was  not  paid  by  the  mort- 
gagor, but  by  the  drawer  of  a  bill  of  idxchange,  —  by  Colin 
Ifitchell ;  the  mortgagor  never  paid  any,  and  Colin  Mitchell 
had  no  legal  title.  If  interest  is  due,  therefore,  it  can  only  be 
due  jfrom  1837. 

2d  point  As  to  the  bill  of.  exchange. 

The  bill  was  not  produced  in  the  court  below,  but  tihie  court 
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say  that  payment  was  made  by  the  parties.  But  the  payment 
was  made  by  Colin  Mitchell,  and  not  the  parties  in  the  case. 
The  judge  theiefoie  erred  in  a  matter  of  fact.  P^jrment  of 
the  bill  could  not  have  been  enforced  in  a  suit  to  foreclose  the 
mortgage.  It  was  given  for  the  first  instalment  due  upon  the 
mortgage,  and  must  have  been  received  either  as  payment  or 
as  collateral  security.  If  as  payment,  then  a  lesser  security 
than  the  mortgage  has  been  accepted,  and  it  is  just  as  if  we 
had  paid  in  cash.  If  it  was  taken  as  collateral  security,  the 
bill  should  have  been  returned  when  not  paid.  Under  a  bill 
to  foreclose  the  mortgage,  it  is  impossible  to  collect  damages 
on  a  protested  bill  of  exchange.  They  should  have  sued  die 
drawer,  Colin  Mitchell,  at  law  upon  the  bill. 

3d  point.  As  to  the  £375. 

The  court  below  say  that  we  claim  two  allowances  of  £  375, 
whereas  we  formerly  claimed  only  one. 

{Mr.  Berrien  here  entered  into  many  calculations  upon  this 
matter.) 

4th  point.  Ab  to  Blount's,  authority. 

The  true  rule  upon  this  subject  has  been  quoted  by  Mr. 
Webster  from  Story  on  Agency,  ^^  166,  170.  Where  the 
acts  of  the  agent  within  his  authority  are  distinguishable  firbm 
those  beyond  it,  the  former  are  good,  and  the  latter  only  are 
void. 

We  say,  1st.  That  the- authority  was  substantially  executed. 

2d.  That  the  acts  within  the  power  are  distinguishable  from 
those  beyond  it. 

The  power  which  Blount  had  necessarily  included  a  power 
to  state  an  account  land  show  what  balance  was  due  ;  and  the 
receipt  of  $  13,000  was  clearly  within  the  scope  of  his  author- 
ity. The  court  below  say  that  the  payment  was  clogged  with 
a  condition  which  Innerarity  could  not  accept,  and  diei^fore 
he  was  not  bound  to  bear  the  loss.  But  there  is  nothing  in 
the  record  to  sustain  this.  Blount  was  president  of  a  i)ank, 
was  Innerarity's  solicitor  in  the  case,  and  his  bosom  friend. 
Innerarity  says  he  did  not  know  of  this  transaction  until  1840, 
and  the  counsel  on  the  other  side  complain  that  we  were  guilty 
of  a  fraud  in  not  giving  notice.  But  why  should  we  give  no- 
tice? The  presimiption  was  that  the  agent  would  report  to 
his  principal.  We  paid  the  money,  and  took  a  receipt.  It  was 
not  our  duty  to  give  notice  of  it  to  the  principal. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

It  would  contribute  nothing  to  a  clear  apprehension  of  the 
merits  of  this  case  to  enumerate  the  various  bills,  answers, 
cross-bills,  &c.,  constituting  the  very  voluminous  and  confiised 
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The  pleadinga  haye  been  consolidated,  by  agreement  of  the 
parties.  We  may,  therefore,  consider  the  case  before  ns  as  a 
bill  by  John  Innerarity,  administratar  of  the  eatate  of  John 
ForbM,  deceased,  against  the  tmst^es  of  the  Appalachieola 
Land  Company,  for  the  foreeloeoie  of  a  mortgage  given  under 
the  following  cireomstaacea. 

On  the  Ath  of  December,  1818,  John  Foibes,  acting  as  the 
executor  of  William  Plmton  and  Thomas  Forbea,  and  as  agent 
of  their  respectiye  heirs,  cbiFenanted  to  sell  to  Colin  Mitchell 
"  two  undivided  thirds  of  a  certain  tract  of  land  ceded  by  the 
Creek  Indians  unto  the  house  of  trade  of  which  said  Forbea 
was  the  principal  partner,  lying  upon  and  between  the  rirers 
Appalachieola  and  Appalashee,  and  containing  about  one  mil- 
lion two  hundred  Uiousand  acies,  for  the  consideration  of 
$  66,666.66,  to  be  paid  in  the  Mowing  manner : — One  fourthi 
or  $  16,666,  on  the  1st  of  May  next,  in  the  city  of  London, 
valuing  the  same  at  four  shillings  and  six  pence  sterling  reach 
dollar ;  the  remainder,  or  $  50,000,  in  four  equal  yearly  instal- 
ments, reckoning  ficom  the  date,"  d&c 

This  agreement  was  made  and,  executed  in  the  island  of 
Cuba,  where  John  Forbes  then  resided.  Colin  Mitchell  pur- 
chased for  himself,  Camocban,  and  othera,  and  subsequently 
took  the  title  in  his  own  name,  and  continued  to  hold  it  tiU 
1820,  when  he  tratiafened  it  to  Octavius  Mitchell,  who  held  it 
as  trustee  for  the  company  then  or  afterwards  Imown  as  the 
Appalachieola  Land  Company.  On  the  9th  of  October,  1820, 
Oetavius  Mitchell  executed  a  mortgage  to  John  Forbes  for  the 
iiit  two  instalments  of  $  12,500  each,  due,  by  the  agreement, 
on  the  8th  of  December,  1820,  and  the  8th  of  December, 
1821;  but  further  time  appears  to  have  been  given  in  the 
mortgage  for  these  two  payments,'  as  they  are  made  payable 
on  the  9th  of  March,  1821,  and  the  9th  of  March,  1822.  This 
mortgage  is  on  the  undivided  half  of  the  land  conveyed  to 
Mitchell,  and  is  the  subject  of  the  present  suit 

John  Forbes,  the  mortgagee,  died  in  Cuba,  in  May,  182Str, 
having  made  a  will  arid  appointed  executors,  who  qualified 
and  acted  as  such  in  that  place,  but  never  proved  the  will  nor 
obtained  letters  testamentary  in  Florida. 

John  Innerarity  first  obtained  letters  of  administration  in 
Florida,  on  the  estate  of  John  Forbes,  on  the  6th  of  July, 
1836. 

That  there  is  a  balance  due  and  unpaid  on  this  mortgage 
seems  to  be  admitted ;  but  the  parties  differ  widely  in  their 
estimates  of  its  amount.  The  Suj^rior  Court  for  the  county 
of  Escambia,  where  this  case  originated,  adjudged  the  balance 
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due  on  the  mortgage  to  be  $50,159.60.  On  ajqpeal  to  the 
Court  of  Errors  of  the  territory,  thiait  court  decreed  the  balance 
due  to  be  f  28,500.  From  that  decree  both  parties  have 
appealed.  At  present,  we  can  notice  only  the  exceptions 
taken  by  the  mortgagors,  whose  appeal  is  now  under  c<Misid- 
oration. 

They  have  insisted  on  three  several  exceptions  to  the  decree 
of  the. Court  of  Appeals,  which  will  be  noticed  in  their  order. 

1.  Because  interest  was  allowed  from  the  time  the  money 
secured  by  the  mortgage  became  payable,  when  it  should  haTe 
been  allowed  only  from  the  time  of  filing  the  bill  for  fore- 
closure. 

2.  Because  the  court  refrised  to  allow  a  credit  of  £  375, 
which  John  Forbes  admitted  should  be  deducted  fiKim  the 
amount  claimed. 

3.  Because  a  payment  of  $  13,357.73,  made  to  Thomas  M. 
Blount,  was  not  allowed  as  a  credit. 

We  shall  consider  these  exceptions  in  their  ordw,  stating  the 
ftcts  of  the  case  bearing  on  each  of  them  so  fiur  as  may  be 
necessary  to  their  elucidation. 

I.  As  to  the  interest. 

As  the  contract  for  the  purchase  of  these  lands,  and  the 
mortgage  given  to  secure  the  balance  of  the  purchase-money, 
were  executed  in  the  island  of  Cuba,  the  court  below  allowed 
the  current  and  legal  rate  of  interest  of  that  place  (five  pa 
cent.)  from  the  time  the  respective  payments  became  due. 

It  is  a  dictate  of  natural  justice,  and  the  law  of  every  civil- 
ized country,  that  a  man  is  bound  in  equity,  not  only  to  per- 
form his  engagements,  but  also  to  repair  all  the  damages  that 
accrue  naturally  from  their  breach.  Hence,  every  nation, 
-Aether  governed  by  the  civil  or  common  law,  has  established 
a  certain  common  measure  of  reparation  for  the  detenti<m  ci 
money  not  paid  according  to  contract,  which  is  usually  calcu- 
lated at  a  certain  and  legal  rate  of  interest.  Every  one  who 
contracts  to  pay  money  on  a  certain  day  knows,  that,  if  he  fiuls 
to  fulfil  his  contract,  he  must  pay  the  established  rate  of  inter- 
est as  damages  for  his  non-perforinance.  Hence  it  may  cor- 
rectly be  eaid,  that  such  is  thq.  implied  contract  of  the  par- 
ties. (See  2  Fonblanque,  Eq.  423.  1  Domat,  book  3,  tit.  6.) 
The  appellants  themselves  seem  to  have  been  frilly  aware  ot 
the  justice  of  this  rule,  as  in  all  their  communications  with  the 
mortgagees  they  have  admitted  their  liability  to  pay  interest, 
and  in  their  bill,  filed  in  1837,  to  have  satisfaction  entered  on 
the  mortgage  (which  makes  a  part  of  the  record  of  this  case), 
they  offer  "  to  pay  interest  at  five  per  cent,  ttcm  the  8th  rf 
December,  1821."    This  may  not  of  itself  be  a  sufBcient  rea- 
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•on  for  disallowing  their  present  exception,  if  foimded  in  jua- 
tice,  but  it  affords  a  strong  preemption  that  it  has  no  such 
foundation. 

The  reasons  alleged  in  support  of  this  exception  are,  first, 
that  the  mortgagors  had  not  possession  of  the  land,  or  at 
least  received  no  profits  from  it,  and  that,  in  either  case,  by  the 
civil  law,  the  purchaser  is  not  bound  to  pay  interest.  But  we 
are  of  opinion  that  this  objection  is  founded  on  a  mistake  both 
of  the  law  and  the  teicU  The  mortgage  was  given  more  than 
two  years  after  the  sale  to  the  mortgagors  and  title  executed  to 
them.  A  large  portion  of  the  purchase-money  had  been  paid, 
and  no  objection  made,  that  the  purchasers  had  uot  all  the  pos- 
session of  which  the  land,  was  capable.  Both  parties  knew 
that,  although  the  Indians  had  ceded  their  title,  they  still  con- 
tinued a  transient  occupancy  of  the  lands  for  hunting-grounds. 
They  may  have  infested  the  lands,  and  rendered  it  dangerous 
for  the  owner  to  occupy  them  in  time  of  war;  but  their  pos- 
session was  not  what  the  law  would  term  adverse,  not  being 
with  claim  of  title.  There  was  no  covenant  by  the  vendor  to 
expel  or  exterminate  the  Indians ;  the  purchasers  received  such 
possession  of  the  land  as  could  be  given  them,  cum  onere.  It 
was  not  expected  that  the  Indians  should  attorn  to  them  or  ^y 
them  rent.  The  purchasers  of  over  a  million  of  acres  of  wild 
lands  did  pot  expect  to  make  profits  by  actual  cultivation  or 
reception  of  rents.  Their  expectation  of  profit  was  from  the 
increase  in  value  of  the  lands  from  efliux  of  time  and  the  prog- 
ress of  improvement.  These  profits  they  have  realized,  doubt- 
less to  the  amount  of  more  than  a  thousand  per  cent,  on  their 
original  investment.  Moreover,  the  record  of  the  Forbes  case, 
decided  in  this  court  (and  read  in  evidence  in  this  case,  by  con- 
sent), shows  that,  in  1828,  eleven  years  after  the  purchase^  the 
appellants,  or  those  under  whom  they  claim,  declared  under 
oath  that  they  had  had  ^^  peaceable  possession  "  of  the  land  ever 
since  their  purchase.  If,  since  that  time,  or  before  it,  an  actual 
pedis  po9$e$9io  of  these  lands  may  have  proved  difficult  or 
dangerous,  owing  to  Indian  wars,  it  surely  cannot  be  serioudy 
argued,  that  any  warranty,  exi»ressed  or  implied,  either  by  the 
civil  or  the  common  law,  makes  the  vendor  liable  for  the  acts 
of  a  public  enemy,  or  for  a  detention  or  disturbance  of  the  pos- 
session by  the  act  of  the  sovereign  power.  The  purchasers 
have  received  full  seizin  and  possession  of  these  lands  in  the 
year  1819,  under  a  title  proved  to  be  good  and  indefeasible ; 
the  execution  of  this  mortgage  is  an  assertion  of  the  fact ;  they 
have  neglected  to  comply  with  their  contract  to  pay  the  money 
aacured  by  the  mortgage  for  ten  years,  at  least,  without  any 
apology;  and  it  would  be  a  strange  doctrine  indeed,  and  one 
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equally  unknown  to  the  civil  as  to  the  common  law,  that  an 
accidental  disturbance  of  the  possession  by  the  public  enemy, 
happening  so  many  years  after  such  default  of  payment,  could 
letroact  to  justify  its  previous  detention,  or  operate  as  a  defence 
to  the  payment  either  of  principal  or  interest. 

Besides,  if  it  were  true  that,  during  all  this  time,  the  vendee 
was  unable  to  have  such  a  possession  of  his  land  as  to  receive 
profits  from  it,  the»  doctrine  of  the  civil  law,  as  quoted  by  the 
learned  counsel  for  the  appellant,  —  <<  that  the  vendee  is  not 
liable  for  interest  where  he  received  no  profits  from  the  thing 
purchased," — has  no  application  to  the  present  case.  It  ap- 
plies only  to  executory  contracts,  where  the  price  is  contracted 
to  be  paid  at  some  future  day,  and  the  contract  is  silent  as  to 
interest.  In  such  a  case,  the  civiblaw  will  allow  interest  from 
the  date  of  the  contract  of  sale,  if  the  vendee  has  had  posses- 
sion and  received  profits  firom  the  thing  purchased.  In  this  it 
differs  from  the  common  law,  which  would  not  allow  interest 
before  the  day  fixed  for  payment,  imless  specially  contracted 
lor.  But  where  the  purchaser  has  contracted  to  pay  on  a  given 
day,  and  neglects  or  refuses  so  to  do,  both  law  and  equity  sub* 
ject  him  to  interest  as  the  measure  of  damages  for  the  breach 
of  his  contract. 

A  second  objection  made  to  the  pa3rment  of  interest  is,  that 
the  purchasers  incurred  much  trouble  and  expense  in  obtaining 
any  acknowledgment  of  their  title  from  the  United  States,  and, 
although  it  was  finally  decided  by  the  Supreme  Court  of  the 
United  States  that  their  title  was  valid,  yet  that  the  courts  of 
Florida  had  declared  it  invalid,  and  thus  caused  a  cloud  to 
hang  over  it  for  two  or  three  years,  which  hindered  the  settle- 
ment, improvement,  and  sale  of  the  lands. 

It  is  hard  to  conceive  on  what  grounds  these  facts  should 
constitute  a  defence  to  the  payment  of  interest  The  vendcnr 
did  not,  and  no  sane  vendor  wtmldj  covenant  that  his  vendee 
should  enjoy  the  property  in  all  future  time,  ficee  from  unjust 
interruption  or  oppression  either  by  the  sovereign  power  of  the 
State,  the  public  enemy,  or  individual  trespassers.  At  the  time 
this  company  purchased  this  claim  firom  Forbes,  the  United 
States  and  Spain  were  in  treaty  for  the  cession  of  Florida ;  and 
doubtless  it  was  the  prospect  of  this  change  of  sovereign,  and 
the  anticipated  increase  in  value  in  consequence  thereof,  thitt 
moved  them  to  purchase  this  large  claim  on  speculation,  and 
to  covenant  to  pay  the  money  for  it,  without  waiting  to  see 
whether  the  United  States  would  confirm  the  title,  or  without 
exacting  from  the  vendors  any  covenant  for  the  payment  of 
any  expenses  to  be  incurred  in  obtaining  the  confirmation  of 
their  title  by  the  new  sovereign. 
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It  may  be  admitted,  also,  that  a  court  of  equity  would  have 
enjoined  the  vendor  from  enforcing  the  collection  of  the  pur- 
chase-money while  the  decree  of  the  Florida  court  as  to  the 
title  remained  umeversed,  from  an  apprehension  of  a  total  fail- 
ure of  isonsideration ;  yet  as  that  judgment  v>as  reversed,  and 
as  the  vendee  was  never  evicted  or  put  out  of  possession,  he 
could  have  lio  claim  to  be  released  ftom  paying  interest;  even 
during  the  time  his  title  was  thus  unjustly  subject  to  a  cloud, 
much  less  for  any  term  preceding  its  existence,  or  since  its  re- 
moval. As  we  have  already  said,  there  was  no  covenant  in 
this  sale,  nor  is  there  in  this  or  in  any  sale,  either  of  real  or 
personal  property,  any  implied  warranty  by  the  vendor  that  his 
vendee  shall  enjoy  it  for  ever  free  from  all  unjust  or  illegal  in- 
terference either  by  the  sovereign,  or  the  citizen,  or  the  public 
enemy. 

If  the  money  secured  by  this  mortgage  had  been  paid  when 
it  became  due,  the  mortgagee  could  have  retained  it  with  good 
conscience,  and  the  mort^s^or  could  have  shown  no  right  to 
recover  it  back  'on  the  ground  of  failure  of  consideration ;  for 
the  consideration  has  not  failed,  and  the  title  to  the  lands  sold 
is  indefeasible.  And  such  being  the  case,  it  is  hard  to  perceive 
any  reason  why  the  mortgagor  should  not  be  liable  to  the  legal 
damages  for  detaining  money  which  he  was  bound  to  pay. 

Another  reason  urged  against  the  allowance  of  interest  in 
diis  case  is  founded  on  the  allegation,  that,  from  the  death  of 
Forbes,  in  1822,  till  1836,  when  John  Innerarity  took  out  let- 
ters of  administration  in  Florida,  there  was  no  person  to  whom 
the  mortgagors  could  legally  make  payment.  But  this  argu- 
ment is  founded  on  a  mistake  of  facts,  as  it  appears  clearly  by 
the  record,  that,  whenever  the  mortgagors  were  ready  or  will- 
ing to  pay,  they  ioxxsA  persons  ready  to  receive  and  give  them 
a  good  and  sufficient  acquittance. 

John  Forbes  was  a  trustee,  as  to  this  money,  for  the  heir? 
of  Pantbn  and  Thomas  Forbes.  When  the  mortgagors  called 
on  the  executors  of  John  Forbes  to  make  a  partial  payment  on 
the  mortgage,  they  declined  to  receive  it,  but  directed  the  pay- 
ment to  be  made  to  the  cestui  que  trusts j  which  was  accordingly 
done.  In  October,  1823,  one  half  of  the  first  instalment  was 
paid  to  William  H.  Forbes,  acting  for  himself  and  the  other 
heirs  of  Thomas  Forbes.  In  the  same  year,  also,  the  mort- 
gagors paid  to  James  Innemrity,  who  represented  the  heirs  of 
Panton,  the  sum  of  $2,680.81,  and  in  February,  1825,  the  fur- 
ther sum  of  $  2,080.87.  There  is  no  evidence  of  any  tender 
of  the  balance,  either  to  the  executors  of  Forbes  or  to  the 
cestui  que  trusts. 

This  objection  is  therefore  without  found.ation;   and  this 
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exception  to  the  decree  of  the  Court  of  Appeals  is  oTer- 
raled. 

II.  The  second  exception  is  to  the  refusal  of  the  court  lo- 
allow  a  credit  of  £  376,  claimed  by  the  mortgagors. 

After  three  of  the  five  instalments  into  wnich  the  price  of 
the  lands  was  divided  had  been  paid,  but  before  the  execution 
of  the  mortgage  to  secure  the  last  two,  it  was  discovered'  that 
John  and  James  Innerarity,  who  were  owners  of  one  fifth  of 
the  Panton  interest  (or  one  tenth  of  the  two  thirds  sold),  would 
not  assent  to  the  sale  made  by  John  Forbes.  Whereupon,  as 
appears  by  all'  the  testimony  and  the  admissions  of  the  perti^ 
it  was  ac^reed  to  refund  to  the  purchasers  a  proportional  amount 
(being  one  tenth)  of  the  purchase^money.  Accordingly,  three 
seversd  sums  of  £  375  were  refunded  to  John  Camochan,  who 
then  represented  the  purchasers.  '<  Besides  which,"  says  ForbeSi 
in  his  letter  of  10th  of  December,  1819,  "  you  will  have  to  de- 
duct from  the  acceptances  due  in  1820  and  1821  two  similar 
sums  at  these  distinct  periods."  On  the  trial  below,  the  mort* 
gagees  insisted,  that,  as  the  mortgage  was  given  for  the  balance 
due  on  the  purchase  nearly  a  year  after  the  above-stated  letter 
of  Forbes,  the  fair  presumption  would  be,  that  all  the  deduc- 
tions for  the  defect  of  title  in  the  Panton  share  had  been  already 
made,  as  the  parties  were  fully  aware  of  the  difficulty,  and 
had  already  refunded  large  sums  on  account  of  it ;  and,  as  fur- 
ther time  was  given  in  the  mortgage  for  the  payment  of  the 
last  two  instalments,  it  would  not  be  probable  that  the  parties 
had  inadvertently  given  a  security  for  a  larger  sum  than  was 
due.  On  the  contrary,  the  mortgagors  contended  that  they 
were  entitled  to  a  credit  for  two 'sums  of  £376,  according  to 
the  admission  in  Forbes's  letter.  The  Court  of  Appeals  al- 
lowed them  a  credit  for  one  sum  of  £37S,  but  revised  to  allow 
the  other ;  which  constitutes  the  ground  of  the  second  excep- 
tion  to  the  decree. 

As  the  correctness  of  the  position  taken  by  either  party,  on 
this  point,  can  be  subjected  to  the  test  of  mathematical  calcu- 
lation based  on  admitted  facts,  we  are  of  opinion  that '  this  ex- 
ception has  not  been  sustained.  The  whole  amount  of  pur- 
chase-money for  the  two  thfrds  conveyed  was  £15,000  sterling. 
The  deduction  for  the  Innerarity  interest  was  one  tenth,  or 
£1,500,  which  would  make  four  instalments  of  £375  each. 
As  the  mortgage  is  given  for  the  last  two  instalments  without 
any  deduction,  and  as  it  is  admitted  that  three  instalments  of 
£375  each  were  refunded,  it  is  plain  that  the  fourth  sum  of 
£375  was  not  deducted  from  the  mortgage,  and  equally  plain 
that  John  Forbes  was  mistaken  when  he  said  that  two  sums 
of  £375  remained  yet  to  be  deducted.    The  origin  of  this 
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mistake  can  easily  be  discerned.  The  first  payment  was  one 
fourth  of  the  whole  puichase-ifioiiey,  or  £3,750 ;  the  one  tenth 
refunded  was  £375 ;  but  as  the  remaining  three  fourths  were 
divided  into  /our  instalments,  each  of  £^,812  lOs.,  the  deduc- 
tion firom  each  would  be  but  £281  5s.  He  overlooked  the 
fact,  that  the  last  four  instalments,  being  each  one  fourth  less 
thain  the  first,  the  amount  to  be  deducted  would  be  diminished 
in  the  same  ratio.  The  oversight  or  mistake  of  Forbes  in  1819 
is  not  greater  than  that  of  both  parties  in  1820,  when  they  in- 
cluded in  the  mortgage  £376  which  they  knew  was  not  due.  * 
But  as  the  fact  is  fully  established,  that  the  only  subject  of  de* 
duction  was  one  tenUi  of  the  whole,  and  that  three  sums  of 
£375  had  been  refunded,' and  Ho  more,  the  admission  of  Forbes, 
on  the  one  side,  and  the  presumptions  of  fact  drawn  from  the 
execution  of  the  mortgage,  on  the  other,  must  both  yield  to 
the  certainty  of  arithmetic. 

III.  The  third  and  last  ground  of  exception  urged  by  the 
appellants  is  the  refusal  of  the  court  to  allow  them  a  credit  for 
the  sum  of  $  13,3^7*75,  paid  to  Thomas  M.  Blount,  the  agent 
and  attorney  of  John  Innerarity. 

Some  two  years  after  the  commencement  of  the  litigation 
between  these  parties,  the  appellants  made  a  payment  to  Thomas 
M.  Blount  of  $  13,357.75,  under  the  following  circumstances. 

It  was  admitted  by  both  parties  that  a  laj^a^  sum  was  due 
ou  the  mortgage,  but  they*differed  widely  as  to  the  amount. 
Innerarity,  being  willing  to  receive  any  amount  which  the 
mortgagors  were  willing  to  pay,  and  give  them  a  general  credit 
for  so  much  paid  on  account,  without  compromitting  his  right 
to  recover  the  whole  amount  claimed  by  him,  gave  a  power  of 
attorney  to  Thomas  Bf*  Blount,  who  was  going  to  New  York, 
where  the  appellants  resided,  ^'  to  receive  from  the  trustees  of 
the  Appalactucola  Land  Company,  in  the  city  of  New  York, 
any  sum  or  sums  of  money  on  account  of  and  in  part  payment 
of  the  mortgage.  Sec.,  and  to  give  such  receipt  or  receipts,  re- 
lease or  releases,  therefor,  as  may  be  deemed  requisite  to  exon- 
erate the  said  trustees  £rom  so  much  of  the  said  mortgage  as 
may  be  paid  by  them  on  account  and  in  part  pajrment,"  &c.,  6cc. 

With  this  power  of  attorney,  Blount  proceeded  to  New  York, 
and,  instead  of  receiving  such  sums  as  the  mortgagees  might 
choose  to  pay  on  account,  and  g'Ving  such  receipts  or  releases 
as  he  was  authorized  to  give,  he  assumed  to  adjust  and  settle 
with  the  company  the  whole  balance  due  on  the  mortgage,  and 
to  act  as  if  he  had  been  authorized  to  arbitrate  and  decide  all 
the  matters  in  variance  between  the  parties,  in  the  controver- 
sies th«n  pending. in  the; courts- of  Florida.  For  the  sum  of 
$4^832.35,  he  gave  the  mortgagors  a  discharge  for  the  balance 
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of  the  first  instalment,  including  the  disputed  item  of  damages 
on  the  bill  of  exchange,  claims,  &c.  And  for  a  further  sum 
of  $  8,526.38  he  ga^e  a  discharge  of  one  half  the  last  instal- 
ment. Both  Blount  and  the  appellants  well  knew  that  In- 
nerarity  had  uniformly  and  tenaciously  claimed  a  much  larger 
amount  as  due  on  each  of  these  items ;  and  they  ought  to 
have  known,  that,  even  if  no  more  was  justly  due  on  them 
than  the  amounts  paid,  Blount  had  no  authority  to  com- 
promise or  adjudicate  on  the  justice  of  Innerarity's  claim. 
Besides  these  sums  of  money  which  are  stated  in  Blount's 
release  to  be  the  whole  consideration  thereof,  he  j«ceivcd  also 
a  written  contract  of  Messrs.  Curtis  and  Griswold,  to  pay  a 
further  sum  of  $  5,000,  on  certain  conditions ;  but  to  whom,  or 
how,  or  on  what  contingency,  it  is  difficult  to  discover  from 
any  thing  that  appears  on  the  face  of  the  paper,  or  the  evidence 
in  the  cause. 

.  Soon  after  this  transaction  (on  20th  January,  1840),  In- 
nerarity  gave  notice  by  letter  to  the  appellants,  that  he  repudi- 
ated the  act  of  Blount,  and  says :  —  '^  So  soon  after  his  return 
as  I  saw  Mr.  Blount,  he  informed  me  of  the  provisional  arrange^ 
ment  that  he  had  made  with  you,  subject  to  my  approval. 
But  this  involved  the  suspension  of  the  sum  of  $  5,000,  with  the 
corresponding  interest,  &c.,  for  which  your  contingent  bond 
was  proposed,  &c.,  with  the  preliminary,  however,  of  the  can- 
cellation of  the  moiety  of  the  mortgage.  This  proposition,  I 
confess,  startled  me,"  &c. 

The  appellants,  though  thus  informed  by  Innerarity  that  he 
considered  "  Blount  as,  placed  in  the  position  of  their  agent," 
and  that  he  was  unwilling  to  ratify  "  this  provisional  arrange- 
ment," nevertheless  proceeded  to  put  on  record  in  Florida  the 
release  given  them  by  Blount.  When  this  came  to  the  knowl- 
edge of  Innerarity,  he  again  addressed  them,  by  letter  of  19th 
May,  1840,  as  follows:  —  "I  addressed  you  a  letter  on  the 
20th  of  January  last,  and  subsequently  on  the  25th  of  February, 
by  original  and  duplicate,  in  which  I  advised  you,  that,  having 
learned  from  T.  M.  Blount  that  he  had  an  arrangement  with 
you  subject  to  my  approval,  aS  he  stated  to  me  and  others,  in 
relation  to  a  discharge  of  one  moiety  of  the  mortgage,  &c.,  I 
did  not  feel  at  liberty,  as  the  representative  of  the  interest  of 
others,  for  the  reasons  stated  in  my  said  letter  of  20th  of 
January,  to  sanction  the  provisional  contract  which  he  made. 
To  these  letters  I  have  received  no  answer,  but  to  my  great 
astonishment  have  just  seen  the  deed  of  release  given  to  you 
on  the  19th  of  September,  by  Mr.  Blount,  in  which  he  pro- 
poses to  act  as  my  attorney,  and  which  deed  professes  to  dis- 
charge the  trustees  from  one  moiety  secured  by  the  al)0ve- 
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mentioned  mortgage.  In  so  doing  Mr.  Blomit  has  transcended 
his  authority  as  my  attorney,  as  will  appear  by  reference  to  my 
letter  of  attorney,  tfcc,  &c.  Peeling  it  to  be  my  duty  to  dis- 
avow this  unauthorized  assiunption  of  my  attorney,  and  not 
less  my  duty  to  give  you  timely  warning  to  protect  yourselves 
from  injury,  I  hereby  notify  you  that  I  disavow  and  repudiate 
the  deed  of  release,  &c.  I  Imve  not  received,  nor  will  not  re- 
ceive, any  part  of  the  money  paid  by  you  to  Mr.  Blount ;  but 
Will  look  to  you  and  the  original  security  for  the  debt  dud 
under  the  said  mortgage." 

The  receipt  of  these  letters  is  admitted  by  the  appellants  in 
their  answer  to  a  supplemental  bill  filed  by  Innsrsrily  (June  12th, 
1840),  for  the  purpose  of  having  Blount's  release  delivered  up, 
and  the  whole  transaction  between  him  and  the  trustees  de- 
clared fraudulent  and  void.  On  the  6th  of  July,  1840,  Camo- 
chan,  one  of  the  trustees,  filed  his  cross  bill  to  make  Blount  a 
party,  and  praying  that,  inasmuch  as  the  money  paid  to  him  by 
the  trustees  had  not  been  applied  to  the  purpose  for  which  it 
was  designed,  it  may  be  paid  into  court* and  held  under 
their  control.  On  the  9th  of  April,  1841,  the  appellants  filed 
another  cross  bill,  insisting  on  the  full  power  of  Blount  in  the 
transaction,  and  {nraying  the  court  to  confirm  and  establish  the 
release,  and  to  order  sc^sfaction  to  be  entered  on  the  mortgage 
accordingly. 

And  finally,  on  the  27th  of  June,  1841,  after  it  waa  ascer* 
tained  that  Blount  and  the  Bank  of  Pensacola  (of  which  ha 
was  inresident,  aiid  in  which  he  had  deposited  the  money) 
were  both  insolvent,  and  that  the  money  paid  to  him  was  lost, 
the  ^>pellants,  in  their  answer  to  the  cross  bill,  fw  the  first 
timcy  offer  '^  to  waive  the  said  release,"  and  ''  be  satisfied  that 
pa3rment  shall  be  held  and  regarded  as  on  account  of  the  mort- 
gage generally,  and  be  credited  pro  tonA>." 

On  these  facts,  the  appellants  contend  that  they  are  entitled 
to  a  credit  for  the  money  paid  to  Blount,  because  he  was 
authorized  to  receive  it ;  and  although  the  settlement  he  made 
and  the  release  he  gave  may  be  void  for  want  of  authority,  yet 
his  acts,  so  far  as  they  were  authorized,  were  valid  and  bindmg 
on  his  principal. 

*^  Regularly  it  is  true,"  says  Lord  Coke,  <'  that  when  a  man 
doth  less  than  the  commandment  or  authority  committed  unto 
him,  then,  the  commandment  or  authority  being  not  pursued, 
the  act  is  void.  And  when  a  man  doth  that  which  he  is 
authorized  to  do,  and  mare,  then  it  is  good  for  that  which  is 
warranted,  and  void  for  the  rest.  Yet  both  these  rules  have 
divers  exceptions  and  limitations."  (Co.  Lit.  258  a.)  And 
"  Lord  Coke  is  well  warranted,"  says  Mr.  Justice  Story  (Story 
14« 
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on  Agency,  ^  166),  ''  in  suggesting  that  there  are  ezcepti«»is 
and  limitations.  Where  there  is  a  complete  execution  6f  the 
authority,  and  something  ex  abundanti  is  added  which  is  im- 
proper, then  the  execution  is  good  and  the  excess  only  is  void. 
But  when  there  is  not  the  complete  execution  of  the  power,  or 
when  the  boundaries  between  the  excess  and  the  rightful  ex- 
ecution are  not  distinguishable,  then  the  whole  would  be 
void." 

It  is  contended,  in  the  present  case,  that  the  excess  and  the 
rightful  execution  are  easily  distinguishable,  and  that  the  re- 
ceipt of  the  money  was  a  valid  act  and  binding  on  his  princi- 
pal, though  the  settlement  and  release  were  void.  But  we  are 
of  opinion,  that  the  appellants  have  not  put  themselves  in  a 
condition  to  have  the  benefit  of  this  principle.  Blount's  power 
of  attorney  was  a  bare  Qthority  to  receive  money  on  account 
of  the  mortgage  then  in  litigation,  if  the  appellants  chose  to 
pay  him  any,  leaving  all  the  questions  in  dispute  between  the 
parties  open  to  future  adjustment.  But  the  mortgagors  refuse 
to  pay  him  money  on  the  conditions  on  which  he  was  author- 
ized to  receije  it,  and  give  a  valid  acq^nttance.  On  the  con- 
trary, the  money  given  to  Blount  is  on  their  own  terms,  and 
in  consideration  of  a  settlement,  arrangement,  and  release,  which 
they  knew,  or  ought  to  have  known,  Blount  had  no  authority 
to  make.  The  money  paid,  the  bond  given,  the  receipt  taken, 
discharging  them  from  the  balance  claimed  on  the  bill  of  ex- 
change and  from  one  half  of  the  last  instalment,  constitute 
one  transaction.  Having  advanced  the  money  on  their  own 
terms  and  conditions,  and  not  on  those  tendered  by  Innerarity, 
they  put  him  into  a  situation  in  which  he  must  either  affirm 
or  repudiate  the  whole  transaction.  For  if  he  accepted  he 
money,  they  might  insist  that  he  could  not  reject  the  consider- 
ation on  which  it  was  given,  on  the  familiar  principle  of  the 
law,  <<  that  the  principal  cannot  ratify  a  transaction  of  his 
agent  in  part,  and  repudiate  it  as  to  the  rest."  (Story  on 
Agency,  ^  260. )  Besides,  by  thus  undertaking  to  enter  into 
a  treaty  with  Blount  which  they  knew  could  not  be  binding 
without  the  assent  of  Innerarity,  they  in  feu^t  constituted  Blount 
their  ambassador  or  agent  to  obtain  its  confirmation.  They 
had  a  perfect  right  to  refuse  to  pay  money  on  the  terms  dic- 
tated by  Innerarity  in  his  letter  of  attorney ;  and  Innerarity  had 
an  equal  right  to  refuse  it  on  their  terms.  And  when  informed 
by  him,  soon  after  the  transaction,  that  he  considers  Blount  as 
their  agent,  and  that  he  had  proposed  this  transaction  as  a 
provisional  arrangement  subject  to  the  approval  of  Innerarity, 
they  keep  silence  till  he  again  repudiates  the  transaction  and 
files  a  bill  to  set  it  aside,  and  never  intimate  a  will  tigitess 
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that  Inneiahty  shall  recdive  the  money  on  the  terms  he  offered, 
till  near  two  years  afterwards,  when  the  money  was  lost  by 
the  insolvency  of  Blomit  and  the  bank.  This  assent-  of  the 
appellants  to  the  terms  of  Innerarity  came  too  late,  after  the 
money  had  been  lost  by  their  obstinate  pertinacity  in  endeavours 
to  compel  him  to  accept  it  on  their  own  terms. 

We  are  of  opinion,  therefore,  that  the  Court  of  Appeals 
have  not  erred  in  refusing  to  credit  .the  appellants  with  this 
sum  as  a  payment  on  the  mortgage. 

The  decree  of  the  Court  of  Appeals  of  Florida  is  therefore 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Court  of  Appeals  for  the  Territory  of  Florida, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  considered  and  decreed  by  this  court,  that  the  decree 
of  the  said  Court  of  Appeals  in  this  cause  be  and  the  same  is 
hereby  affirmed,  with  costs  and  damages  at  the  rate  of  six  per 
centum  per  annum,  and  that  the  time  of  redemption  be  ex- 
tended to  six  months  from  and  after  the  filing  of  the  mandate 
of  this  court  in  this  case  in  the  court  below. 


NSLSON  F.  SSHELTONf  APPELLANT,  V.  ClATTON  TiFFIN  AND  LiLBURN 

P.  PSRBT. 

Where  an  indmdual  hie  resided  in  t  State  for  a  oonatderable  time,  being  eiyaged 
in  the  proaeeation  of  buainese,  he  may  well  be  preaoroed  to  be  a  citizen  ofauch 
State  irjleat  the  contrary  appear.  And  thia  pnnciple  is  strenctbened  when  the 
mdiTidoal  liTea  on  a  plantation  and  cultivates  it  wim  a  large  force,  claiming  and 
improTing  the  property  aa  iui  own. 

On  a  change  of  domicile  firom  one  State  to  another,  citizenship  may  depend  anon 
the  intention  of  the  individoal.  But  this  intention  may  be  snown  more  satimo- 
torily  by  acts  than  declarations.  An  exercise  of  the  right  of  suffrage  is  concln- 
siTe  upon  the  subject ;  but  acquiring  a  ri^ht  of  suffivge,  accompanied  by  acts 
which  show  a  permanent  location,  unexplained,  may  be  sufficient 

The  facta,  that  the  party  and  his  wife  were  residents  of  Louisiana  lor  more  than 
^two  years  before  the  commencement  of  the  suit ;  that  he  waa  absent  only  once, 
cm  a  Tisit  to  a  watering-place ;  that  he  resided  the  greater  part  of  the  time  on  a 
plantation  which  he  claimed  as  his  own ;  that  he  constructed  upon  it  a  more 
secure  and  comfortable  dwelli*  ^-house :  that  he  observed  to  a  wimess  that  he 
considered  himaelf  a  resident,  —  are  sufficient  to  justify  the  Circuit  Court  of  Lou- 
isiana in  exercising  jurisdiction  in  a  suit  brought  agamst  that  party  by  a  dtizen 
of  Missouri. 

Where  fhiud  is  alleged  in  a  bill,  and  relief  is  prayed  against  a  judgment  and  a 
judicial  sale  of  properly,  a  demurrer  to  the  bill,  that  relief  can  be  had  at  Uw,  ig. 
not  sustainable. 

Where  a  citizen  of  Yirginia  sued,  in  the  Circuit  Court  of  Louisiana,  two  persons 
jointly,  one  of  whom  was  a  citizen  of  Louisiana  and  the  other  of  Missouri,  and 
an  attorney  appeared  for  both  defendants,  the  citizen  of  Missouri  is  at  liberty  to 
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■how  that  the  appearanoe  Ibr  him  waa  nnaathorised.  If  he  showa  thia,  he  ii  aoC 
bound  by  the  proeeedingi  of  the  eonrt,  whoae  judgment,  aa  16  him,  ii  a  nuHitj. 

A  jodgmeot  of  a  Sute  coim,  that  the'debt  had  been  extingoiahed.  gtren  in  an  action 
which  wai  not  brought  for  the  recovery  of  the  debt,  and  which  action,  moreover, 
had  been  diaoontinued  bj  the  plaintiff,  cannot  be  let  up  in  bar  of  proeeedingi  in 
the  Circuit  Court  for  the  recoTerr  of  the  debt,  which  prooeedingi  nad  been  com- 
menced when  the  judgment  of  the  State  court  waa  giTen. 

Where  a  worthlew  promimory  note  ia  impoied  upon  the  Tender  aa  part  of  the  caah 
payment,  it  would  aeem  that,  if  any  fraud  haa  been  practieed  upon  the  Tendor 
by  the  Tendee,  the  amount  of  the  note  atill  remaina  an  equitable  lien  upon  the 
land* 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  East  Louisiana,  sitting  as  a  court  of  equity. 

On  the  1st  of  August,  1837,  Clayton  Tiflin  and  Lilbum  P. 
Perry  received  a  de^  for  a  tract  of  land  on  the  western  bank 
of  the  Mississfippi  River,  about  five  miles  above  the  town  of 
Yicksburg,  and  containing'  six  hundred  and  forty-four  acres. 

On  the  10th  of  April,  1838,  Tiffin  and  Perry  sold  the  same 
land,  together  with  a  large  number  of  negroes,  to-  Samud 
Anderson,  for  the  sum  of  seventy-five  thousmd.doUars.  The 
sale  was  stated  to  be  for  cash.  But  in  fact  the  payment  was 
to  be  made  in  this  way :  — 

Funds  supposed  to  be  as  good  as  cash,     .        «    $  35,000 
Notes  sequred  by  mortgage,  .        .        .  40,000 

#76,000 

John  M.  Perry,  the  father  of  Lilbum  P.  Perry,  and  father-in- 
law  of  Tiffin,  became  the  agent  to  receive  these  fimds.  The 
f  36,000  was  again  divided  into  two  classes,  viz.,  a  debt  of 
$13,000,  which  was  due  to  Anderson  by  Lilbum  P.  Perry 
and  John  M.  Perry,  and  which  debt  became  thus  extinguished, 
and  a  note  for  $  18,282.66,  given  by  Austin,  Ragan,  and  Bo- 
hannon,  payable  to  Anderson  on  the  1st  April,  1839. 

The  sum  of  $  35,000  being  thus  arranged,  the  balance  of 
$  40,000  was  not  provided  for  until  some  time  afterwards,  viz« 
on  the  1st  of  March,  1839,  when  Anderson  gave  the  following 
notes :  — 

$  13,333^.  On  or  before  the  first  day  of  January,  184S^ 
we  promise  to  pay  Lilboume  P.  Perry  the  just  and  full  sum  of 
thirteen  thousand  three  hundred  and  thirty-three  dollars,  value 
received,  for  land  and  negroes  purchased  of  Clayton  Tiffin  and 
Lilboume  P.  Perry ;  for  the  trae  payment  of  which  we  bind 
ourselves,  our  heirs,  &c.,  firmly  by  these  presents.  Oiv^i  un- 
der our  hands  and  seals,  this  the  first  of  March,  1839. 

Samuel  Andersobv,  [seal.] 

Ne  varietur,  July  9th,  1839. 

Richard  Chs.  Dowkes,       [seal.] 
J.  judge  pariah  Madison,  Lauisiafuu 
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(Indorsed.) 
For  value  received,  I  assign  the  within  note  to  Clayton  Tif- 
fin, October  22d,  1839. 

K  P.  Perrt, 
For  his  agent  J.  M.  Pebbt. 
216.    Filed  23d  Nov.,  1839. 

John  T.  Masou,  Clerk. 

$  13,333^%.  On  or  before  the  first  of  January,  1843,  we 
promise  to  pay  Lilboume  P.  Perry  the  just  and  full  sum  of 
thirteen  thousand  three  hundred  and  thirty-three  dollars,  value 
received,  for  land  and  negroes  purchased  of  Clayton  Tiffin  and 
Lilboume  P.  Perry ;  for  the  true  payment  of  which  we  bind 
ourselves,  our  heirs,  &;c.,  firmly  by  these  presents.  Given  un- 
der our  hands  an4  seals,  this  the  fiirst  day  of  March,  1839. 
(Signed,)  -Samuel  Andebsok,  [sejjl.] 

Ne  varietur,  July  9th,  1839. 

Richard  Chs.  Downbs,  [seal.] 

/.  judge  parish  Madisen^  Louisiana. 
(Indorsed)  216.     Filed  Nov.,  1839. 

John  T.  Mason,  Clerk. 

%  13,333iAAf-  On  or  before  the  first  of  January,  1844,  we 
promise  to  pay  Lilboume  P.  Perry  the  just  and  fiill  sum  of 
thirteen  thousand  three  hundred  and  thirty-three.dollars,  value 
received,  for  land  and  daves  purchased  of  Clayton  Tiffin  and 
Lilboume  P.  Perry ;  for  the  true  payment  of  which  we  bind 
ourselves,  our  heirs,  ifcc,  firmly  by  these  presents.  Given  un- 
der our  hands  and  seals,  this  the  first  day  of  March,  1839. 
( signed,)  Samuel  Anderson,  [seal.] 

Ne  varietur^  July  9th,  1839. 

Richard  Chs.  Downes,  [seal.] 
J^p*dge  of  parish  Madison^  Louisiana. 
(Indorsed)  216.     Filed  28  Nov.,  1839. 

John  T.  Mason,  Clerk. 

On  the  9th  of  July,  1839,  the  remaining  part  of  the  agree* 
ment  vfsjs  carried  into  effect,  by  Anderson's  executing  a  mort- 
gage to  Lilbum  P.  Perry,  Mid  in  favor  t)f  whomsoever  may 
become  the  legal  holder  and  owner  of  the  above  notes,  of  the 
inroperty,  land,  and  slaves,  which  had  been  conveyed  to  Anr 
derson  by  the  deed  firom  Tiffin  and  Perry. 

On  the  same  9th  of  July,  Anderson  executed  another  mort* 
gage,  reciting  that  he  was  justly  indebted  to  Nelson  F.  Shel- 
ton, of  Goochland  county,  in  the  State  of  Virginia,  in  the  sum 
of  $  46,550,  and  mortgaging  the  same  property  to  secure  it,  — 
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''it  being  understood  that  this  mortgage  is  posterior  to  that 
granted  by  the  said  Samuel  Anderson  in  favor  of  Lilbum  P. 
Perry  on  this  day."  This  sum  of  $  46^660  was  divided  into 
two  notes,  payable  on  the  1st  of  January,  1845,  and  1st  of 
January,  184&  Whilst  upon  the  subject  of  this  last  mortgage, 
it  may  be  as  well  to  say  that  another  was  substituted  for  it, 
With  the  consent  of  all  parties,  on  the  17th  of  March,  1840,  in 
which  Robert  Anderson,  of  Tirgiiiia,  was  also  included,  as  a 
creditor  to  the  amount  of  $  3,000.  This,  like  the  other,  refer- 
red to  the  prior  mortgage  given  to  Perry. 

It  is  proper  now  to  go  back  a  few  months  in  the  order  of 
time. 

In  January,  1839,  Hillery  Mosely  and  William  W.  Bouldin, 
citizens  of  Yirginia,  filed  a  petition  in  the  Circuit  Court  of  the 
United  States  against  John  M.  Perry  and  Lilbum  P.  Perry, 
alleging  that  the  Perrys  were  indebted  to  the  petitioners  in  the 
stim  of  $  7,560,  upon  a  promissory  note«  As  the  proceedings 
upon  this  suit,  as  far  as  the  appearance  of  Lilbum  P.  Perry 
was  concerned,  were  drawn  into  question,  it  is  better  to  go 
through  with  this  branch  of  the  case  entirely  before  recurring 
to  any  other  part  of  it.  On  the  12th  of  January,  an  .order  of 
court  was  directed  to  Lilbum  P.  Perry,  commanding  him  to 
file  his  answer  within  ten  days,  to  which  the  marshal  made 
the  following  return :  — 

"  Defendant,  L.  P.  Perry,  could  not  be  found,  after  diligent 
search  and  inquiry.     Returned  Feb.  23,  1839. 

<' J.  P.  Walden,  Dq[>utif  MarshaV 

A  writ  of  arrest  was  then  issued,  directing  the  marshal  to 
seize  the  bodies  of  John  M.  Perry  and  Lilbum  P.  Perry,  and 
confine  them  till  they  should  give  security  not  to  leave  the 
State  without  permission  of  the  court,  to  which  the  marshal 
made  the  following  return :  — 

MarshaPs  Return. 

Received  12th  January,  1839  ;  and,  on  the  18th  same 
month,  arrested  and  took  defendant,  John  M.  Perry,  into  my 
custody,  from  whence  he  was  released  by  giving  bond,  with  Z. 
H.  Rawlings,  Charles  Johnson,  and  H.  Lewis,  as  sureties,  in 
the  parish  of  Madison,  450  miles  from  New  Orleans,  in  the 
Eastern  District  of  Louisiana ;  which  bail  bond  is  .herein  re- 
tiimed  ;  and  Lilboume  P.  Perry  could  not  be  found,  after  dili- 
gent search  and  inquiry,  and  executing  this  writ  in  all  other 
things  as  the  law  directs.  Retumed  February  23d,  1839. 
(Signed,)  J.  H.  Holland,  Marshal. 
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After  this,  B.  A,  Ciawford,  calling  himself  "  attorney  for  de- 
fendants," filed  an  answer  for  John  M.  Perry  and  Lilbum  P. 
Perry,  and  the  cause  regularly  proceeded  to  trial,  Mr.  Craw- 
ford attending  to  it  in  all  its  stages  as  attorney  for  both  de- 
fendants. In  June,  1839,  it  was  tried,  and  the  jury  found  a 
Teidict  for  $7,660.  In  July,  aji./a.  was  issued,  the  return  to 
which  was,  "  no  property."  In  October,  an  alUis  was  issued, 
to  which  the  marshal  made  the  following  return,  viz. :  — 

MarshaPs  Return. 

Received  23d  day  of  October,  1839,  and  on  the  same  day 
made  demand  of  the  amount  of  the  within  fi.  fa.^  at  the  resi- 
dence of  the  within-named  defendants,  John  M.  Perry  and  Lil- 
boume  P.  Perry,  which  was  refused.  I  seized,  on  the  23d  day 
of  November,  1839,  a  debt  due  by  Samuel  Anderson  to  the 
within-named  Lilboume  P.  Peiry,  for  forty  thousand  doUars. 
There  v?a»  three  notes  given  by  said  Anderson  to  said  Peiry, 
and  mortgage  on  fifty  slaves  and  six  hundred  and  forty  acres 
of  land,  to  receive  the  payment  of  said  debt  to  satisfy  this  JL 
fa.  J  and  after  advertising  the  said  claim  ten  entire  days  from 
the  last  day  of  the  notice  of  seizure,  and  having  appraisers 
appointed  according  to  law,  who  ajqpraised  said  property 
to  be  worth  twenty-eight  thousand  dollars,  cash  valuation, 
on  the  10th  day  of  December,  1839,  and  then,  on  the  same 
day,  offered  the  property  for  sale  for  cash,  and  repeatedly  cry- 
ing it,  —  there  was  nu  ^e  for  want  of  a  bid  to  the  amount  re- 
qmred  by  law,  and  then  I  advertised  the  same  property,  and 
sold  the  same  on  the  4th  day  of  January,  1840,  on  a  credit  of 
twelve  months,  when  Samuel  Anderson  became  the  purchaser 
thereof  for  the  sum  of  five  thousand  dollars,  he  being  the  high- 
est and  last  bidder,  for  which  he  gave  his  bond,  with  John  B. 
Bemiss  and  Aaroa  Lilly  as  security ;  which  bond  I  received, 
and  the  said  bond  is  herewith  retuined ;  four  hundred  and  thir- 
ty miles  from  New  Orleans. 

(Signed,)  M.  Habiont,  U.  S.  Marshal 

By  John  N.  Donohuk, 

Deputy  U.  S.  Marshal 

In  January,  1840,  a  capi€U  ad  satisfaciendum  was  issued 
against  both  the  Perrys  for  the  balance  of  the  judgment  after 
deducting  the  proceeds  of  the  sale  to  Anderson,  to  which  writ 
the  marshal  made  the  following  return :  — 

MarshaPs  Return. 
Received  Thursday,  the  16th  January,  1840,  and  after  dili- 
gent search  and  inquiry,  the  within-named  defendants^  John 
H.  Perry  and  Lilboum  P.  Perry,  could  not  be  found  in  the 
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Eastern  District  of  Louisianai  —  distance  five  hundred  miles 
from  New  Orleans. 

(Signed,)  M.  Habioht,  U.  8.  Marshal 

By  John  N.  Dmomm, 

Deputif  U.  8.  Marshal 

The  marshal  soon  afterwards  executed  the  following  convey- 
ance to  Anderson :  — 

Stats  of  Louisiana,  Parish  of  Madison : 

Whereas  I,  John  N.  Donohue,  deputy  United  States  marshal 
in  and  for  the  Eastern  District  of  the  State  of  Louisiana,  by 
virtue  of  a  writ  oi  fieri  facias  issued  from  the  Circuit  Court  of 
the  United  States  for  the  Ninth  Circuit  in  and  for  dis^ct  and 
State  aforesaid,  at  the  suit  of  Mosely  and  Bouldin  v.  John  M. 
Ifenj  and  Lilboume  P.  Perry,  I  did  seize  a  certain  debt  owing 
by  Samuel  Anderson  to  said  Lilboume  P.  Perry,  as  evidenced 
by  three  promissory  notes,  dated  Ist  of  March,  1839,  due  in 
the  years  1842,  1843,  and  1844,  each  for  the  sum  of  thirteen 
thousand  three  hundred  and  thirty-three  dollars,  payable  by 
said  Samuel  Anderson  to  the  said  Lilbourne  P.  Perry,  which 
notes  are  '^  paraphtn  "  on  the  9th  of  July,  1839,  together  with 
the  mortgage  intended  to  secure  said  notes  or  debts,  recorded 
in  the  office  of  the  parish  judge  of  the  parish  'of  Madison,  in 
the  parish  and  State  aforesaid,  in  the  record-book  of  conven- 
tional and  legal  mortgages,  pages  27  and  28,  where  there  are 
fifty  slaves  and  six  hundred  forty  acres  of  land  mortgaged  to 
secure  the  pajrment  of  said  notes  and  mortgage,  seized  as  the 
property  of  said  Lilbourne  P.  Perry,  and  having  exposed  the 
same  to  public  sale  as  aforesaid,  on  a  credit  of  twelve  months, 
when  Samuel  Anderson  became  the  purchaser  thereof  at  the 
price  of  five  thousand  dollars,  for  which  he  gave  his  bond  with 
John  B.  Bemis  and  Aaron  Lilly  as  his  securities,  payable  in 
twelve  months  after  the  date  thereof,  all  in  due  form  of  law, 
and  which  bond  I  hereby  acknowledge  to  have  received. 

Now,  therefore,  know  all  men  by  these  presents,  that  I,  the 
said  deputy  as  aforesaid,  do,  in  t^onsideration  of  the  premises, 
and  by  virtue  of  the  act  in  such  cases  made  and  provided, 
grant,  bargain,  sell,  assign,  and  set  over  to  the  said  Samuel  An- 
derson, his  heirs  and  assigns,  all  the  right,  title,  and  interest  or 
demand,  which  the  said  LilboUme  P.  Perry  had,  in  and  to  the 
said  debt,  notes,  and  mortgage,  as  before  described,  on  the 
twenty-third  day  of  November,  A.  D.  1839,  or  at  any  time 
since,  or  to  any  part  thereof;  to  hold  the  same  to  the  said 
Samuel  Anderson,  his  heirs  and  assigns  for  ever,  hereby  subro- 
gating (as  far  as  my  act  in  the  premises  can)  said  Samuel  to  all 
the  rights  which  the  said  Lilboume  P.  Perry  had  or  has,  in. 


Q 


JANUABT  TEBM,  184& 


fifheltoii  V.  Tiffin  et  «1. 


under,  and  to  the  aforesaid  mortgage ;  and  the  said  Samuel 
Anderson  being  present  hereby  accepts  this  conveyance,  and 
Uereby  specially  mortgages  the  aboTe^lescribed  debt  and  mort- 
gage to  secure  the  final  payment  of  the  purchase-money,  and 
all  interest  and*  costs  that  may  accrue  in  the  premises. 

Done  and  passed  in.  the  State  and  parish  aforesaid  in  pres- 
ence of  John  B.  Bemiss  and  Aaron  Lilly,  competent  witnesses, 
who  have  signed  with  me,  said  deputy  U.  S.  Marshal,  and 
Samuel  Anderson,  this  4th  day  of  January,  1840 
and  said  Samuel  Anderson  before  signing. 

(Signed,)  John  N.  Donohuk. 

Haying  traced  this  suit  to  its  termination,  we  must  turn  our 
attention  to  another. 

On  the  23d  of  November,  1839,  Lilbum  P.  Perry,  by  Martin, 
Richardson,  and  Stacy,  his  attorneys,  filed  a  petition  in  the 
District  Court  in  and  for  the  parish  of  Madison,  setting  forth 
Anderson's  indebtedness  to  him  upon  the  mortgage  and  notes 
above  described  for  $  40,000,  and  stating  his  belief  that  An- 
derson was  about  to  leave  the  State  of  Louisiana,  and  that  he 
would,  unless  restrained  by  the  conservative  process  of  the 
court,  remove  his  property  out  of  the  State  before  the  debt  or 
any  part  of  it  beciune  payable.  He  therefore  prayed  for  a  writ 
of  attachment  to  be  levied  upon  the  jdantation,  crops,  and  ne- 
groes. At  the  time  of  filing  this  petition.  Perry  filed  also  the 
original  promissory  notes,  being  three  in  number,  for  $  13,333 
each,  payable  1st  of  January,  1842,  '43,  '44  With  the  peti- 
tion was  filed  also  the  affidavit  of  John  M.  Perry,  signing  him- 
self '^  agent  for  L.  P.  Perry;"  who  was  stated  to  be  Absent  firom 
the  State  of  Louisiana. 

The  attachment  was  ordered  and  issued ;  but  on  the  27th 
of  November,  John  M.  Pejrry  filed  in  court  the  following, 
viz.  :-^ 

Ifuirudions. 

LlLBOUBNE  P.  PeRRT  ^ 

V.  >  9th  District  Court.  —  An  attachment. 

Samuel  Anderson,  j 

I,  John  M.  Perry,  acting  as  agent  for  Lilboume  P.  Perry, 
jdaintiff  in  above-entitled  suit,  hereby  direct  Thomas  B.  Scott, 
of  the  parish  of  Madison,  to  return  the  writ  of  attachment  now 
in  his  hands,  iq  the  suit  of  Lilboume  P.  Perry  v.  Samuel  An- 
derson, No.  216,  on  the  docket  of  said  District  Court  for  the 
parish  of  Madison,  to  the  clerk's  office  of  said  court,  without 
making  any  seizure  or  service  on  said  writ  of  attachment ;  and 
I  furthermore  hereby  direct  said  sheriflf  and  clerk,  that  all  pro- 
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ceedings  had,  or  to  be  had,  undei  aaid  attachment,  be  dismissed 
and  discontinued. 

(Signed,)  JOHN  M.  PERRY, 

Agent  for  L.  P.  Perry,  Clayton  Tiffin, 
J.  H.  Martin,  Geo.  W.  Grove. 

Received  on  the  27th  November,  A.  D.  1839,  and  served  on 
the  28th  of  same  month  and  year,  by  handing  a  certified  copy 
of  this  writ  of  attachment  to  the  defendant,  Samuel  Anderson, 
in  person,  at  the  court-house  in  Richmond,  and  then  was  in- 
struct[ed  by]  the  plaintiff  in  this  case  not  to  levy  the  attach- 
ment, but  to  return  it  to  the  clerk's  office,  as  will  be  seen  by 
reference  to  the  within  order  from  him.     Service  $  2. 

(Signed,)  T.  B.  Scott,  Sheriff. 

The  cause  remained  in  this  condition  for  nearly  a  year,  when 
Anderson  filed  the  following  answer,  on  the  18th  of  November, 
1840 :  — 

LiLBOUBNK   P.  PbRRT  ^ 
V.  > 

Samuel  Anderson,   j 

The  defendant  came  into^ourt,  and  for  answer  to  plaintiff's 
petition  in  this  suit  filed,  denies  all  and  singular  the  allegations 
therein  contained  and  set  forth.  And  for  further  answer  there- 
to he  says,  that  the  notes  mentioned  and  appended  to  plain- 
tiff's petition  were  executed  and  delivered  to  the  petitioner,  as 
set  forth  therein  ;  also,  that  the  mortgage  set  forth  was  execut- 
ed as  set  forth,  and  for  the  purposes  as  shown  in  said  mortgage. 

This  defendant  for  further  [answer]  sets  forth,  that  on  the 
23d  day  of  November,  A.  D.  1839,  John  N.  Donohue,  deputy 
United  States  marshal,  in  virtue  of  a  writ  of  fieri  facias,  then 
in  his  hands,  which  issued  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Ninth  Circuit,  in  the  Eastern  District  of  Lou- 
isiana, at  the  suit  of  Mosely  and  Bouldin  against  John  M.  Perry 
and  Lilboume  P.  Perry,  seized  upon  the  several  promissory 
notes  mentioned  in,  and  appended  to,  plaintiff's  petition,  and 
the  mortgage  securing  the  same  ;  and  afterwards,  to  wit,  on 
the  4th  day  of  January,  A.  D.  184D,  proceeded  to  sell  the  said 
notes  and  mortgage,  in  satisfaction  of  the  said  fieri  facias  of 
Mosely  and  Bouldin  w.  John  M.  Perry  and  Lilboume  P.  Perry, 
when  this  defendant  became  the  purchaser  of  said  notes  and 
mortgage,  at  the  last  and  highest  bid.  All  of  which  will  more 
fully  appear  by  the  annexed  copy  of  said  marshal's  sale,  which 
is  herewith  filed,  and  made  part  of  this  answer. 

This  defendant  further  shows,  that,  at  the  time  of  the  seiz- 
ure of  the  said  notes  and  mortgage,  they  were  due  and  payable 
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to  Lilboume  P.  Perry  only,  and  were  his  property  at  the  time 
of  said  seizure  by  the  deputy  marshal  as  itforesaid.  And  de- 
fendant further  shows,  that  the  indorsement  made  on  the  back 
of  one  of  the  notes  due  on  the  1st  of  January,  1842,  was  not 
made  at  the  date  Uiereof,  to  wit,  on  the  22d  of  October,  1839, 
but  was  made  after  the  said  seizure  so  made  by  the  manhi«l  as 
aforesaid ;  and  said  assignment  was  only  dated  for  the  purpose 
of  evading  said  seizure.  All  of  which  this  defendant  will  be 
prepared  to  show  on  the  trial  of  this  suit 

This  defendant  therefore  shows  and  alleges,  that  by  virtue  of 
the  purchase  made  by  him  at  the  marshal's  aforesaid,  the  said 
debt,  mentioned  and  shown  by  said  note  sued  on,  and  the 
mortage  seciuring,  have  been  discharged  and  extinguished  by 
confusion,  and  by  this  defendant's  becoming  the  owner  of  the 
said  debt  and  mortgage. 

Defendant  therefore  prays  that  plaintiff's  demand  be  re- 
jected, and  that  the  notes  sued  on  and  mortgage  may  be  de- 
creed to  be  discharged  and  extinguished  by  the  confusion  cre- 
ated by  said  sale,  as  before  set  forth. 

(Signed,)  John  B.  Bemiss,  Atfyfor  def^ts. 

On  the  18th  of  May,  1841,  the  coimsel  of  Perry  made  the 
foUowing  motion :  — 

L.  P.  Perrt       ^ 

V.  > 

SufUEL  Anderson.  } 

Plaintiff  by  his  undersigned  counsel  moves  that  this  suit  be 
dismissed  at  his  costs. 

Martiiv,  Richardson,  &  Stact,  Attorneys. 

And  on  the  20th  of  May,  1841,  the  following  was  entered  on 
the  minutes  of  the  court. 

LiLBOURN  P.^PeRRT  ^ 
17.  > 

Samuel  Anderson,  j 

Motion  filed  by  {daintiff's  counsel  to  dismiss  this  suit  at 
plaintiff's  costs. 

Ordered,  that  the  motion  to  dismiss  be  sustained,  and  that 
this  suit  be  dismissed  at  plaintiff 's  cost,  by  consent  of  the  par- 
ties. It  is  also  ordered,  that  the  three  notes  on  file  in  said  suit 
be  not  withdrawn  therefirom  by  either  party,  unless  upon  an  or- 
der of  this  court,  previously  and  contradictorily  rendered  with 
the  other  party,  after  due  notice  to  him ;  and  defendant  has 
leave  to  withdraw  documents  marked  A,  by  leaving  a  certified 
copy  with  the  clerk. 
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MaHim. 
LiLBOUBir  P.  Pebbt  ) 

V.  [216. 

Samuel  Aitdbbsoii.  j 

The  drfendant  herein  moves  this  honorable  court  for  a  rule 
on  {daintiff,.  to  show  cause  n^y  the  notes  sued  on  in  above-en- 
titled suit  should  hot  be  given  up  to  him  upon  his  leaving  a 
certified  copy  of  said  notes,  they  being  the  property  of  said  de- 
fendant, d&c.  BbMISS  &  PUBCB, 

AU^^for  defmdflnts. 
Judgment. 

By  reason  of  the  lav  and  the  evidence  in  this  case,  and  by 
reason  of  a  motion  of  plaintiff's  counsel  thereto,  it  is  ordered, 
adjudged,  and  decreed,  that  judgment  be  rendered  as  if  nonsuit 
in  this  case,  and  that  the  notes  herein  filed  be  not  withdrawn 
untiT  leave  [be]  obtained ;  and  that  the  plaintiffs  pay  the  costs 
of  suit  to  be  taxed.  Rec(4  and  signed  in  open  court,  this  3d 
day  of  June,  A.  D.  1841. 

B.  O.  Tennt,  Judge  9ih  Diet. 

The  cause  remained  in  this  position  for  nearly  a  year,  a  bill 
having  been  filed  in  the  mean  time,  viz.  on  the  2l8t  April, 
1842,  in  the  Circuit  Court  of  the  United  States,  by  Tiffin  and 
Ptoy  against  Anderson  and  Shelton.  This  bill  (which  is  the 
present  case)  will  receive  particular  notide  after  the  history  of 
the  proceedings  in  the  P&hsh  Court  shall  have  been  finished. 

Oa  the  11th  of  Blay,  1842,  the  following  motion  was  made 
in  the  P^ffish  Court :  — 

Motion  to  withdraw  notes  filed,  and  it  is  ordered  by  the 
court,  that  L.  P.  Perry,  the  plaintiff  in  this  suit,  show  cause  on 
Thuraday,  the  19th  instant,  why  the  application  should  not  be 
granted. 

Answer. 

LlLBOUBH   P.  PbRRT  ^ 

V.  >  Ninth  District  Court,  parish  of  Madison. 

Samuel  Ahderson.  } 

The  plaintiff,  Lilboume  P.  Per^y,  for  cause  against  the  rule 
taken  upon*  him  by  Samuel  Anderson,  why  the  notes  sued  on 
should  not  be  withdrawn,  and  delivered  up  to  said  Anderson, 
shows,  that  the  plaintiff  has  taken  a  voluntary  nonsuit  in  the 
above  cause,  after  issue  joioed,  which  issue  has  never  been  ei- 
ther* tried  or  decided ;  but  that  plaintiff  now  stands  on  the  rec- 
ord as  the  owner  of  said  notes,  and  he  denies  that  said  Ander- 
son can  have  an  <»rder  of  this  court  for  the  delivery  to  him  o£ 
said  notes  until  it  shall  have  been  decided  in  a  suit,  regnlaily 
brought  for  that  purpose,  that  said  Anderscm  is  the  owner  of 
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said  notes,  which  issue  he  denies  can  be  tried  upon  the  said 
defendant's  rule  to  show  cause  ;  wherefore,  and  for  other  rea- 
sons equally  apparent,  he  prays  that  defendant  maybe  dis- 
charged at  his  costs. 

D.  S.  Stact,  AtfyforpPff. 

On  the  19th  of  Blay,  1842,  the  court  overruled  the  above 
exceptions,  and  (ordered  the  trial  of  the  rule  to  proceed ;  when 
a  motion  was  made  on  the  part  of  Perry  for  a  continuance,  and 
an  affidavit  of  John  M.  Perry  filed  in  support  of  the  motion. 
The  affidavit  stated  the  absence  of  a  material  witness,  viz. 
Crawford,  the  attorney  in  the  suit  of  Mosely  a^id  Boulding 
against  John  M.  Perry  and  Lilbum  P.  Perry,  and  that  he  ex- 
pected to  prove  by  him  that  hOi  Crawford,  put  in  an  answer 
by  mistake  for  the  said  Lilbum  P.  Perry,  and  that  he,  said 
Crawford,  never  had  any  authority  from  the  said  Lilbum  P. 
Perry,  or  from  any  duly  authorized  attomey  or  agent  of  said 
Lilbum  P.  Perry,  to  put  in  said  answer,  or  to  make  any  answer 
or  plea  of  any  description  whatever,  or  in  any  manner  whatever 
to  represent  said  Lilbum  P.  Perry  in  said  suit.  John  M.  Perry 
also  filed  the  following  affidavit :  — 

"  John  M.  Perry,  agent  and  attomey  in  fact  of  the  jdaintiff  in 
the  above-entitled  suit,  makes  oath,  that  he  is  the  agent  of 
Lilboum  P.  Perry,  the  said  plaintiff;  that  said  Lilboum  P. 
Perry  is  absent  at  thi^  time  from  the  State  of  Louisiana,  and 
he,  said  Lilboum  P.  Perry,  resides  in  the  State  of  Missouri,  and 
has  resided  in  said  State  of  Missouri  for  several  years  past ; 
that  Lilboum  P.  Perry  has  not  been  within  the  vicinity  of  the 
State  of  Louisiana  for  nearly  or  quite  two  year^^  past,  and  that 
ever  since  the  said  Lilboum  P.  Perry  left  the  State  of  Louisiana, 
which  affiant  believes  was  in  the  fall  of  the  year  1838,  and 
became  a  resident  in  the  State  of  Missouri,  affiant  has  been,  as 
he  is  now,  the  agent  and  attomey  in  fact  of  the  said  Lilbourn 
P.  Perry. 

''Affiant  swears,  that  not  until  Wednesday,  the  18th  day  of 
May,  in  the  yeiur  1842,  was  affiant  apprised  that  any  such 
motion  as  that  now  before  the  court,  made  on  the  part  of  Sam- 
uel Anderson,  had  been  made,  nor  had  affiant  any  knowledge 
that  any  such  motion  was  intended  to  be  made  on  the  part  of 
said  Anderson,  or  any  one  claiming  under  him. 

"  Affiant  swears  further,  that  Bennet  A.  Crawford,  who  resides 
in  the  city  of  New  Orleans,  is  a  witness  whose  testimony  is 
material  for  the  substantiation  of  the  claims  of  the  said  Lil- 
boum P.  Perry  on  the  trial  of  said  motion ;  that  the  said  Lil- 
boum P.  Perry  cannot  go  safely  to  trial  without  the  evidence  of 
said  Crawford,  and  that  he  expects  to  prove  by  said  Crawford 
16» 
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such  facts  as  will  show  the  said  Anderson  has  no  title  ia  and 
to  said  notes. 

"  Affiant  swears,  also,  that  since  he  was  informed  of  the  ex- 
istence of  said  motion,  he  has  not  had  time  to  procure  the  tes- 
timony of  said  Crawford,  and  that  he  cannot  procure  said  tes- 
timony of  said  Crawford  in  time  to  go  to  trial  at  the  present 
term  of  this  court,  but  he,  affiant,  expects  to  procure  said  testi- 
mony of  said  Crawford  so  as  to  go  to  trial  at  the  next  term 
of  this  honorable  court ;  and  finally,  that  this  affidavit  is  not 
taken  for  the  purpose  of  delay,  but  only  to  obtain  substantial 
justice. 

"JohhM.  Pjbrbt." 

The  court  having  ordered  the  trial  of  the  rule  to  proceed, 
the  counsel  of  Perry  declined  to  make  any  further  appearancei 
and  took  a  bill  of  exceptions,  which  was  signed  by  tiiie  judge. 

Anderson  then  offered  in  evidence  the  proceedings  consequent 
upon  the  judgment  in  the  case  of  Mosely  and  Boulding  against 
John  M.  Perry  and  Lflbum  P.  Perry,  the  execution,  the  sale 
to  Anderson,  and  the  deed  to  him  by  the  marshal,  all  of  which 
have  been  stated  above. 

On  the  19th  of  May,  1842,  the  court  rendered  the  following 
judgment :  — 

"  On  a  rule  to  show  cause.  —  By  reason  of  the  law  and  the 
evidence  being  in  favor  of  the  defendant,  and  against  the 
plaintiff,  Lilbomn  P.  Perry,  and  the  defendant's  answer  to  the 
plaintiff's  petition,  and  the  evidence  being  considered,  and  the 
defendant,  Samuel  Anderson,  having  proved  to  the  satisfaction 
of  the  court,  that  he  has,  since  the  institution  of  this  suit,  be- 
come the  true  and  legal  owner  of  the  three  notes  sued  on,  and 
the  indebtedness  set  forth  in  plaintiff's  petition  having  been 
extinguished  by  confusion,  it  is  ordered,  adjudged,  and  decreed, 
that  the  defendant,  Samuel  Anderson,  have  judgment  in  his 
favor,  and  against  the  plaintiff,  Lilboum  P.  Perry,  and  that  said 
Samuel  Anderson  be  decreed  to  be  the  true  and  legal  owner  of 
the  said  three  notes,  the  same  being  extinguished  by  confusion, 
and  that  the  same  be  adjudged  and  decreed  to  be  delivered  up 
to  said  defendant,  Samuel  Anderson,  and  that  the  said  L. 
P.  Perry  pay  the  costs  of  this  suit,  to  be  taxed.  Done  and 
signed  in  open  court,  this  1842. 

**  Thos.  Curbt 
District  Judge,  Ninth  Judicial  District.^' 

From  this  judgment  an  appeal  was  prayed  and  granted  to 
the  Supreme  Court  of  the  State  of  Louisiana. 

On  the  3d  of  December,  1842,  Anderson  received  the  origi- 
nal notes  from  the  clerk  of  the  court. 
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We  must  now  turn  our  attention  to  another  suit. 

It  has  been  already  stated,  that  on  the  17th  of  Masch,  1840| 
Samuel  Anderson  acknowledged  himself  indebted  to  Nelson  F. 
Shelton,  of  Virginia,  to  the  amount  of  $  45,550,  and  to  Robert 
Anderson,  also  of  Virginia,  to  the  amount  of  $  9,000 ;  and  that 
he  mortgaged  all  the  property  which  he  had  purchased  from 
Tiflin  and  Perry  to  secure  those  debts,  making  this  last  mort- 
gage posterior  to  that  to  Tiffin  and  Perry. 

On  the  3d  of  April,  1841,  Nelson  F.  Shelton  and  Robert 
Anderson  filed  a  petition  in  the  Ninth  District  Court  for.  the 
State  of  Louisiana,  holding  sessions  in  and  for  the  parish  of 
Madison,  setting  forth  the  mortgage,  and  praying  that  the  sheriff 
might  be  ordered  to  seize  anq  sell,  for  ca^,  so  much  of  the 
mortgaged  property  as  would  pay  their  respective  debts. 

On  d^e  12th  of  April,  1841,  the  judge  issued  the  order,  as 
prayed.  ' 

On  the  10th  of  July,  1841,  the  sheriff  returned  that  he  had 
offered  the  property  at  public  auction,  "  and  Nelson  F.  Shelton, 
sen'r,  and  Robert  Anderson,  the  plaintiffs  herein,  being  present, 
bid  for  said  property  the  sum  of  thirty-six  thousand  dollars, 
which  being  the  highest  bid  or  offer  made,  and  being  over  and 
above  two  thirds  of  the  cash  valuation  of  the  same,  the  said 
property  was  adjudicated  to  Nelson  F.  Shelton,  sen'r,  and 
Robert  Anderson,  at  and  for  the  said  sum  of  thirty-six  thousand 
($36,000)  dollars,  subject  to  all  the  privileges  and  mortgages 
encumbering  the  same ;  wherefore,  in  virtue  of  the  premises 
herein  set  forth,  and  of  the  law  in  such  case  made  and  pro- 
vided, and  for  and  in  consideration  of  the  price  above  described, 
J,  Thomas  B.  Scott,  sheriff  as  aforesaid,  do  sell,  transfer,  and 
convey  unto  the  said  Nelson  F,  Shelton,  sen'r,  and  Robert 
Anderson,  in  proportion  to  the  claim  of  each  plaintiff  in  said 
writ  of  seizure,  all  the  right,  title,  and  interest  of  the  said  de- 
fendant,. Samuel  Anderson,  in  and  to  the  before  described,  and 
all  the  appurtenances  thereunto  belonging,  unto  them,  the  said 
Nelson  F.  Shelton,  sen'r,  and  Robert  Anderson,  and  their  heirs 
or  assigns  for  ever. 

''  In  testimony  whereof,  I  have  hereunto  set  my  hand,  at  the 
parish  of  Madison,  State  of  Louisiana,  on  this  the  sixteenth 
day  of  June,  eighteen  hundred  and  forty-one,  in  the  presence 
of  Alexander  T.  Steele  and  Edmond  Cavelier,  competent  wit- 
nesses, who  have  signed  with  me  the  said  sheriff. 
(Signed,)  Tho.  B.  Scott, 

Sheriff  of  the  Parish  of  Madison^  LouisianaJ^^ 

It  is  not  necessary  to  insert  in  this  statement  two  suits  which 
are  inserted  in  the  record,  which  were  cajrried  on,  one  in  the 
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Circuit  Court  of  the  United  States  by  Tiffin,  upon  his  own  ac- 
count, against  Anderson,  upon  three  promissory  notes^  amount- 
ing in  the  whole  to  $  12,066,  and  the  other  in  a  court  of  Missis- 
sippi by  Anderson,  for  the  use  of  Clayton  Tiffin,  against  Austin, 
Ragan,  and  Bohannon,  upon  the  note  for  $  18,282,  which  An- 
derson had  considered  a  part  of  his  cash  pajrment,  as  above 
narrated.  Both  these  suits  ended  in  judgments  which  produced 
no  fruits. 

We  come  now  to  the  suit  in  the  Circuit  Court,  which  was 
the  basis  of  the  present  appeal. 

On  the  21st  of  April,  1842,  Clayton  Tiffin  and  Lilbum  P. 
Perry  filed  a  bill  on  the  equity  side  of  the  Circuit  Court  of  the 
United  States.  They  state  themselves  to  be  residents  of  the 
city  of  St.  Louis  and  citizens  of  the  State  of  Missouri,  and  file 
the  bill  against  Samuel  Anderson,  Robert  Anderson,  Nelson  F. 
Shelton,  Hillery  Mosely,  and  William  W.  Bouldin.  The  bill 
recites  the  sale  to  Samuel  Anderson,  the  deficiency  in  the  cash 
pajrment,  the  execution  of  the  notes  and  mortgage  by  Ander- 
son, the  suit  against  him  by  Lilbum  P.  Perry,  the  suit  against 
Perry  by  Mosely  and  Bouldin,  the  judgment,  the  sale  of  the 
whole  interest  to  Anderson  for  $  6,000,  the  ibreclosure  of  Shel- 
ton's  mortgage  with  an  intent  to  defraud,  and  then  avers,  that, 
at  the  institution  of  the  suit  by.  Mosely  and  Bouldin  against 
Perry,  the  latter  was  not  a  citizen  of  Louisiana,  but  of  Missou- 
ri'; that  he  was  never  served  with  process,  and  never  employed 
anyone  to  appear  for  him;  that  the  judgment  was  thereby 
wrongfully  recovered,  and  is  void ;  that  admitting  the  validity 
of  the  judgment,  yet  the  subsequent  proceedings  were  irregu- 
lar ;  that  the  land^^nd  slaves  never  were  the  sole  property  of 
Perry,  and  that  Anderson  knew  it ;  that  the  first  note  was  spe- 
cially indorsed  id  Tiffin  as  a  part  of  his  share ;  that  this  was 
done  before  it  was  seized  as  being  the  property  of  Perry.  The 
bill  then  prayed  that  the  judgment  of  Mosely  and  Bouldin 
might  be  set  aside,  that  their  mortgage  .might  be  foreclosed, 
and  for  general  relief,  and  for  an  injunction. 

The  defendants,  Samuel  Anderson  and  Nelson  F.  Shelton, 
demurred  to  the  bill  for  want  of  equity,  which  being  overruled, 
they  severally  pleaded  to  the  jurisdiction  of  the  court,  that  said 
Shelton,  and  all  the  other  defendants  except  Samuel  Anderson, 
were  citizens  of  the  State  of  Virginia.  Upon  these  pleas,  evi- 
dence was  taken  on  both  sides,  and  on  that  evidence  the  pleas 
were  overruled. 

The  defendants  who  had  pleaded  and  Robert  Anderson  then 
put  in  their  answers  to  the  bill.  The  grounds  of  defence  set 
up  and  relied  upon  by  the  defendants  were,  — 

1st.  That  it  was  part  of  their  original  contract  of  purchase 
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that  the  complainants  would  receive,  in  satisfaction  of  the  cash 
payment,  the  debt  due  to  Samuel  Anderson  by  John  M.  and  L. 
P.  Perry,  and  the  note  on  Austin,  Ragan,  and  Bohannon ;  that 
complainants  knew  the  drawers  and  the  value  of  the  note,  and 
that,  but  for  their  agreement  to  receive  these  notes,  he  would 
not  have  given  the  price  at  which  he  purchased;  and  that, 
therefore,  they  have  no  right  to  claim  of  him  any  thing  on  ac- 
count of  their  failure  to  collect  said  note  of  the  drawers. 

2d.  That,  before  the  execution  of  the  three  notes  secured  by 
the  mortgage,  Samuel  Anderson  and  John  M.  Perry  gave  three 
notes,  for  about  the  aggregate  amount  of  $  12,000,  to  the  said 
Clayton  Tiffin,  with  the  understanding  and  agreement,  that 
thereafter,  when  the  said  mortgage  notes  were  executed,  one 
of  them  was  to  be  given  to  him  for  the  said  three  first-men- 
tioned notes,  which  were  then  to  be  surrendered  up.  That  this 
had  not  been  done.  On  the  contrary,  the  complainants  re- 
tained all  the  three  mortgage  notes,  and  that  said  Clayton  Tiffin 
had  not  only  not  surrendered  the  three  other  notes  given  to 
hun,  but  had  su6d  on  them  in  the  same  United  States  Circuit 
Court,  and  had  recovered  judgments  thereon,  and  that,  there- 
fore, the  mortgage  debt  ought  to  be  credited  by  the  amount  of 
those  judgments. 

3d.  That  Samuel  Anderson  had,  in  good  faith,  purchased 
and  paid  for  the  said  three  mortgage  notes,  amounting  to 
$  40,000,  when  seized  and  sold  on  the  4th  of  January,  1840, 
by  the  marshal,  under  execution  from  the  same  United  States 
Circuit  Court,  on  a  judgment  therein  obtained  by  Mosely  and 
Bouldin  against  the  said  Lilbum  P.  Perry  and  John  M.  Perry ; 
that  the  said  Lilbum  P.  Perry  appeared  to  that  suit  by  a  licensied 
attomey-at-law ;  that  all  the  proceedings  in  the  suit,  and  in 
virtue  of  the  execution,  were  regular  and  legal ;  and  that  the 
sale  under  said  execution,  and  his  purchase,  had  been  decided 
to  be  valid  by  the  District  Court  of  the  Niitli  District  of  Lou- 
isiana (a  State  court),  in  a  suit  of  Lilbum  iP.  Perry  agaiiist  the 
said  Samuel  Anderson ;  and  that  thereby  the  said  mortgage 
debt  was  <' extinguished  by  confusion,"  as  was  adjudged  by 
the  said  State  court ;  and  that,  on  the  faith  of  the  validity  of 
said  proceedings,  the  said  defendants.  Nelson  F.  Shelton  and 
Robert  Anderson,  had  instituted  a  suit,  in  April,  1841,  in  the 
said  District  Court  for  the  Ninth  District  of  the  State  of  Loui- 
siana, on  a  mortgage  in  their  favor,  given  to  them  by  the  said 
Samuel  Anderson  (subsequent,  however,  to  the  mortgage  given 
to  the  complainants),  and  on  the  14th  of  Jirne,  1841,  by  virtue 
of  an  order  of  seizure  and  sale  in  the  said  suit,  caused  the  said 
mortgaged  property  (the  same  previously  mortgaged  to  com- 
plainants) to  be  sold  by  the  sheriff,  and  became  themselves  the 
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purchasers  (at  the  price  of  $  36,000),  and  took  possession  un- 
der their  purchase.  To  prove  all  this,  they  refer  to  the  record 
of  said  suit,  and  rely  on  these  several  purchases  of  Samuel 
Anderson,  and  of  Nelson  F.  Shelton  and  Robert  Anderson,  as 
extinguishing  or  precluding  the  claim  of  the  complainants. 

The  complainants  filed  a  general  replication. 

With  respect  to  the  third  ground  of  defence,  the  testimony 
of  Mr.  Crawford  was  taken,  who,  it  will  be  recollected,  was  the 
attorney  who  appeared  for  Lilbum  P.  Perry  in  the  suit  against 
him  by  Mosely  and  Bouldin. 

Evidence  of  Mr.  Crawford. 

1st.  Are  you  a  cotmsel  and  attorney  at  law,  practising  as 
such  at  the  bar  of  the  State  of  Louisiana,  and  were  you  in  the 
year  1839? 

He  answers,  Yes. 

2d.  Did  you  appear  in  your  aforesaid  capacity  in  the  defence 
of  a  suit  instituted  by  Mosely  and  Bouldin,  in  ,  183    , 

against  John  M.  Perry  and  Lilbum  P.  Perry,  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Louisiana  ? 

To  the  2d.     He  answers.  Yes. 

3d.  Will  you  please  state  if  you  ever  received  any  authority, 
either  directly  or  indirectly,  from  Lilbum  P.  Perry,  or  from  any 
one  on  his  behalf,  to  appear  and  represent  and  defend  his  inter- 
est in  said  suit  ? 

To  the  3d.  He  answers,  he  has  no  recollection  of  having 
received  any  authority,  either  directly  or  indirectly,  from  Lil- 
bum P.  Perry,  or  from  any  one  on  his  behalf,  to  appear  and 
represent  and  defend  his  interest  in  said  suit,  other  than  what 
might  be  inferred  in  a  letter  from  John  M.  Perry,  informing  him 
that  he  would  see  upon  the  records  of  the  court  of  the  United 
States  a  suit,  commenced  against  him  and  others  by  H.  Mosely 
and  Bouldin,  and  his  wish  to  employ  him  to  defend  it.  In  no 
other  part  of  his  letter  is  reference  noiade  to  the  name  of  Lilbum 
P.  Perry. 

4th.  Were  you,  or  not,  employed  by  John  M.  Perry  alone 
for  his  defence,  without  any  direction  or  request  to  appear  on 
behalf  of  Lilbum  P.  Perry ;  and  was,  or  not,  your  appearance 
on  behalf  of  the  defendants  in  said  suit  an  inadvertence  on 
your  part  ? 

To  the  4th.  He  answers,  he  was  employed  by  J.  M.  Perry 
in  said  letters  aforesaid,  and  without  any  directions  or  request 
to  appear  on  behalf  of  Lilbum  P.  Perry,  other  [than]  what  may 
be  inferred  from  the  letters  aforesaid.  Deponent  regards  his 
appearance  on  behalf  of  any  other  person  than  John  M.  Perry, 
in  said  suit  as  an  inadvertence  on  his  part. 
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6th.  Did  you,  or  not,  know,  at  the  time  of  your  said  appear- 
ance, that  the  said  Lilburn  P.  Perry  had  never  been  served  with 
process  of  citi^on  in  said  suit,  and  that,  at  the  time  of  its  in- 
stitution, he  was  a  citizen  of  Missouri,  residing  in  the  city  of 
St.  Louis? 

To  the  6th.  Deponent  did  not  know,  at  the  time  of  his  said 
appearance,  that  Lilburn  P.  Perry  had  never  been  served  with 
process  of  citation,  and  only  {nresumed  that  it  has  been  done ; 
and  accordingly  misled  him,  as  far  as  it  has  been  done  in  the 
answer  of  John  M.  Perry.  Deponent  did  not  know,  of  his  own 
knowledge,  that,  at  the  time  of  the  institution  of  the  said  suit, 
Lilburn  P.  Perry  was  a  citizen  of  St.  Louis,  Missouri. 

Cross-Interrogatories. 

Ist.  If  you  filed  an  answer  and  amended  answer  to  the  suit 
of  Mosely  and  Bouldin  against  John  M.  Perry  and  LUbum  P. 
Perry,  in  the  federal  court,  early  in  1839,  in  the  name  of  both 
defendants,  did  you  never  receive  any  instructions  from  Lilburn 
P.  Perry  to  do  so,  or  as  to  the  suit  ?  Did  he  never  converse 
with  you  about  the  suit,  either  before  or  since  ?  Did  he  never 
write  to  you  in  relation  to  it,  either  before  or  since  ? 

To  the  first  cross-interrogatory,  he  saith :  In  relation  to  the 
answers  referred  to  in  the  said  interrogatory,  deponent  has  no 
recollection  of  having  received  any  instructions  firom  Lilburn 
P.  Perry  on  the  subject ;  nor  of  his  having  conversed  with  him 
about  the  suit  before  filing  said  answers ;  nor  of  his  having 
conversed  with  him  about  the  said  suit  until  after  the  rendition 
of  judgment  against  him ;  nor  of  his  having  ever  written  to 
him  in  relation  to  it,  either  before  or  since  its  institution. 

2d.  Was  not  John  M.  Perry  his  agent  or  attorney  in.  fact  ? 
Did  you  not  see  in  his  hands  authority  to  act  for  Lilburn  P. 
Perry?  Have  you  not  reason  to  believe,  and  what  reason,  that 
he  had  authority  to  defend  that  suit  ? 

To  the  2d  cross-interrogatory.  Deponent  does  not  know 
that  John  M.  Perry  was  agent,  or  attorney  in  fact ;  deponent 
never  saw  in  [his]  hands  any  authority  to  act  for  Lilburn  P. 
Perry ;  deponent  had  no  reason  to  believe  that  John  M.  Perry 
had  authority  to  defend  the  said  suit  for  Lilburn  P.  Perry. 

3d.  Was  not  John  M.  Perry  the  father  of  Lilburn  P.  Perry  ? 
Was  he  not  his  agent  generally  in  Louisiana?  Did  not  Lil- 
burn P.  Perry  at  some  time  avow  and  ratify  the  act  done  by 
John  M.  Perry  for  him? 

To  the  3d  cross-interrogatory.  John  M.  Perry  has  been  re- 
garded as  the  father  of  Lilburn  P.  Perry;  deponent  has  no 
knowledge  of  his  being  his  agent  generally  in  Louisiana ;  de- 
ponent has  no  knowledge  that  Lilburn  P.  Perry  ever  avowed 
or  ratified  the  acts  done  by  John  M.  Perry  for  him. 
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4th.  Was  there  any  defence  for  Lilbum  P.  Perry  which 
John  M.  Perry  did  not  make  ?  Are  you  not  satisfied  that  the 
claim  of  Mosely  and  Bonldin  against  him  was  perfectly  just  ? 

To  the  4th  cross-interrogatory.  I  know  of  no  other  defence 
for  Lilbum  P.  Perry,  tlian  what  is  stated  in  my  answers  to  the 
interrogatories  of  the  plaintiff,  and  in  my  answers  to  the  fore- 
going cross-interrogatories.  I  have  no  personal  knowledge  of 
die  claim  of  Mosely  and  Bouldin,  and  have  not  heard  or  seen 
any  thing  to  satisfy  me  that  it  is  just. 

6th.  Do  you  know,  or  can  you  set  forth,  any  other  matter  or 
thing  which  may  be  a  benefit  or  advantage  to  the  parties  at  is- 
sue in  this  cause,  or  either  of  them,  or  tt^t  may  be  material  to 
the  subject  of  this  your  examination,  or  the  matters  in  ques- 
tion in  this  cause  ?  if  yea,  iset  forth  the  same  fully  and  at  lai^e 
in  your  answer. 

To  the  5th.  I  do  not  know,  nor  can  I  set  forth,  any  other 
matter  or  thing  which  may  be  of  benefit  or  advantage  to  the 
parties  at  issue  in  this  cause,  or  either  of  them,  or  that  may 
be  material  to  the  subject  of  my  examination,  or  the  matters  in 
question  in  the  cause. 

On  the  27th  of  June,  1843,  the  Circuit  Court  pronounced  the 
following  decree. 

Tiffin  and  Pebrt      )  circuit  Court,  United  States.  —  la 

a         A      ^'  V  Equity,  June,  1843. 
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This  cause  came  on  to  be  heard  at  this  term,  and  was  ar- 
gued by  counsel ;  and  thereupon,  upon  consideration  thereof, 
it  was  ordered,  adjudged,  and  decreed,  that  the  complainants 
are  justly,  legally,  and  equitably  entitled  to  pajrment  of  the 
sum  prayed  for  in  their  bill  of  complaint,  as  the  unpaid  consid- 
eration-money for  the  purchase  of  the  plantation  and  slaves  de- 
scribed in  said  bill,  and  purchased  from  the  complainants  by 
the  respondent,  Samuel  Anderson  ;  that  said  sum  has  not  been 
paid,  satisfied,  or  extinguished,  notwithstanding  the  allegations 
and  matters  of  defence  set  forth  in  the  answer  of  the  respond- 
ents ;  that  the  entire  property  mortgaged  by  the  respondent, 
Samuel  Anderson,  to  the  complainant,  Lilboume  P.  Perry,  is 
in  law  and  equity  subject  to  the  payment  of  said  sums  ;  that 
the  lien  and  mortgage  exist  upon  said  property,  in  the  posses- 
sion of  the  respondents,  Robert  Anderson,  and  Nelson  F.  Shel- 
ton, the  third  possessors  thereof,  notwithstanding  the  matters 
of  defence  which  they  have  severally  set  forth  in  their  answer 
to  the  bill  of  complaint.  .  And  therefore,  in  order  to  carry  into 
effect  this  decree,  and  secure  to  the  complainants  their  legal 
and  equitable  rights,  it  is  ordered,  that  the  marshal  of  this 
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court  do  forthwith  take  into  his  possession  the  property  de« 
scribed  in  the  mortgage  from  Samuel  Anderson  to  Lilboume 
P.  Perry,  and  restore  -the  same  to  the  possession  of  the  com- 
plainants, or  their  legal  representative ;  and  if,  within  sixty 
days  thereafter,  the-  said  respondent  shall  well  and  truly  pay, 
or  cause  to  be  paid,  the  complainants,  or  their  legal  representa- 
tiire,  the  sum  of  forty  thousand  dollars,  with  interest  thereon 
from  the  first  day  of  January,  1842,  until  paid,  the  same  being 
the  unpaid  consideration  for  the  purchase  of  said  property  from 
the  said  complainants,  then  said  property  shall  be  relinquished 
to  respondents. 

And  it  is  further  ordered,  that  the  complainants,  upon  being 
restored  to  the  possession  of  said  property,  do  give  bond,  in  the 
sum  of  twenty  thousfoid  dollars,  conditioned  for  the  restoration 
^  said  property,  and  the  proceeds  thereof,  from  the  time  of 
their  being  {daced  in  possession  by  the  marshal,  to  the  re- 
spondents, in  case  said  respondents  shall  see  cause  to  appeal 
from  this  decree  to  the  Supreme  Court  of  the  United  States, 
ttid  the  decree  of  this  court  be  reversed  upon  said  appeal. 

It  is  fiirther  ordered,  that  the  respondents  pay  the  costs  of 
this  suit. 

(Signed,)  Theo.  H.  McCalsb,  U.  8.  Judge. 

An  appeal  from  this  decree  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Jones^  for  the  appellant,  Shelton,  and 
Mr.  CrittendeUj  for  Tiffin  and  Perry  ;  but  the  length  to  which 
this  case  has  already  reached  renders  it  impossible  to  give  any 
other  than  a  very  brief  sketch  of  their  arguments. 

Mr.  Janeij  for  the  appellant,  objected  to  the  jurisdiction  of 
the  court  upon  two  grounds :  — 

1.  Four  of  the  five  defendants  are  averred,  in  pleas  and  an- 
swers under  oath,  to  have  been  citizens,  not  of  Louisiana,  but 
of  Virginia,  at  the  time  of  the  institution  of  the  suit ;  and  two 
of  them,  Ifosely  and  Bouldin,  being  admitted  not  to  have  been 
citissens  of  Liouisiana,  we  maintain  that  the  other  two,  R.  An- 
derson and  Shelton,  are  proved  to  have  been  in  the  same  pre- 
dicament. But  we  hold  the  admitted  defect  of  citizenship  in 
the  first  two  above  fatal  to  the  jurisdiction,  whatever  may  be 
the  weigh^  of  evidence  as  to  the  citizenship  of  the  other  two. 

8.  The  case  nuide  out  by  the  bill  is  not  one  susceptible  of 
relief  in  equity  ;  but  one  wherein  a  plain,  adequate,  and  com- 
plete remedy  might  have  been  had  at  law. 

Taking  up  the  second  point  first,  he  contended  that  it  was 
not  a  ca^e  where  equity  would  interpose,  because  the  Louisiana 
code  gives,  a  more  simple  remedy.    The  object  of  the  com- 
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plainan^  is  to  set  aside  the  judgment  of  Mosely  and  Bouldin 
against  Perry.  This  can  be  done  by  an  action  of  nnllity  and 
rescission.     Code  of  Practice,  604  -  616 ;  7  Cranch,  88,  90. 

1st  point.  There  are  five  parties  here,  and  four  not  citizens 
of  Lfouisiana.  But  parties  must  be  of  the  sazde  State  with 
each  other.     3  Cranch,  267  ;  5  Wheat.  424,  434 

There  is  a  difference  between  citizenship  and  residence  in  a 
State.  Merely  residing  there  does  not  confer  citizenship.  In 
Louisiana,  a  person  wishing  to  acquire  citizenship  must  give 
notice.     2  Dig.  Laws  La.  308. 

As  to  setting  aside  the  judgment,  the  rule  is,  that  a  party 
may  justify  under  a  judgment.  6  Peters,  8 ;  10  Peters,  449  ; 
6  Cranch,  173  ;  4  Dall.  8  ;  4  Cranch,  328. 

The  fact  of  an  attorney's  having  authority  to  appear  is  not 
traversable.  The  only  remedy  to  the  party  aggrieved  is  an  ac- 
tion against  the  attorney.     1  Tidd,  95  ;  3  Howard,  343. 

Afr.  Crittenden^  for  the  appellees,  said  that  the  objection  to 
the  jurisdiction  of  the  court,  founded  on  the  allegation  that 
there  was  a  sufficient  remedy  at  law,  could  not  be  maintained. 
How  has  this  court  lost  this  branch  of  its  equity  jurisdiction  ? 
In  Pennsylvania,  they  try  equity  cases  in  an  action  of  eject- 
ment ;  but  this  court  has  not  considered  this  as  a  sufficient  rea- 
son for  waiving  its  equity  jurisdiction.  So,  in  Louisiana,  law 
and  equity  are  all  mixed  up  together.  Besides,  helre  is  an  equi- 
table lien  on  the  property  for  the  cash  payment,  which  can  on- 
ly be  enforced  in  equity. 

As  to  citizenship,  .  The  proof  is,  that  the  parties  lived  in 
Louisiana  for  three  years,  and  built  a  house  upon  the  property. 
We  found  them  there.  They  claim  the  option  of  being  citi- 
zens. A  citizen  of  the  United  States  residing  in  any  State  is 
a  citizen  of  that  State.     6  Peters,  762. 

As  to  the  judgment  of  Mosely  and  Bouldin.  Perry  was  rep- 
resented in  court  by  an  unauthorized  attorney,  and  therefore  the 
judgment  does  not  bind  him.  9  Wheat.  829  ;  1  T.  R.  62  ;  2 
Desaussure,  380 ;  Caldwell  v.  Shields,  2  Rob. ;  6  Johns.  296  ; 
ibid.  317,  318 ;  2  Watts,  493 ;  3  Pa.  Rep.  75  (Judge  Grier 
says  this  has  been  overruled)  \  3  Robinson,  94 ;  Code  of  Plrac- 
tice,  art.  606. 

Even  if  the  judgment  was  valid,  the  sale  was  not  made*ac- 
cording  Jo  law.  If  the  property  was  immovable,  then  the  requi- 
site notice  has  not  been  given.     Code  of  Practice,  art.  670. 

Slaves  are  considered  immovable.  Civil  Code,  art.  461. 
Here  every  thing  was  sold,  land,  slaves,  and  notes.  Civil  Code, 
art.  462,  2424,  3249.. 

All  formalities  must  be  complied  with  in  a  forced  sale.  3 
La.  Rep.  421 ;  4  ib.  150, 207 ;  11  Martin,  610, 676 ;  8  N.  S.  246. 
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The  thing  sold  was  the  entire  debt  of  $  40,000.  But.it  did 
not  all  belong  to  the  defendant,  and  was  bought  for  $  5,000  by 
the  very  man  who  owed  the  $  40,000,  and  who  must  have 
known  that  one  half  belonged  to  TifBn.  The  evidence  shows 
that  Anderson  knew  that  the  first  note  had  b^en  indorsed  to  Tif- 
fin.    (Mr.  Crittenden  here  referred  to  and  commented  upon  it. ) 

By  the  Civil  Code,  art.  2622,  Anderson  must  be  a  trustee  for 
his  vendor,  who  can  reclaim  the  property  by  repaying  what  it 
cost.  Story,  Eq.  ^^  789,  1211,  1212,  where  cases  are  cited; 
Grattan's  Rep.  188 ;  2  MyUie  &  Craig,  361 ;  7  Dana,  46  ;  Civil 
Code,  art.  21,"  1958  -  1960,  2619. 

(Mr.  Crittenden  then  commented  upon  the  proceedings  of 
the  parish  court.) 

Mr.  JoneSj  in  reply  and  conclusion. 

As  to  the  judgment  of  Mosely  and  Bouldin.  It  is  objected, 
that  the  defendant  never  was  served  with  process  ;  but  that  is 
cured  by  an  appearance.  Was  there  one  ?  The  record  says 
yes.  A  sworn  attorney  appeared  and  answered  for  both  de- 
fendants. If  the  correctness  of  this  is  impeached,  it  is  for  the 
other  party  to  do  it,  and  they  must  do  it  clearly.  There  must 
be  the  plainest  evidence.  Crawford  is  the  only  witness.  We 
might  object  to  the  interrogatories.  They  are  all.  leading  ones. 
But  he  shows  that  he  had  authority.  He  was  employed  to  de- 
fend the  suit.  What  suit  ?  Against  both  defendants.  He  re- 
fers to  letters.  Why  did  he  not  produce  them  ?  Is  there  any 
evidence  that  John  M.  Perry  had  no  authority  to  employ  coim- 
sel  ?  There  is  not.  Why  did  he  not  swear  so  ?  He  was  as 
good  a  witness  as  Crawford.  In  an  affidavit,  John  M.  Perry 
swears  that  he  is  the  agent  and  attorney  of  Lilbum  P.  Perry. 
A  bond  is  signed  L.  P.  Perry,  "  by  his  attorney,  John  M.  Per- 
ry."    Crawford's  evidence  is  therefore  only  negative. 

{Mr.  Jones  then  proceeded  to  reply  to  the  other  arguments 
of  Mr.  Crittenden  upon  the  facts  of  the  case.) 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  chancery  from  the  Circuit  Court  for  the 
Eastern  District  of  Louisiana. 

On  the  10th  of  April,  1838,  the  complainants  below  sold  to 
one  Samuel  Anderson  a  plantation  and  negroes  situated  in  the 
parish  of  Madison,  Louisiana,  for  seventy-five  thousand  dollars. 
Thirty-five  thousand  dollars  of  this  sum  were  paid  in  part  by 
surrendering  a  note  which  Anderson  held  against  Lilbum  P. 
Perry,  the  complainant,  and  his  father,  John  M.  Perry,  for  thir- 
teen thousand  dollars ;  and  by  the  assignment  of  a  note  on  H. 
R.  Austin,  J.  B.  Ragan,  and  Wylie  Bohannon,  of  the  State  of 
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Mississippi,  for  eighteen  thousand  two  hnndred  eighty^two 
dollars  and  sixty-five  cents,  payable  to  Samuel  An^ftriMm  <m 
the  1st  of  April,  1839. 

A  mortgage  was  executed  on  the  plantation  and  slaves^  to 
secure  the  payment  of  forty  thousand  dollars,  the  residue  of 
the  purchase-money.  At  the  same  time,  three  notes  or  bonds 
were  executed  to  Lilbum  P.  Perry  by  Samuel  Anderson,  each 
for  the  sum  of  thirteen  thousand  three  hundred  and  thirty- 
three  dollars,  payable  on  the  first  day  of  January,  1842,  1843, 
and  1844 

On  the  11th  of  January,  1839,  Mosely  and  Bouldin,  citizens 
of  Virginia,  instituted  a  suit  in  the  Circuit  Court  against  L.  P. 
Perry  and  John  M.  Perry,  and  obtained  a  judgment  against 
them  for  seven  thor-^and  five  hundred  dollan.  An  execution 
was  issued,  in  virtue  of  which,  under  the  laws  of  Louisiana, 
the  marshal  levied  upon  the  three  notes  above  stated  and  the 
mortgage,  which  were  sold  by  him,  on  a  credit  of  twelve  months, 
to  Samuel  Anderson,  the  mortgagor,  for  five  thousand  dollars. 

Some  time  after  this  purchaise,  Robert  Anderson,  the  father 
of  Samuel,  and  Nelson  F.  Shelton,  his  uncle,  having  procured 
a  judgment  against  Samuel  Anderson  in  the  State  court  of 
Louisiana,  sold  the  mortgaged  property  and  slaves,  and  they 
became  the  purchasers  thereof  and  have  the  possession  of  the 
plantation  and  slaves  under  the  purchase,  claiming  that  the 
mortgage  by  Anderson  to  Perry  has  been  extinguished. 

The  decree  of  the  Circuit  Court  was  entered  against  Sam^ 
uel  Anderson,  Robert  Anderson,  and  Nelson  F.  Shelton  et  aL, 
that  within  sixty  days  they  should  pay  to  thi  complainants 
forty  thousand  dollars,  with  interest  from  the  first  day  of  Janu- 
ary, 1842,  and  in  defwlt  of  such  payment  that  they  should  de- 
liver to  the  complainants  the  possession  of  the  |dantati6n  and 
slaves.     From  this  decree  Shelton  only  has  appealed. 

The  defendants  pleaded  that  the  Circuit  Court  had  no  juris- 
diction of  the  case,  as  Mosely  and  Bouldin,  Robert  Anderson, 
and  Shelton  were  citizens  of  Virginia,  and  the  complainants 
were  citizens  of  Missouri.  Shelton  being  the  only  a|^llant, 
the  objection  of  citizenship  must  be  limited  to  him. 

Under  the  act  of  Congress,  jurisdiction  may  be  exercised  by 
the  courts  of  the  United  States  "  between  a  citizen  of  the 
State  where  the  suit  is  brought,  and  a  citizen  of  another 
State."  '<  But  no  person  shall  be  arrested  in  one  district  for 
trial  in  another,  in  any  civil  action."  If  Shelton  be  not  a 
citizen  of  Louisiana,  haying  raised  the  question  of  jurisdiction 
by  a  plea,  this  suit  cannot  be  sustained  aga^lst  him. 

In  the  declaration  or  bill  an  allegation  of  citizenship  of  the 
parties  must  be  made,  as  it  has  been  held  that  an  averment  of 
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xeaidenoe  is  insufficient.  But  the  proof  of  citizenship,  when 
denied,  may  be  satisfactory,  although  all  the  privileges  and 
rights  of  a  citizen  may  not  be  shown  to  have  been  claimed  or 
exercised  by  the  individual. 

Shelton  and  wife,  they  having  no  children,  became  residents 
of  Louisiana  in  the  fall  of  1840,  more  than  two  years  before 
the  commencement  of  this  suit.  Since  their  residence  com- 
menced, they  have  been  absent  from  the  State  only  once,  a 
short  time,  on  a  visit  to  a  watering-place  in  Mississippi.  They 
have  resided  the  greater  part  of  the  time  on  the  plantation  in 
controversy,  cultivating  and  improving  it  by  the  labor  of  the 
slaves.  Within  this  time,  a  more  comfortable  and  secure  dwell- 
ing-house has  been  constructed.  In  the  winter  of  1840  or 
1^1,  Shelton  observed  to  a  witness,  that  he  considered  him- 
self a  resident  of  the  State  of  Louisiana. 

There  is  no  proof  that  he  has  voted  at  any  election  in 
Louisiana,  or  served  on  a  jury.  At  one  time  he  refused  to 
vote,  but  that  was  after 'this  suit  was  commenced.  Some  of 
the  witnesses  say  that  he  sometimes  i^ke  of  returning  to  Vir- 
ginia, whether  on  a  visit  or  ta  reside  there  permanently  does 
l|ot  appear.  . 

Where  an  individual  has  resided  in  a  State  for  a  considerable 
time;  beiiig  engaged  in  the  prosecution  of  business,  he  may 
well  be  presumed  to  be  a  citizen  of  such  State,  unless  the  con- 
trary appear.  And  this  presumption  is  stren^hened  where  the 
individual  lives  on  a  plantation  and  cultivates  it  with  a  large 
force,  as  in  the  case  of  Shelton,  claiming  and  improving  the 
ptovertj  as  his  own. 

On  a  change  of  domicile  from  one  State  to  another,  citizen- 
dup  may  depend  upon  the  intention  of  the  individual.  But 
this  intention  mayl^e  shown  more  satisfactorily  by  acts  than 
declarations.  An  exercise  of  the  right  of  suffirage  is  conclusive 
on  the  subject ;  but  acquiring>a  right  of  suffirage,  accompanied 
by  acts  which  show  a  permanent  loaation,  unexplained,  may 
be  sufficient.  The  facts  proved  in  this  case  authorize  the  con- 
clusion, that  Shelton  was  a  citizen  of  Louisiana,  within  the 
act  of  Ck>ngress,  so  as  to  give  jurisdiction  to  the  Circuit  Court. 

The  defendants  also  demur  to  the  plaintiff's  bill,  on  the 
ground,  that  the  complainants  have  plain  and  adequate  relief  at 
kw. 

The  demurrer  is  clearly  unsustainable.  Fraud  is  alleged  in 
the  bill,  and  relief  is  prayed  against  a  judgment  and  a  judicial 
sale  of  the  property  in  controversy.  These  and  other  matters 
stated  in  the  bill  show,  that,  if  the  complainants  shall  be  en- 
titled to  relief,  a  court  of  equity  only  can  give  it. 

The  great  question  in  the  case  arises  out  of  the  judicial  sale 
16* 
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ci  the  mortgage  debt  to  Aaderaon,  the  mortgagor^  under  a  judg« 
ment  obtained  by  Mosely  and  Bouldin  against  ll  P«  Perry  and 
John  M.  Peiry.  If  by  thia  sale  the  mortgage  debt  has  been 
extinguished,  no  relief  can  be  given  to  the  complainants. 

Had  the  Circuit  Court  which  rendered  that  judgment  juris- 
dicticm  of  the  case  ?  The  jdaintiffs  werd  citizens  of  Yirginiai 
John  M.  Perry  was  a  citizen  of  Louisiana,  and^L.  P.  Peiry,  of 
Missouri.  No  imtocoss  was  senr^  upon>  L.  P;  Perry,  nor  does 
it  appear  that  he  had  notice  of  the  suit  until  long  after  the 
proceedings  were  had.  Biit  there  was  an  appearance  by  coun« 
sel  for  the  defendants, -and  defence  was  made  to  the  action* 
This  being  done  by  a  regukdy  practising  attorney,  it  affords 
prifki  facie  evidence,  at  least,  of  an  appearance  in  the  suit  by 
both  the  defendants.  Any  individuai  may  waive  pcocess,  and 
appear  voluntarily. 

Jcbn  M.  Peiry  acted  in  some  matters  ^  the  agent  of  L.  P. 
Perry ;  but  it  does  not  appear  that  he  had  authority  to  waive 
process  and  delend  the  suit.  And  Crawford,  the  attorney,  testis 
fied,  that  ''he  had  no  recollection  of  having  received  any 
authority  directly  or  indirectly  from  L.  P.  Perry,  or  from  any 
one  in  lus  behalf,  to  defend  the  suit.  He  received  a  letter  from 
John  M.  Perry,  informjng  him  that  he  would  see  upon  the 
records  of  the  court  of  the  United  States  a  suit  commenced 
against  him  and  others  by  Mosely  and  Bouldin,  and  he  wished 
to  employ  him  to  defend  it.''  And  he  says,  that  "  he  regards 
his  appearance  on  behalf  of  any  other  person  Ihan  John  M« 
Perry  in  said  suit  as  an  inadvertence  on  his  part." 

This  evidence  does  not  contradict  the  record,  but  explains 
it.  The  appearance  iras  th^  act  of  the  counsel,  and  not  the 
act  of  the  court.  Had  the  entry  been,  that  L.  P.  Perry 
came  personally  into  court  and  waived  process,  it  could  not 
have  been  controverted.  But  the  appearance  by  counsel  who 
had  no  authority  to  waive  process,  or  to  defend  the  suit  fof 
L.  P.  Perry,  may  be  explained.  An  appearance  by  counsel 
tmder  such  circumstances,  to  the  {^ejudice  of  a  party,  subjects 
the  counsel  to  damages ;  but  this  would  not  sufficiently  protect 
the  rights  of  the  defendant.  He  is  not  bound  by  the  pro- 
ceedings, and  there  is  no  other  principle  which  can  afford  him 
adequate  protection.  The  judgment,  therefore,  against  L«  P« 
Perry  must  be  considered  a  nullity,  and  consequently  did  not 
authorize  the  seizure  and  sale  of  his  property. 

An  execution  sale  under  a  fraudulent  judgment  is  valid,  if 
tiie  purchaser  had  no  knowledge  of  the  fraud.  But  in  this 
(ase  L.  P.  Perry  was  not  amenable  to  the  jurisdiction  of  the 
court,  and  did  no  act  to  authorize  the  judgment.  He  cannot, 
therefore,  be  affected  by  it,  or  by  any  proceedmgs  under  it. 
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In  this  view,  it  is  nimeceflsary  to -consider  the  objections  to 
the  procedure  nnder  the  ekecntion.  The  debt  of  forty  thou* 
suid  dollars  vbs  sold  as  the  property  of  L.  P.  Perry,  when  one 
of  the  notes  had  been  assigned  to  TiflSn,  and  an  equal  interest 
in  the  other  two  belonged  to  him.  Of  this,  Anderson,  the 
purchaser,  had  notice.  It  would  be  difBcult  to  sustain  this 
sale  on  legal  principles.  Anderson,  it  is  insisted,  at  the  mar- 
shal's sale,  purchased  a  'Uitigious  right,"  and  by  article 
8622  of  the  Civil  Code,  <<  he.  against  whom  a  litigious  right 
has  been  transferred  may  be  released  by  paying  the  transferee 
the  real  price  of  the  transfer,  together  with  interest  from  its 
date." 

The  judgment  being  void  for  want  of  jurisdiction  in  the 
court,  no  right  passed  to  Samuel  Anderson  under  the  marshal's 
Bale;  consequently  the  mortgage  remains  a  subsisting  lien.  Nor 
is  this  lien  iSoFected  by  the  mortgage  subsequently  executed  by 
Samuel  to  his  fiither,  Robert  Anderson,  and  his  uncle,  Shelton. 
After  the  mortgage  to  the  complainants  was  supposed  to  be 
extinguished  by  tiie  judicial  sale,  Robert  Anderson  and  Shelton 
procured  in  a  State  court  a  foreclosure  of  their  mortgage  which 
had  been  previousiy  given  on  the  ]dantation  and  slaves,  and 
they  became  the  purchasers  at  the  nle  for  thirty-six  thousand 
dollars.  If  this  procedure  were  han&  Jide^  the  purchase  was 
made  subject  to  .he  pri<Mr  mortgage. 

On  the  83d  of  November,  1839,  a  bill  was  died  in  the  Dis- 
trict Court  for  the  parish  of  Madison,  by  L.  P.  Perry,  against 
Samuel  Anderson,  representing  the  debt  due,  secured  by  mort- 
gage, and  that  he  was  in  posBessicm  of  the  plantation  and  slaves ; 
and,  fearii^  that  he  might  remove  the  slaves  or  other  property, 
an  attachment  was  prayisd.  No  service  was  made  of  this  writ, 
and  the  suit  was  discontinued,  the  88th  of  November,  1839. 
A  judgment  seems  to  have  been  irregularly  entered  by  default, 
the  17th  of  November,  1840,  and  on  the  next  day  an  answer 
was  filed  by  Anderson,  setting  up  the  sale  and  extinguishment 
of  the  mor^^age  debt,  and  praying  that  the  notes  and  mortgage 
might  be  decreed  as  extinguished,  and  be  delivered  up.  .  After- 
wards, on  the  20th  of  May,  1841,  this  suit  was  dismissed  by 
the  order  of  the  court.  And  on  the  19th  of  May,  1842,  mo- 
tion having  been  previously  made  and  argued  in  the  District 
Court,  on  proof  tiuit  "  the  defendant,  Samuel  Anderson,  since 
the  iiurtitution  of  this  suit  has  become  the  true  and  legal  owner 
of  the  three  notes  sued  on,  aod  the  indebtedness  set  forth  in 
plaintiff's  petition  having  been  extinguished  by  confusion,  the 
court  decreed  that  they  should  be  delivered  up."  And  this 
decree  is  relied  on  as  a  bar  to  the  present  suit. 

At  the  tiine  the  above  decree  was  made,  this  suit  was  pend- 
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ing  in  the  Circuit  Court,  to  enforce  the  payment  of  tb«  ^lotes 
directed  to  be  given  up  by  the  District  Court  The  object  of 
the  petition  before  that  court  waa  not  the  recovery  of  ffaa 
money,  for  the  notes  were  not  due  when  it  was  filed,  but  to 
prevent  Samuel  Anderson  firom  removing  the  negroes,  wasting 
the  crops,  &c.,  on  the  plantatioxL  But  this  petition  had  been 
discontinued  for  more  than  a  year,  when  Anderson  filed  his 
answer,  setting  up  his  purchase  of  the  notes  under  a  judicial  sale, 
and  that  the  mortgage  debt  was  extinguished.  And  on  this 
case,  made  in  the  answer  in  no  way  responsive  to  the  petition, 
which  had  long  before  been  abandonisd,  the  parish  judge,  on 
motion,  founded  his  decree  that  the  mortgage  debt  was  ex- 
tinguished, and  directed  the  notes  to  be  delivered  up. 

It  is  difficult  to  characterize  in  proper  terms  this  proceeding 
of  the  State  court.  The  petition  having  been  abandoned, 
there  was  no  pretence  of  jurisdiction  for  the  subsequent  steps 
taken.at  the  instance  of  Anderson.  There  was  nothing  in  the 
petition,  had  it  not  been  abandoned,  which  would  Have  author- 
ized  such  a  procedure.  The  circumstances  imder  which  this 
judicial  acticm  was  had  show  a  fraudulent  contrivance,  on  the 
part  of  Anderson,  to  defeat  his  adversaries  by  the  interposition 
of  the  State  court.  The  whole  case  was  pending  in  the  Cir* 
cuit  Court  of  the  United  States,  and  this  interfer0nce  of  the 
State  court  was  wholly  unauthorized  and  void. 

The  Mississippi  note  for  eighteen  thousand  two  hundred  and 
sixty-five  dollan,  which  was  assigned  to  complainants  in  part, 
payment  of  the  purchase-^noney,  was  worthless.  The  parties 
to  it  were  insolvent  when  it  was  assigned  to  the  complainants, 
which  fact  was  known  to  the  assignor,  Samuel  Anderson.  He 
actedfiraudulently  in  representing  the  note  to  be  good,  when 
he  knew  it  was  valueless.  By  his  own  confession,  after  the 
assignment,  the  firaud  is  established. 

It  is  insisted,  that,  this  note  having  been  imposed  upon  the 
complainants  as  a  good  note,  by  the  fraudulent  repiesenti^ 
tion  of  Anderson,  they  as  vendors  have  an  equitable  lien  on 
the  plantation  and  slaves  for  the  amount  of  it.  If  the  receipt 
of  a  note  of  a  third  person  in  payment  of  the  purchase-money 
be  a  waiver  of  an  equitable  lien  on  the  real  estate  conveyed, 
yet  it  would  seem,  where  a  firaud  had  been  practised  in  the 
assignment  of  the  note,  there  would  be  no  waiver:  But  how- 
ever this  may  be,  it  is  not  strcmgly  urged,  as  it  is  believed  th^t 
the  mortgage  debt,  with  the  interest,  will  be  neaAy  equal  to 
the  value  of  the  plantation. 

The  history  of  this  case  shows  a  successful  course  of  fraud- 
ulent combination,  rarely  exhibited  in  a  court  of  justice.  Sam- 
uel Anderson  purchased  the  plantation  and  slaves  of  the  com- 
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pUinanti  for  seventy-five  thousand  dollars.  He  gave  up  a  n6U 
on  L.  P.  Peny  for  thirteen  thousand  doUaxs,  whicl^  was  in  ftct 
the  only  payment  of  any  value.  The  Mississippi  note  was 
worthless,  and  the  mortgage  deht  he  pcprchasedy  on  a  credit  of 
twdve  months,  for  five  thousand  doUais.  He  must  have  re- 
ceived more  than  that  sum  as  the  product  of  the  plantation. 
So  that  in  fact  he  acquired  the  plantation  and  negroes  for  thir- 
teen thousand  dollars,  which  he  purchased  at  seventy-five 
thousand  dollars.  By  this  operation  he  saved  of  the  purchase- 
money  sixty-two  thousand  dollars.  Such  a  result  must  strike 
every  one  as  having  been  procured  through  fraud. 

It  is  unnecessary  to  consider  the  means  through  which 
Robert  Andi^rson,  the  &ther  of  Samuel,  and  his  uncle  Shelton, 
acquired  title  to  the  above  prbperty.  The  lien  of  the  com- 
plainants' mortgage  is  paramount  to  any  title  or  lien  which 
they  assert 

No  deduction  will  be  made  firom  the  mortgage  for  the  five 
thousand  dollars  which  Samuel  Anderson  may  have  paid  to 
Mosely  and  Bouldin,  under  whose  judgment  he  purchased  the 
mcvtgage  debt.  He  has  received  firom  the  products  of  the 
plantation,  wlule  in  possession  of  it,  more  than  that  sum.  But 
if  this  were  not  the  case,  his  firaudulent  act  in  the  transfer  of 
the  Mississippi  note  is  a  sufficient  ground  for  the  refusal  of 
the  credit. 

In  their  decree,  Ihe  Circuit  Court  directed  the  sum  of  forty 
thousand  dollars  to  be  paid,  with  interest  from  the  first  day  of 
Januflory,  18^  In  this  the  court  erred.  The  three  notes  were, 
each  for  thirteen  thousand  three  hundred  and  thirty-three  dol- 
lars; the  first  being  payable  the  first  of  January,  1842,  the 
second,  the  first  of  January,  1843,  and  the  third,  th6  first  of 
January,  1844  The  interest  should  have  been  calculated  on  the 
notes  firom  the  time  they  respectively  became  due.  With  this 
modification  of  &e  decree  of  the  Circuit  Court,  a  decree  will 
be  here  entered,  to  be  transmitted  to  the  Circuit  Court,  and  if 
the  numey  shall  not  be  paid  within  ninety  days  from  the  filing 
of  this  decree  in  the  Circuit  Court,  the  mortgage  shall  be  fore- 
closed, and  the  complainants  put  in  possession  of  the  property. 

Order. 

This  cause  came  on  to  be  hetol  on  the  transcript  of  the  record 
fiom  the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  the  opinion  of  this  court,  that  the  said  Circuit 
Court  erred  in  directing  the  interest  to  be  computed  on  the 
($  40,000)  forty  thousand  dollars  from  the  first  day  of  January, 
1842,  instead  of  computing  the  interest  on  each  of  the  three 
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several  notes  for  (f  13,333^}  thirteen  thonsand  three  hundred 
and  thirty-three  doUars  and  thirty-three  and  a  third  cents  from 
the  times  the  said  notes  respectively  became  due ;  and  that  if 
the  money  shall  not  be  paid  mthin  ninety  days  from  the  filing 
of  the  mandate  of  this  court  in  the  said  Circuit  Court,  that  then 
the  said  mortgage  shall  be  foreclosed^  and  the  complainaiits  put 
in  the  possession  of  the  property,  and  that  in  that  case  the  equity 
of  redemption  therein  be  &r  ever  barred  and  precluded ;  and 
that  if  the  said  money,  with  interest  as  aforesaid,  be  duly  paid 
as  tformdd,  that  then  the  said  mortgage  should  be  held  dis- 
charged, and  Nelson  F.  Shelton  put  in  possession  of  the  said 
property.  Whereupon  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Cucuit  Court 
in  this  cause  be  and  the  same  is  hereby  reversed,  that  each 
{torty  pay  hia  own  costs  in  this  court,  and  that  this  cause  be 
and  the  same  is  hereby  remanded  t^ihe  said  Circuit  Court,  to 
be  proceeded  with  in  conformity  to  the  opinion  of  this  court| 
and*  as  to  law  and  justice  shall  appertain. 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Michigan. 

On  the  Ist  of  January,  1837,  the  following  promisBory  note 
was  executed. 

Detroit,  January  1,  1837. 

Two  years  from  date  I  promise  to  pay  to  the  order  of 
Walter  Chester  and  Pease,  Chester^  &  Co.  one  thousand  five 
hundred  dollars,  for  value  received,  at  the  Farmers  and  Me- 
chanics' Bank  of  Michigan,  with  interest. 

(Signed,)  JoHii  Chesteb. 

Indorsed  by  Pease,  Chester,  &  Co.,  but  not  by  Walter  Ches- 
ter. 

The  firm  of  Pease,  Chester,  &  Co.  was  composed  of  Wil- 
liam T.  Pease  (the  plaintiff  in  error),  John  Chester,  and  Tarle- 
ton  Jones. 


^•« 


JANUABY  TE&X,  IMa  191 

The  note  having  passed  into  the  hands  of  William  Dwi^t, 
a  citizen  of  Massachusetts,  (the  defendant  in  etroiy)  and  not 
being  paid  at  maturity,  I>wight  brought  suit  in  th^  Circuit 
Court  against  Pease,  Chesteri  and  Jones.  The  course  which 
P^ase  took  will  be  stated  presently.  Chester  pleaded  bank- 
ruptcy, which  was  demurred  to,  but  the  demurrer  overruled, 
and  the  plea  sustained.  Jones  was  a  eitisen  of  Illinois,  and 
could  not  be  found. 

There  were  several  counts  in  the  declaration,  but  the  only 
one  upon,  which  judgment  was  rendered,  and  which  it  is  ma- 
tenal  now  to  state,  was  the  followyig :  —  _ 

^^  For  that  whereas  one  John  Chester  heretofore,  to  wit,  on 
the  first  day  4>f  January,  in  the  year  of  our  Lord  one  thpunnd 
eight  huncbed  and  thirty-seven,  at  Detroit,  in  said  district, 
made  his  certain  promissory  note  in  writing,  bearing  date  the 
aame  day  and  year  aforesaid,  uid  thereby  then  and  there  prom- 
ised, two  years  firom  the  date  thereof,  to  pay  to  the  orcwr  of 
Walter  Chester  and  the  '«dd  defendants,  under  the  copartner- 
ship name  and  style  of  these  said  dtfendants,  P^ose,  Chester, 
d&  Co.,  one  thousand  five  hundred  dollars,  for  value  received, 
at  the  Farmers  and  Ifochanics'  Bank  of  Michigan,  with  inter- 
est ;  and  then  and  there  delivered  the  said  promissory  note  to 
the  defendants ;  who  then  and  there,  using  their  copurtnerdiip 
name  and  style  of  Pease,  Chester,  d&  Co.,  indorsed  said  note, 
and  delivered  the  tene  to  the  plaintiff ;  and  the  said  plaintiff 
avers,  that  the  said  John  Chester  was  one  of  the  said  persons 
using  the  name  and  st^e  of  Pease,  Chester,  &  Co.,  and^that 
the  name  of  the  said  Walter  Chester  was  ins^ted  in  this  said 
promissory  note  as  one  of  the  persons  to  whose  Drder  the^said 
tum  of  money  should  be  payable  by.  the  said  John  Chester,*  for 
the  purpose  of,  and  with  the  intention  on  the  part  of  the  said 
John  Chester,  of  procuring  thd  said  Walter  to  indorse  therllid 
note  for  the  accommodation  and  benefit  of  the  said  John  Ches- 
ter, and  for  no  other  purpose ;  that  the  said^note  was  never  de- 
livered to  the  said  Walter  Chester,  and  that  the  said  Walter 
<3hester  never  bad  at  any  time  any  interest  or  property,  or 
any  rights  therein,  or  to  the  money  specified  and  mentioned 
therein. 

^<  That  the  said  note  was  by  the  said  John  Chester  delivered 
to  the  said  Pease,  Chester^  4^  Co..  alone,  who  receiv^  the  same 
and  indorsed  it  solely,  who  waived  the  indorsement  of  the 
said  Walter  Chester,  and  having  solely  indorsed  the  name,  de- 
livered the  said  note,  so  indorsed  as  aforesaid,  to  the  said  plain- 
tiff. And  the  said  plaintiff  avers,  that  afterwards,  and  when 
the  saidpromissc^ note  became  due  and  payable,  according  to 
the  tenor  and  effect  thereof,  to  wit,  on  the  fourth  day  of  Jan- 
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tauj^  in  ih6  year  eighteen  handled  and^  thirty-nine,  at  the  nid 
Farmer  and  Medhanics'  Bank  of  Michigani  the  aakl  note  was 
presented  and  shown  to  and  at  the  said  Imnk  for  payment 
theieof,  and  payment  tiiereof  requested ;  bat  that  neither  the 
said  John  Chester,  ncn  any  otlm  person,  did  or  woald  pay 
the  said  sum  of  mo&ey  therein  specified,  but  then  and  tbere 
wholly  neglected  and  refused  to  do  so ;  of  all  which  said  sev- 
eral premises  the  said  defendants  then  and  there  had  due 
notice." 

Pease  demnned  to  this  count,  and  filed  the  following  causes 
of  demurrer :  -^ 

'/  Ist  Because  it  is  not  vrerred  in  said  first  count,  that  Walter 
Chester,  one  of  the  joint  payees  of  the  said  promissory  note 
described  in  said  counts,  ever  indorsed  or  delivered  the  saiQt 
to  the  said  plainflff,  or  any  other  person  whatever. 

<^2d.  For  that  said  fir^  count  is^in  other  respects  informal, 
insufilcient,  and  defective.^' 

I>wigh{  put  in  a  joinder  in  demurrer. 

In  Noveraber,  1845,  the  Circuit  Court  overruled  the  demur- 
rer, entercki  up  judgment  for  the  pbuntifT,  and  assRssed  his  dam- 
ages at )  2,427  and  costs.  To  review  this  jtidgment,  a  writ  of 
error  brought  the  «ase  up  to  this  court    - 

It  "tiw  argued  fff  Mr.  BateSj  for  the  plaintiff  in  error.  Pease, 
and  by  Jay  and  Pcrtir^  with  whom  was  Mr.,  Ashmun^  for  the 
defendant  in. error,  Dwight. 

The  argument  on  behalf  of  the  jdaintiff  in  error  was  as 
follows. 

The  first  coimt  of  the  dedaration  sets  forth  the  partfeular 
circumstances  under  which  the  note  was  made  and  indorsed, 
and  the  demurrer  of  course  admits  them  to  be  true.  John 
Chester,  the  maker  of  the  note,  was  one  of  the  firm  of  Pease, 
Chester,  &  Co. ;  he  ma4e  the  note  with  the  intention  of  |»o- 
curing  tl^  indorsement  of  Walter  Chester  and  Pease,  Chester, 
&  Co.,  as  accommodation  indoisers  for  his  benefit.  Walter 
Chester  declined  to  indorse  the  note,  and  then  John  Chester 
indorsed  his  note  with  the  copartnership  name  of  Pease,  Ches- 
ter, 6c  Co.,  and  delivered  it  to  De  Garmo  Jones,  who  delivered 
it  to  the  plaintiff. 

The  demurrer  which  was  originally  interposed  to  the  first 
and  second  counts  (the  second  having  been  subsequ^itly  nolU 
prosed)  sets  forth  as  the  ground  of  demurrer,  that  the  first  count 
does  not  set  forth  a  right  of  action  in  the  plaintiff,  as  there  was 
no  indorsement  or  transfer  of  the  note  by  Walter  Chester,  one 
of  the  joint  payees  thereof,  and  that  no  right  of  action  can  be 
acquired  to  a  promissory  note,  made  payable  to  order  of  joint 
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payees,  ^thout  the  imioti  ment  by  them  and  each  of  them ; 
that  in  no  other  manner  can  there  be  a  legal  transfer  of  such  a 
note,  or  the  caiia&of  action  thereoh.  This  is  the  otily  point 
involred  in  the  decision  of  the  court  below,  and  which  this 
court  is  now  called  upon  to  revise.  The  plaintiff  claims  to 
recover  as  the  holder  of  a  negotiable  note ;  and  such  is  the  in- 
strument declared  on  in  the  count  under  examination.  He 
does  not  seek  to  recover  on  a  special  contract,  but  on  a  note, 
transferred  and  delivered  by  the  single  indorsement  of  one  of 
the  joint  payees.  (Does  the  first  count  show  a  right  to.  recover 
as  against  the  other  joint  Indorsers  ?)  He  claims  to  recover, 
toO|  against  William  T.  Pease,  one  of  the  firm  of  Pease,  Che^ 
ter,  &  Co.,  who,  he  states,  were  mere  accommodation  indorsers 
of  John  Chester.  It  is  quite  unnecessary  to  cite  to  this  tribu- 
nal the  genend  rule  laid  down  in  all  the  books :  — ''  If  a  bill 
or  note  be  payable  to  several  persons  not  in  partnership, 
the  right  to  transfer  is  in  all  collectively,  not  in  any  indi- 
vidually ;  and  an  indorsement  by  and  in  the  name  of  one 
only  will  not  give  the  indorsed  a  right  to  sue."  (Bayley  on 
Bills,  49.) 

Chitty  on  Bills,  page  123,  says : —  "  If  a  bill  has  been  made 
or  transferred  to  several  persons  not  in  partnership,  the  right  of 
transfer  is  in  all  collectively,  and  'not  in  any  individually." 
Carvick  v.  Yickery,  2  Douglass,  663,  p.  134,  note ;  Smith  v. 
Whiting,  9  Mass.  Rep.  334;  7  Cowen,  126;  9  Greenleaf,  85. 
Story,  in  his  volume  on  Promissory  Notes,  page  131,  section  126, 
lays  down  the  same  'rule  in  the  following  language :  —  ^^  If  a 
note  be  made  payable  or  indorsed  to  several  persons  not  part- 
ners, as  to  A,  B,  and  C,  then  the  transfer  can  only  be  by  a 
<  joint  indorsement '  of  all  of  them."  In  Story  on  Bills,  section 
197,  page  218,  the  same  rule  is  again  laid  down  in  the  follow- 
ing language :  ^— ''  If  a  bill  be  made  payable  or  indorsed  to  sev- 
etid  persons  not  partners,  as  to  A,  B,  and  C,  then  the  transfer 
can  only  be  by  a  'joint  indorsement '  of  all  of  them." 

Such  is  the  rule  established  by  all  the  elementary  writers, 
and  the  decisions  of  the  courts  of  England  and  this  country, 
on  the  subject.  It  is  not  pretended,  nor  does  the  count  de- 
murred to  set  forth,  that  Walter  Chester  was  a  partner  of  Pease, 
Chester,  &  Co.  Such  was  not  the  fact,  and  the  pleadings  show 
it.  Of  course  this  note  could  only  be  transferred  or  assigned 
to  the  plaintiff  by  the  indorsement  of  both  Walter  Chester,  and 
Pease,  Chester,  &  Co.,  the  joint  payees  thereof. 

Let  us  now  examine  briefly  the  only  case  cited  by  the  attor- 
neys of  the  plaintiff  on  the  ai^ument  of  this  demurrer  in  the 
court  below,  the  only  case  on  which  that,  decision  can  be  sus^ 
tained,  and  the  court  will  see,  by  a  glance  at  the  fa^ts,  that  it 
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has  no  usal  application  to  the  present  case,  that  it  contains  no 
exception  whatever  to  the  genend  rule  cited  from  the  authcns 
above  referred  to. 

What  aie  the  facts  of  that  case,  as  set  forth  in  4  Carfington 
&  Payne's  Reports,  466,  Leaf  and  othen  v.  Gibbt.  That  was 
an  action  brought  by  the  payee  of  two  promissory  notes  made 
by  the  defendant  and  two  ladies,  named  Gibbs  and  White, 
which  were  given  in  payment  <^  an  account  due  from  Gibbs 
and  White.  The  defendant  signed  the  notes,  with  the  und^- 
standing,  at  the  time  of  his  signature,  that  his  mother  should 
sign  them  with  him,  as  a  joint  and  several  promisor;  but  she 
refused  to  do  so.  The  notes  were,  so  far  as  we  can  discover 
from  the  report  of  the  case,  joint  and  several  notes,  to  which 
the  defendant  had  jdaced  his  name.  On  the  trial,  the  plaintifb 
iand  the  payee  jnroved  that  the  defendant  had  {daced  his  name 
there  with  the  understanding  that  his  mother  was  to  unite  as  a 
maker.  The  defendant  was  liable  on  the  fece  of  the  notes  by 
their  tenor  as  n  joint  and  several  maker.  He  songht  to  estab- 
lirii  as  a  drfence,  that,  at  the  time  of  the  nuddng,  he  agreed  to 
sign  with  his  mother,  a  feet  of  course  known'  to  the  payees ; 
and  the  court  properly  charged  the  jury,  that,  if  they  were  sat- 
isfied from  the  evidence  V  adduced  that  he  bad  not  waived,  by 
his  own  conduct,  the  joint  and^  severd  signatures  of  his  mother, 
they  must  find  for  him,  the  defendant.  In  this  case,  we  insist 
there  is  no  legal  liability  of  the  defendant  on  the  note  set  foith 
in  the  declaration,  without  the  joint  indorsement  of  Walter 
Chester,  which  was  never  obtained.  Thisre  can  be  no  legal 
liability,  as  indorser  of  the  note  set  forth  in  this  case,  without 
the  joint  indorsement  of  all  the  payees  of  it.  There  can  be 
no  legal  transfer  to  the  plaintiff,  or  any  one  else,  of  the  note 
set  forth  in  the  first  count,  ui^^srit  is  done  by  the  joint  in- 
dorsement of  Walter  Chester  and  Pease,  Ohester,^  &  Co.  In  the 
case. of  Leaf  and  Gibbs,  the  defendant  was  liable  on  the  feoe 
of  the  note  itself;  here  the  defendant  is  not ;  there  he  set  toip 
fects  dehors  the  note,  to  show  that  he  was  discharged ;  here 
we  rely  on  the  face  of  the  note  itself.  The  two  cases  are  as 
entirely  dissimilar  in  the  fects  set  forth  as  they  are  in  the  prin- 
ciples of  Uw  which  govern  them.  The  case  cited  in  no  par- 
ticular sustaiuF  the  princii^es  contended  for  by  the  jdaint^'s 
counsel  in  the  present  case. 

The  argument  on  behalf  of  Dwight,  the  defendant  in  enror, 
as  follows. 


A 


The  declaration  in  this  cause  is  against  the  defendants  as 
indorsers  of  a  promissory  note  made  by  John  Chester,  payable 
to  the  order  of  Walter  Chester  and  the  defendants,  and  avers 
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that  the  note  was  made  by  John  Chester,  payable  to  the  order 
of  Walter  Chester  and. the  defendants,  witli  the  intention  of 
procuring  Walter  Chester  to  indorse  the  same  as  an  accommo- 
dation ii^orser  i  that  the  said  note  never  was  delirered  to  said 
Walter  Chester ;  that  he  had  no  property  therein,  had  no  inter- 
est in  the  moneys  specified  therein,  and  was  in  no  way  what- 
ever interrated  in  the  said  note;  but  that  the  said  note  was 
delivered  ta  the  said  defendants  alone,  who  indorsed  and  deliv- 
ered the  same  to  the  said  plaintiff,  and  expressly  waived  the 
indorsement  of  the  said  Walter  Chester.  The  presentment 
and  notice  are  also  alleged  in  the  usual  form. 

The  fiEu^tB  stated  by  Mr.  Bate9  in  his  brief,  as  to  Mr.  Ches- 
ter's, indorsing  the  copartnerriiip  name  <tf  the  defendants  and 
transferring  Ae  note  to  Jones,  and  that  Walter  Chester  de- 
clined to  indorse  the  note,  are  not  in  the  declaration,  and  are 
not  true. 

The  fact^fOleged  in  the  declaration  are  admitted  to  be  true 
by  the  demurrer,  and  are  unquestionably  true. 

The  question,  then,  is,  whether,  upon  the  ffbcts  alleged  and 
admitted  to  be  true,  the  plaintiff  is  entitled  to  recover;  and  of 
this  we  think  there  can  be  no  question. 

It  strikes  us  that  the  question  is  simjAy  this,  viz. :  — -WherQ  a 
promissory  note  has  been  made  payable  to  four  individuals, 
with  the  intention  to  procure  all  to  indorse  it,  and  three  actual- 
ly conclude  to  indorse  it  without  the  other,  can  they  strike  out 
^e  name  of  the  other  payee,  and  whose  name  was  inserted  only 
for  the  purpose  of  procuring  him  to  indorse  for  accommodation  ? 
This  is  the  legal  effect  of  indorsing  and  delivering  the  note 
without  his  joint  indorsement,  and  an  express  waiver  of  his 
indorsement  at  the  time,  which  is  tantamount  to  an  agreement 
by  the  three  to  become  liable  without  him.  The  making  of  a 
prdmissory  note  is  not  the  makiAg  of  a  contract,  nor  is  an  in- 
dinrsement  for  accommodation  a  contract ;  it  is  the  delivery 
which  gives  effidct  to  all ;  it  is  then  that  the  contract  becomes 
Operative.  Now,  what  was  the  contract  at  the  tone  of  delivery 
to  the  plaintiff?  Chester  had  made.his  note  payable  to  the 
Older  of  Walter  Chester  and  the  d^fendants,  with  the  intent  to 
pvecure  Walter  to  iiMlorse  Mely  and  only  for  his  accommodap- 
tion.  The  defendants,  among  whom  was  John  Chester,  the 
maker  of  the  note,  findhig  some  difficulty  in  procuring  Walter's 
indorsement,  conclude  to  forego  it,  he  having  no  interest  what- 
ever in  the  matter,  and  indorse  it  themselves  without  him ;'  the 
^aintiff  agrees  to  take  the  note  with  their  indorsement  alone.' 
Now  up  to  this  time  there  is  surely  no  contract  at  dl  in  virtue 
of  the  paper;  but  now  it  is  delivered  and  accepted,  upon  the 
iidl  understanding  by  all  parties  that  Walter  Chester  should  be 
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no  party  to  the  security,  although,  in  the  hurry  of  a  commer- 
cial tranaactioUi  the  pen  was  not  dbrawn  across  his  name  befoie 
delivery. 

Now,  was  he  erer  in  any  way  a  party  to  the  note,  either  as 
payee  or  indorser  ?  He  had  no  interest  in  it  which  would  en- 
title him  to  have  it  delivered  to  him.  It  was  not  delivered  to 
him,  or  to  another  for  his  benefit,  which  alone  would  mak^ 
him  a  party  to  it.  It  is  not  by  delivery,  then,  that  he  is  a  party 
to  it.  He  did  not  indorse  it,  which  would  hare  made  him  a 
party.  In  legal  effect,  therefore,  he  never  did  become  a  party 
to  it ;  and  the  transaction,  so  far  as  he  is  concerned,  is  precisely 
the  same  as  if  his  name  had  never  appeared  upon  the  paper,  or 
had  been  struck  out  at  the  time  of  delivery. 

It  was  delivered  to  the  defendants,  which  made  them,  parties 
to  it.  It  was  by  them  indorsed,  and  with  a  waiver  of  the  in- 
dorsement of  Walter  Chester.  It  was  accepted  with  a  waiver. 
What  was  the  contract,  then,  which  took  effect  ? 

Let  it  be  remembered  that  the  maker  of  this  note  is  one  of 
the  firm  of  Pease,  Chester,  &  Co.,  the  indorsers ;  that  it  was 
payable  by  one  of  the  firm  to  the  order  of  the  copartnership 
and  another  person,  whose  name  was  to  be  procured  to  strength- 
en the  note ;  that  it  never  passed  firom  the  hands  of  the  maker, 
and  therefore  never  took  effect,  till  the  maker,  together  with 
his  copartners,  indorsed  and  delivered  it,  and  waived  the  in- 
dorsement of  the  other  intended  surety. 

How  can  it  be  pretended  that  Walter  Chester  was  ever  a 
party  in  any  way  to  this  note?  and  how  can  the  doctrine  <tf 
the  cases  cited  on  the  other  side,  which  say  that  all  parties  to  a 
note  as  payees  must  indorse  it  in  order  to  transfer  it,  apply  ?  It 
is  undoubtedly  true,  that  parties  jointly  interested  in  a  promis- 
sory note  as  payees,  holding  property  in  the  note,  must  join  in 
the  indorsement  to  pass  the  property  in  the  note.  Two  cannot 
transfer  the. property  of  three.  All  this  is  dear  and  unques- 
tionable. But  here  Walter  Ch^er  never  was  in  law  a  party, 
and  never  had  any  property  in  the  note  in  fact,  as  admitted  by 
the  defendants  themselves,  in  their  demurrer. 

In  this  view  of  the  facts,  it  is  similar  to  the  case  of  a  bond, 
reciting  in  the  body  that  one  person  is  bound  as  principal  and 
four  others  as  sureties,  evincing  an  intention,  at  the  time  of 
writing  the  bond,  of  i»rocuring  four  sureties.  The  bond  in 
fact  is  signed  by  only  three. sureties,  and  by  them  is  executed 
and  delivered  with  the  knowledge  that  the  other  does  not  exe- 
cute it,  and  whose  execution  of  it  by  the  others  is  waived,  but 
whose  name  is  through  inadvertence  not  struck  out  of  the  in- 
strument. Thi3  point  has  been  decided.  See  Duncan  v. 
United  States,  7  Peterd,  443. 
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It  is  the  same  as  if  the  note  had  read,  *'  We,  John  Chester 
as  principal,  and  Walter  Cheater  and  Pease^  Cbester,  &  Co.  as 
snr^iies,  agieo  to  pay  to  the  order  of  William  Dwight,"  &c.f 
and  the  parties  had  signed  it  except  Walter,  and  deKvered  it, 
waiving  his  signature  and  consenting  to  become  bound  withr 
out  him.  There  can  be  no  doubt  in  such  a  case.  See  Leaf  et 
al.  V.  Gibbs,  4  Car.  4&  P^yne,  466 ;  same  case,  19  English  C. 
L.  R.  475. 

In  the  case  before  the  court,  it  haying  been  the  understand- 
ing clearly  of  all  parties,  that  Walter's  signature  or  indorsement 
should  be  waived,  it  was  compf9tent  for  Dwight  to  strike  his 
name  out  of  the  body  of  the  note,  as  being  no  party  to  it ;  and 
in  legal  effect  he  is  no  more  a  party  to  the  note  than  if  his 
niune  had  been  struck  out  at  the  time  of  delivery.  His  name 
has  been  permitted  to  remain,  though  legally  there  never  was 
any  contract  with  him ;  and  we  may  recover  upon  the  Acts  as 
wdUL  as  if  we  hadstruck  out  his  name,  and  declared  upon  the 
note  as  pa3rable  to  Pease,  Chester,  4&  Co.  alone,  which  in  legal 
effect  was  the  case. 

But  we  may  set  out  the  instrument  in  the  declaration,  either 
as  it  is  written,  and  let  the  court  say  what  the  legal  effect  is, 
or  we  may  set  it  out  according  to  its  legal  effect 

This,  too,  is  an  action  against  the  men  who  indorse  and  de- 
liver the  note,  afSd  waive  the  indorsementc^  the  other  party. 
They  deliver  the  note  in  its  present  shape  as  a*  good  contract, 
and  now  resist  a  stut  upon  the  ground  that  there  is  qo  trans- 
fer. They  do  not  deny  the  contract,  but  say  we  caxmot  sue 
the  maker,  because  Walter  Chester  has  not  indorsed.  We  say 
Aey  have  contracted,  and  therefore  we  sue  them.  They 
(Night  to  be,  if  they  are  not,  estoj^ied  &om  denying  our  right 
to  maintain  an  actioii  against  them. 

Mr«  Justice  WAYNE  delivered  the  opinion  of  the  court. 

We  think  that  the  only  point  presented  by  the  rec<Nrd  in  this 
ease  for  the  decimon  of  the  court  was  rightly  ruled  by  the  Cir- 
cuit Court. 

Thai  point  is,  whether  a  promisscnry  note  payable  to.the  or- 
der of  several  perscms,  (me  of.  whom  inceptively  refused  to  be 
a  payee  of  it,  and  who  was  treated  by  the  drawer  and  other 
payees,  boih  in  the  delivery  of  the  note  and  in  its  negotiation, 
as  no  party  and  having  no  interest  in  it,  can  be  tmnsferred  by 
the  indanemeni  of  the  real  payeee^  soae  to  give  the  ownerehip 
^  it  to  the  indoreeCf  and  a  right  of  action  upon  it  e?  directo^ 
tinder  the  statute  of  Z  ^  A  Ann^^  c.  9. 

The  statute  is,  that  ^<  any  person,  to  whom  a  promissory 
note  that  is  payable  to  any  person  or.  his  order  is  indorsed  or 
ire 
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aaiigned,  or  the  money  therein  mentioned  ordered  to  be  paid 
by  indorsement  thereon,  shall  and  may  maintain  an  action  for 
snch  sum  of  money,  either  against  the  person  signing  such 
note,  or  against  any  of  the  persons  who  indorsed  the  same,  in 
like  manner  as  in  cases  of  inland  bills  of  exchange." 

The  statute  requires  a  transfer  to  be  made  by  the  indorse- 
ment of  the  person  to  whom  the  note  is  payable,  and  the  inter- 
pretation of  it  is,  that,  where  a  note  is  payable  to  the  order  of 
several  persons  not  in  partnership,  all  must  separately  sign  their 
names  as  indorsers.  The  object  being,  that,  before  an  in- 
dorsee shall  recover  the  contents  of  the  note  in  his  own  name, 
he  shall  show  he  has  acquired  a  property  in  it,  by  a  trans- 
fer from  those  who  were  the  original  payees,  or  from  others 
who  were  their  indorsers.  The  statute  is  not  merely  a  form, 
requiring  all  the  payees  to  indorse,  but  a  substantial  requisition, 
upon  the  prencmptiqn  that  all  thephyees  upon  the  face  of  the 
P^p^  have  an  intereet  in  itj  and  that  thm/  have  indorsed  it. 
We  have,  then,  the  rule,  and  the  reason  of  the  rule.  And  it 
seems  to  us,  that  to  permit  it  to  compvehend  a  case  of  an  undei^ 
taking  between  the  real  parties,  because  a  name'had  been  mis- 
takenly inserted,  or  had  been  inadvertently  left  upon  the  face  oi 
the  paper,  when  the  note  was  delivered  to  the  "-eal  payees  by  the 
drawee,  would  be  to  wrest  the  statute  out  of  it9  meaning,  and 
to  sacrifice  the  substantial  intention  of  it  merely  to  form.  The 
statute  meant  to  deal  with  real  parties.  The  omission  to  erase 
the  name  in  such  a  case  does  not  lessen  the  drawer's  obliga- 
tion to  pay  his  note  to  the  real  payees,  or  their  right  of  actum 
upon  it.  against  the  drawer  as  a  note  of  hand.  If,  then,  the 
real  payees  shall  indorse  the  note  to  a  third  person,  they  are 
within  the  words  of  the  statute  as  indorsers,  and  the  indorsee, 
in  an  action  against  them  or  the  drawer,  may  be  permitted  to 
'  prove  the  real  character  of  the  undertaking,  by  showing  that 
the  name  of  a  person  had  been  inadvertently  left  upon  the  pa- 
per as  a  payee,  who  had  refrised  to  be  such,  and  who  had  been 
waived  as  a  party  to  the  note,  both  by  the  drawer  and  the  real 
payees,  when  the  contract,  had  been  completed  between  them 
by  the*  delivery  of  the  note.  In  the  case  before  us,  the  decla- 
ration recites  the  particular  circumstances  under  which  the 
note  was  made  and  indorsed.  The  demurrer  admits  them. 
That  is,  that  the  paper  had  been  indorsed  by  the  real  payees 
of  it,  but  not  by  the  nominal  payee,  who  never  was  an  actual 
payee  nor  ever  had  any  interest  in  the  note  by  being  in  any 
way  a  party  to  it.  It  would  really  be  going  very  far  to  say, 
that  the  statute  giving  the  indorsee  a  right  of  action  for  such 
$um  of  money,  either  against  the  person  signing  such  note  or 
against  any  of  the  persons  who  indorsed  the  same,  did  not 
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mean  it  to  be  exercised  beeaoBe  a  penon's  name  was  upon  the 
&ce  of  the  pi^wr  who  never  had  been  a  party  to  it.  No  sach 
decision  has  been  made.  It  may  be  because  no  case  of  this 
kind  has  ever  occurred  before.  We  can  find  none  like  it.  In 
the  absence  of  all  authority  against  our  conclusion,  we  must 
take  upon  ourselves  the  reqx>nsibility  of  announcing  it  as  an 
original  application  of  the  statute  to  this  case,  and  for  any  case 
of.  a  like  kind  which  may  occur,  without  intending  it  to  go 
further.  We  think,  howe\xr,  that  the  interpretation  is  sus- 
tained by  what  has  been  the  practice  under  the  statute  in  some 
other  particulars,  —  that  it  is  within  the  spirit  of  the  princiide 
upon  which  the  statute  has  been  administered.  For  instancOi 
the  statute  requires  the  indorsement  of  a  note  to  be  made  by 
the  person  to  whom  it  is  payable,  and  one  of  several  partners 
may  indorse  in  th^.  partnership  name  ;  but  though  a  note 
be  made  payable  to  a  partnerflbip,  a  transfer  in  the  name  Of 
one  partner  alone  will  pass  the  partnership  interest,  if  it  be 
proved  that  it  has  been  the  practice  of  the  firm  to  indorse  for 
then^  in  the  name  of  one  only.  South  Carolina  Bank  v.  Casoi 
8  Bam.  &  Cres.  436.  So  if  one  partner  transfer  in  the  name 
formerly  used  by  the  partnership.  Williamson  v.  Johnson,  1 
Bam.  «&  Cres.  146 ;  2  D.  &  R.  281. 

Also,  where  a  bill  is  drawn  upon  a  firm,  and  one  partner 
writes  '^Accepted,"  adding  only  his  own  name,  it  will  bind  the 
firm,  if  they  were  in  partnership  at  the  time  of  the  accept- 
ance. An  indorsement  by  the  cashier  of  a  bank  of  a  note 
pa3rable  directly  to  the  bank*  is  good,  upon  the  ground  that 
he  represents  the  interest  of  the  bank  in  it,  though  he  is  not 
officially  or  otherwise  a  payee  upon  the  fuce  of  the  note.  In 
Ooddard  v.  Lyman,  14  Pick.  268;  it  is  said,  a  negotiable  note 
payable  to  three  persons  may  be  legally  transferred  by  in- 
dorsement by  two  of  them  to  the  thud  payee  and  a  stranger^ 
and,  if  this  were  doubtful,  the  indorsement  of  the  third  payee 
to  the  stranger  wil}  clearly  pass  the  property  to  him.  In 
SneUing  v.  Boyd,  5  Monroe,  173,  it  is  said,  one  of  several 
joint  hdders  of  a  bill  of  exchange  may  transfer  the  whole  in- 
terest in  it  by  indorsement.  Where  the  maker  of  a  promissory 
note  indorsed  the  same,  for  his  own  benefit,  in  the  payee's  name, 
by  virtue  of  a  parol  authority  for  that  purpose  communicated 
to  him  by  the  payee,  it  was  held  to  be  well  indorsed,  and  that 
the  payee  was  liable  upon  such  indorsement  in  the  same  man- 
ner as  if  it  had  been  made  by  himself  in  his  own  hand.  Tum- 
bi41  v.  Trout,  J  Hall;  336.  The. foregoing,  it  will  be  per- 
ceived,  are  all  of  them  cases  in  which  parol,  proof  has  been 
admitted  to  show  the  character  of  the  agencies  by  which  notes 
or  bills  have  been  transferred  or  accepted,  without  any  one  of 
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the  notes  haviDg  been  indorsed  within  the  exact  letter  of  the 
statute,  though  fdl  of  them  aire  within  its  spirit 

But  we  rely  altogether  in  this  case  upon  the  &ct^  that  the 
note  was  transferred  by  the  indorsement  of  those  who  were  its 
real  payees,  —  by  those  who  had  the  absolute  prdperty  ih  iu 
We  think  the  true  meaning  of  the  statute  isj  that  such  as  have 
the  property  in  the  note  have  the  right  to  indorse,  though  there 
shall  be  a  name  upon  the  paper  of  another  person,  which  was 
inserted  by  mistake  as  a  payee,  or  inadvertently  left  in  when 
the  note  was  deliya:ed,  ajid  thfl^  in  an  action  by  the  indorsee 
he  should  .be  permitted  to  prove  such  a  fact.  Upcm  this  point 
of  the  right  of  those  to  indorse  who  have  the  absolute  property 
in  a  bill  or  note,  we  will  cite  what  was  said  by  the  learned 
Chief  Justice  Willes  in  the  conclusion  of  his  opinion  in  the 
case  of  Stone  v.  Rawlinson,  Willes,  662 :  —  <<  On  the  strength 
of  this  case  I  think  I  may  make  a  syllogism,  which  wUl  be 
conclusive  in  the  present  case.  Whoever  has  the  absolute  prop- 
erty in  a  bill,  made  payable  to  one  or  his  order,  may  assign  it 
as  he  pleases,  within  the  provision  of  the  statute,  and  such  as* 
signee  may  maintain  an  action  in  his  own  name ;  the  exec* 
utor  or  administrator  of  a  person  to  whoni  such  bill  is  made 
payable  has  the  absolute  property  in  it,  and  therefore  he  may 
assign  it  to  whomsoever  he  |deases,  and  such  assignee  may 
maintain  an  action  in  his  own  name."  This  was  said  in  an- 
swer to  an  objection,  that  an  executor  or  administrator  cannot 
assign  a  promissory  note  made  payable  to  a  person  or  order, 
so  as  to  enable  the  indorsee  to  bring  an  action  in  his  own 
jEiame.  So,  a  bill  or  note  made  pa3rable  or  indorsed  to  a  feme 
sole,  who  afterwards  marries,  or  where  it  is  made  during  the 
coverture,  the  right  of  transfer  vests  in  the  husband,  so  as  to 
give  his  indorsee  a  right  of  action  upon  it  in  his  own  name, 
and'  the  husband  may  be  sued  as  an  indorser.  Neither  the 
C9se  of  the  executor  nor  that  of  the  husband  is  within  the 
letter  of  the  statute,  but  both  are  according  to  the  spirit  and 
intention  of  it,  to  permit  indorsements  to  be  made  by  those 
who  have  a  property  in  promissory  notes,  so  as  to  enable  their 
indorsee  to  maintain  an  action  in  his  own  name. 

The  judgment  of  the  Circuit  Court  is  afllrmed. 

Order. 
This  cause  came  on  to  be  heard  on  the  trapscript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Michigan,  and  was  argued  by  counseL  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be  and  the 
same  is  hereby  afllrmed,  with  costs  and  damages  at  the  rate  of 
six  psr^centum  per  annum. 
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SiHVSL  L.  FoBOAT  iJiD  EuzA  Ahm  FoeAETT,  WifB  OF  E.  W. 
Wblls,  A7pbllakt8,'o.  Feamcis  B.  Coxbad,  AsSXOlfSB  Of  .By|llX« 
wancT  OF  Thoxas  BiifKs. 

A  deeree  of  the  oourt  below,  that  cartain  deeds  ■hould  be  Mt  aide  ■•  fraodolaBt 
and  void ;  that  eertain  landii  and  ilaTee  ahould  be  deliTered  up  to  the  eoai|ilaiii- 
ant ;  that  one  of  the  delendanti  ihould  paj  a  certain  1001  of  mcne  j  to  the  oon- 
plainant ;  that  the  eomplainant  ihonld  baTe  ezecation  ibr  theae  aereial  matten : 
that  the  maater  ahould  take  an  acooont  of  the  profiti  of  the  landa  and  alayes,  ana 
alao  an  account  of  certain  money  and  notes,  and  then  aaid  decree  ooncludinf  aa 
follows,  Yis.  **  and  so  much  of  tne.said  bill  as  contains  or  relates  to  matten  here- 
b  J  reianed  to  the  maslar  Ibr  a  report  is  retained  for  Ihrther  decree  in  the  prem- 
isas,  and  so  much  of  the  said  bill  as  is  not  now,  nor  has  been  heretoibre,  adjudged 
and  decreed  upon,  and  which  is  not  aboye  retained  for  the  purposes  aforesaid,  be 
dismissed  without  prejodioe,  and  that  the  said  defondants  do  par  the  ooalL"  ^  Waa 
a  final  decree  within  the  meaning  of  the  acts  of  Congreaa,  ami  an  appeal  Bmm  it 
will  lie  to  thia  court. 

Bat  a  decree  that  money  shall  be  paid  into  court,  or  that  propertj  shall  be  delifmd 
to  a  receiyer,  or  that  property  held  in  trust  shall  be  deliyered  to  a  new  tmslea 
appointed  by  the  ooorL  is  interlocutoiy  only,  and  intended  to  jprsMrre  the  sub* 
jeetrmatter  in  dilute  nom  waate  or  dilapidation,  and  to  keep  it  within  the  con- 
trol of  the  court  until  the  rights  of  the  parties  concerned  can  be  finally  adjadi- 


)  rights  of  the  parties  concerned  can  be  finally  adjadi- 
caiaa.    rrom  auen  a  oecree  no  appeal  liea. 
•The  attention  of  the  Circuit -Courta  is  called  to  the  propriety  Vlf  merely  annonnoiiy 


their  opinioa  in  an  interlocutory  ordar,  and  withholdina  a  decree  aettiag  aade  ti- 
Cy  ties  and  couTeyaacea  until  the  case  is  ready  for  a  final  decree. 
Ilie  difibreooe  lietween  the  English  and  American  practice  upon  thia  aabject  ax- 
Hlained. 
Wnere  the  defendants  claimed  separate  pieces  of  property,  conyeyed  at  difiertnt 

timea  by  aeparate  conyeyancea,  and  the  decree  against  tham  was  seyeral,  it  waa 

not  necessary  for  all  to  join  in  an  appeal. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  £Gu:ts  in  the  case  are  set  forth  in  the  opinion  of  the 
court. 

Mr.  Sergeant  moved  to  dismiss  the  appeal,  because  the  de- 
cree of  the.  court  below  was  not  final,  and  because  the  appeal 
was  not  regularly  brought  up.  On  the  second  point,  he  said 
that  there  were  several  defendants,  one  only  of  whom  had  ap- 
pealed. Qut  all  the  parties  must  join.  7  Peters,  399.  He  re- 
ferred the  court,  however,  upon  this  point,  to  Todd  v.  Daniel, 
16  Peters,  531.  A  case  must  not  come  up  in  fragments.  3  Pe- 
ters, 307 ;  3  Dall.  188. 

To  show  that  the  decree  was  not  final,  he  referred  to  The 
Palmyra,  10  Wheat.  602 ;  Chace  v.  Yasquez,  11  Wheat.  429  ; 
Btown  V.  Swann,  9  Peters,  1 ;  Young  t>.  Grundy,  6  Cranch, 
61 ;  Rutherford  v.  Fisher,  4  Dall.  22 ;  Lea  v.  Kelly,  1  Peters, 
213  i  Toung  V.  Smith,  12  Peters,  287. 

Mr.  May,  contra.  .  - 

Against  the  motion  to  dismiss,  it  is  submitted,—* 

Ist.  There  are  proper  parties  to  this  appeaL 

The  appellants  have  separate  and  distinct  interests,  and  the 


«UPBEirE  COUET, 


FergAj  et  «I.  t«  Conrtd^ 


decree  is  several.  Todd  v.  Daniel  16  Peten,  623 ;  McDenongfa 
V.  Dannery,  3  Dallas,  188,  193, 198. 

On  ordfflT  of  court  The  petition  for  an  appeal  by  appellants 
alone  is  found  in  the  record,  p.  198.  This  was  notice  to  the 
Other  defendants  hAoyr  of  the  appeal. 

2d.  The  decree  is  final. 

It  decides,  the  title  of  all  the  property  in  dispute,  decrees 
that  it  be  delivered  up  to  the  complainant,  and  that  execution 
issue,  fre.  Wilson  tr.  Daniel,  3  Dallas,  404  The  whole  law 
of  the  ca$e,  so  fiv  as  the  appellants  are  concerned,  is  settled  by 
the  decree ;  nothing  is  left  to  be  done  but  the  tninisterial  duty 
of  stating  an  account,  which  in  this  case  is  in  the  nature  of  ai| 
execution  to  oarry  out  the  decree ;  the  principles  of.  the  ac- 
count are ,  prescribed.  It  is  like  the  case  of  Ray  v.  Law,  3 
Qranch,  179  (explained  in  10  Wheaton,  603).  Whiting  v.  Ban& 
of  the  United  States,  13  Petmi,  15. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  to  dismiss  this  appeal,  upon  the 
ground,  that  4he  decree  in  the  Circuit  Court  is  not  a  final  de- 
cree,  within  the  meaning  of  the  acts  of  Congress  of  1789  and 
1803. 

The  bill  was  ffled  by  the  appellee,  as  the  assignee  in  bank- 
ruptcy of  a  certain  Thomas  Banks,  in  the  Circuit  Court  c^  the 
United  -States  for  the  District  of  Louisiana,  against  the  appel- 
lants, and  Banks  the  bankmpti  and  three  other  defendantHi 
The  object  of  the  biU  was  to  set  aside  sundry  deeds  made  by 
Banks  for  lands  and  daves,  which  the  complainant  charged  to 
be  fimudulent,  and  for  an  account  of  the  rents  and  profits  of  the 
property  so  conveved ;  and  also  for  an  account  of  sundry  sums 
of  money  which  he  alleged  had  been  received  bv  one  or  more 
of  the  defendants,  as  specifically  charged  in  the  bill,  whibh 
bdonged  to  the  bankrupt's  estate  at  the  time  of  his  baak- 
mptcy. 

The  case  was  proceeded  in  until  it  came  on  for  hearing. 
When  the  court  passed  a  decree  declaring  sundry  deeds  theieiii 
ttiebtioned  to  be  fraudulent  and  void,  and  directing  the  landa 
and  slaves  therein  mentioned  to  be  delivwed  up  to  the  com- 
plainant, and  abo  directing  one  of  the*  defendants  natioed  in  the 
obQiee  to  pay  him  eleven  thousand  dollars,  received  hoka  the 
tMnkrapt  in  firaud  of  his  (^editors,  and  ^^,that  the  eomplainant 
do  have  execution  for  the  several  matters  aforesaid,  in  cdnfontt- 
ity  with  law  and  the  practice  prescribed  by  the  rules  of  Ibe 
{Supreme  Court  of  the  United  States."  The  decree  then  directt 
that  the  master  take  an  account  of  the  profits  of  the  lands  ai^ 
ahtves  Mdered  to  be  delivered  up,  firom  the  time  <tf  die  fling 
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oC  the  bill  ontil  the  pM^erly  ^ihu^  delivered)  or  to  the  date  of 
the  nuuiter'e  report,  md  also  aa  aooount  of  the  money  and  notes 
reeeived  by  one  of  the  defendants  (^rho  has  not  appealed)  in 
fiand  of  the  creditors  of  the  bankrupt^  and  concluifes  in  the 
following  words :  —  "  And  so  much  of  the  said  bill  as  cebtains 
or  relates  to  matters  hereby  referred  to  the  master  for  a  report 
is  retained  for  further  decree  in  the  premises;  and  so  moch  ^ 
the  said  bill  as  is  not  now,  nor  has  been  heretofore,  adjudged 
and  decreed  upon,  and  which  is  not  above  retained  for  the  pui^ 
poses,  aforesaid)  be  dismissed  without  pte^idice,  and  that  the 
iaid  defendants  dp  pay  the  costs." 

Among  the  deeds  set  aside  as  fifaudulent  is  one  from  the 
bankrupt  to  Ann  Fogarty,  otherwise  called  Aa|i  Wells,  for  two 
lots  in  the  city  of  New  Orleans  and  sundry  slaves  which  she 
afterwards  conveyed  toForgay,  the  other  appellant.  Both  <^ 
these  deeds  are  declared  null  and  void,  and  the  lots,  with  the 
improvements  thereon,  and  the  negroes,  directed  to  be  delivered 
to  the!  complainant  for  the  benefit  of  tiie  bankrupt's  creditors. 
This  pert  of  the  decree  is  one  of  the  matters  of  which  the 
comi^nant  was  to  have  execution.  But  the  account  of  the 
rents  and  profits  of  this  property  is,  like  other  similar  accounts, 
referred  to  the  master,  and  reserved  for  further  decree. 

The  appeal  is  taken*  by  Samuel  L.  Forgay  and  Ann  Fogaity, 
otherwise  called  Ann  Wells ;  and  they  alone  Bte  interested  in 
timt  portion  of  the  decree  last  above  mentioned.  The  bank- 
rupt and  ihe  three  other,  defendants  have  not  appealed.  These 
three  defendants  claimed  other  property,  which  had  been  con«- 
veyed  to  them  at  different  times  and  by  separete  conveyances, 
||tt  mentioned  in  the  proceedings.  And  it  Was  not,  therefore, 
neoessary  that  they  shoiild  join  in  tlus  appeaL  Todd  #.  Dan- 
iel,  16  Petera,  823. 

The  question  upon  the  motion  to  dismiss  iB  whetfier  thia  ia 
a  final  decree,  irMiin  the  meaning  of  the  acta  of  Congrsas, 
Undoubtedly,  it  ia  not  final,  in  the  Mrict,  technical  sense  <tf 
Aat  term,  Bat  thia  court  has  not  heretofove  understood  Ae 
words  "finei  tleotees ''  in  this  strict  and  tochnical  smse,  but 
has  given  to  Aem  a  more  Ubersl,  and,  as  we  think,  a  mote 
reasonable  construction,  and  one  more  consonatit  to  tb»  mtefr- 
•  tion  of  the  legislature. 

In  the  case  of  Whiting  e.  The  Bmk  of  tlus  United  Stiiles, 
13  Peters,  15,  it  was  held  that  a  decree  of  foieclosiire  and 
eale  of  mortgaged  premises  was  a  final  decrse,  and  the  de- 
lendant  entided  to  his  appeal  without  waiting  for  the  return 
and  confirmation  of  th»inile  by  a  decretal  ordnp.  And  this  de- 
cision is  placed  by  the  court  iqpon  the  ground,  that  the  deciM 
of  foredosnie  an4  nib  was  final  upon  tiie  merits^  and  the  ol- 
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tenor  proceedings  bat  a  mode  of  executing  the  original  decree. 
The  same  rule  of  construction  was  acted  on  in  the  case  of 
Miphaud  and  others  «.  Girod  and  others,  4  Howardi  60S. 

^he  case  before  us  is  a  stronger  one  for.  an  afypeal  than  the 
case  last  ipentioned«  For  here  the  decree  not  only  decides  the, 
title-to  the  property  in  dispute,  and  annuls  the  deeds  under 
which  the  defendants  claim,  but  also  directs  the  property  in 
dispute  to  be  delirered  to  the  complainant,  and  awards  execu* 
tion.  And  according  to  the  last  paragraph  in  the  decree,  the 
bill  is  retained  merely  for  the  purpose  of  adjusting  the  accounts 
Teilnred  to  the  master.  In  all  other  respects,  the  whole  of  the 
matters  brought  into  controversy  by  the  bill  are  finally  dis- 
posed of  as  to  all  of  the  defendants,  and  the  bill  as  to  themJs 
no  longer  pending  before  the  court,  and  the  decree  which  it 
passed  could  not  have  been  aJfterwards  reconsidered  or  modi- 
fied in  relation  to  the  matters  decided,  except  upon  a  petiticm 
for  a  rehearing,  within  the  time  prescribed  by  the  rules  of  this 
court  regulating  proceedings  in  equity  in  the  Circuit  Courts: 
If  these  appellants,  therefore,  must  wait  until  the  accounts  are 
reported  by  the  master  and  confirmed  by  the  court,  they  will 
be  subjected  to  ineparable  injury.  For  the  lands  and  slaves 
which  they  claim  will  be .  taken  out  of  their  possession  and 
sold,  and  the  proceeds  distributed  among  the  creditors  of  the 
bankrupt,  before  they  can  have  an  opportunity  of  being  hftard 
in  this  court  in  defence  of  their  rights.  We  think,  upon  sound 
prmcifdes  of  construction,  as  well  as  upon  the  authority  of  the 
cases  referred  to,  that  such  is  not' the  n^eaning  of  .the.  acts  of 
Congress.  And  when  the  decree  decides  the  right  to  the 
property  in  contest,  and  directs  it  to  be  delivered,  up  by  &e 
defendant  to  the  complainant,  or  directs  it  to  be  sold,  or  di* 
rects  the  defendant  to  pay  a  certain  sum  of  money  to  the  com- 
plainant, and  the  complainant  is  entitled  to  have  such  decree 
caified  immediately  into  execution,  the  decree  must  be  regard- 
ed as  a  final  one  to  that  extent,  and  authorizes  an  app^  to 
this  court,  although  so  much  of  the  bill  is  retained-  in  the  Cir- 
cuit Court  as  is  necessary  for  the  purpose  of  adjusting  by  a 
further  decree  the  accounts  between  the  parties  pursuant  to 
tl)^  decree  passed. 

This  rule,  of  course,  does  not  extend  to  cases  where  money 
is  directed  to  be  paid  into  court,  or  property  to  be  delivered  to 
a  receiver,  or  property  held  in  trust  to  be  delivered  tp  a  new 
trustee  appointed  by  the  court,  or  to  cases  of  a  Like  description. 
Orders  of  that  kind  are  firequently  and  necessarily  made  in  the 
progress  of  a  cause.  But  they  are  interlocutory  only,  and  in^ 
tended  to  preserve  the  subject-matter  in  dispute  from  waste 
or  dilapidation,  and  to  keep  it  within  the  control  of  the  court 
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until  the  rights  of  the  parties  concenied  can  be  a^indicaled 
by  a  final  decree.  The  case  before  us,  howoTer,  cutanea  iHtkm 
the.rule  above  stated  and  the  motion  to  dismiss  is  theretoa 
overruled.  We,  howerer,  feel  it  ouv  dnty  to  say,  that  we  can«- 
not  aipprove  of  the  manner  in  which  this  case  has  been  dis- 
posed of  by  the  decree.  In  limiting  die  nffht  of  appeal  to 
fin«l  decrees,  it  was  obviously  the  objtet  of  the  law  to  save 
the  unnecessary  expense  and  delay  of  repeated  appeals  in  the 
same  suit ;  and  to  have  the  whole  case  and  every  matter  in 
controversy  in  it  decided  in  a  siiigle  appeal. 

In  this  respect  the  piactice  of  the. United  States  chancery 
courts  difiers  firom  the  Bnglidh  practice.  For  appeals  to  tlM 
House  of  Iiord9  may  be  taken,  nom  an  interlocutory' lyder  of 
the  chancellor,  which  decides  «  rig^it  of  property  in  dispule ; 
and  therefore  there  is  no  irreparable  injury  to  the  party  by 
otdering  his  deed  io  be  cancelled,  or  the  ^perty  he  holds  to 
be  delivered  up,  because  he  may  immediately  appeal';  and  the 
execution  of  the  order  is  suspended  until  the  decision  of  the 
appellate  court.  But  the  case  is  otherwise  in  the  courts  of 
the  United  States,  where  the  right  to  appeal  is  by  law  liAiited 
te  final  decrees.  And  if,  by  an  interlocutory  order  or  deeref , 
he  is  required  to  deliver  up  property  whidi  he  claims,  or  to 
pfty  uKHiey  which  he  denies  to  be  due,  and  the  order  immedi- 
ately earned  into  execution  by  the  Circuit  Court,  had  ngKt.of 
nppetl  is  of  very  little  value  to  him,  and  he  may  be  miiMirt  W- 
fore  he  is  permitt^  to  avail  himself  of  the  right  It  is  ex- 
ceedingly important,  therefore,  that  the  Circuit  Courte  Jfi  the 
United  States,  in  framing  their  interlocutory  orders,  and  in 
•ourying  them  into  execution,  should  keep  in  view  the  differ 
ettce  between  the  right  of  appeal  as  practised  in  the  English 
<ftancery  jurisdiction  and  as  restricted  by  the  act  of  Congress, 
and  absUun  from  changing  unnecesBarily  the  possession  of 
nroperty,  or  compelling  the  payment  of  money  by  an  inter- 
locutory order. 

Cases,  no  doubt,  sometimes  arise,  where  the  purposes  of  jus- 
tice require  that  the  property  in  controversy  should  be  placed 
in  the  bands  of  a  receiver,  or  a  trustee  be  changed,  or  money 
be  paid  into  court.  But  orders  of  this  description  stanil  upon 
very  difTeiient  principles  from  the  interlocutory  orders  of  which 
we  are  speaking. 

In  the  case  before  us,  for  example,  it  would  certainly  have 
been  proper,  and  entirely  con8iste^t  with  chancery  practice,  for 
the  Circuit  Court  to  have  announced  in  an  interlocutory  order 
or  decree  the  opinion  it  had  formed  as  to  the  rights  >3lf  the 
« parties,  and  the  decree  it  would'  finally  pronounce  -npon  the 
titles  BJod  conveyances  in  contest    But  there  cbuld  be  no  ne- 
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cetnty  for  passing  iminediately  a  final  decree  annulling  the 
conveymces,  and  orderinfg  the  fHove^  to  be  deliTered  to  the 
aarignee  oi  the  bankrupt.  The  aboee  upw  theie  auttera 
might  and  ought  to  have  awaited  themaater^  report;  and 
when  the  aooounta  were  before  the  eoorli  then  erery  inatter  in 
dispute  mjgfat  have  been  a4judicated  in  <me  final  ctecree ;  and 
if  either  party  thoughl  hiinaelf  aggrieved,  the  whole  nuutei 
would  be  brought  here  and  decided  in  one  appeal,  and  the  obp 
ject  and  policy  of  tbe  acts  of  Congress  upon  this  subject  car- 
ried into  effect 

These  remarks  are  not  made  fat  die  purpose  of  censuring 
the  learned  judge  by  whom  this  decree  was  pronounced;,  but 
ux  ofdet  to  call  the  attention  of  the  Circuit  Courts  to  an  ineoa^ 
renient  practice-  into  which  some  of  tbem  haTo  aometimea 
fiadlen,  and  which  ia  regarded  by  this  court  bb  altogether  in- 
consistent with  the  object  and  policy  of  the  acts  of  Ccmgieas 
in  reli^n  to  appeals,  and  at  the  same  time  needlessly  burden- 
some and  expensive  to  the  parties  concemedt  and  cateilatej^ 
by  suecessive  appeals,  to  produce  great  and  unreaaenable  delays 
insilita  Vi  chancery.  F(»r  it  may  well  happen^  that,  when  the 
acoaunts  are  taken  and  reported  by  the  master,  this  case  may 
again  come  here  upon  exceptions  to  his  report,  allowed.or  dis- 
allowed by  the  Circuit  Court,  and  thus-  two  appeals  made  ne- 
cessary, when  the  matters  in  dispute  could  more  conveniently 
and  speedily,  and  with  less  expense,  have  been  decided  in  <Hie. 

Order. 
On  consideration  of  the  motion  filed  by  Mr.  Sergeant^  of 
counsel  for  the  appellee,  to  dismiss  this  appeal,  and  of  the  ar- 
guments of  counsel  thereupon  had,  as  well  against  as  in  sup* 
port  of  the  said  motion,  it  is  now  here  ordered  by  this  court, 
that  the  said  motion  be  and  the  same  is  hereby  overruled. 


Jomi  Pbuirs,  Appbllant,  v.  Edwabd  F.  FomnQiTBT  and  Wm, 
AND  Mabtxn  W.  Ewino  aot)  Wipb. 

"Where  the  Chmiit  Court  decreed  thai  the  complainante  were  entitled  to  two 
•eyenthf  of  certain  property,  and  referred  the  matter  to  a  maiter  in  chancery 
to  take  and  report  an  account  of  it,  and  then  leeerred  all  other  adatten  in  con- 
troreny  between  the  partiea  until  the  conhig  in  of  the  maeler'a  report,  thii  wae 
9ot  ■uoh  a  final  decree  aa  can  be  appealed  from  to  thia  coort. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the,  District  of  Louisiana,  the  circumstances  of  which 
aie  staled  in  the  opinion  of  the  court. 
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Mr.  Hendenm  and  Mr.  Pemdatt  mored  to  dimiss  it,  £91 
vant  of  jurifldicti<m,  beeanae  the  deeiee  <tf  the  Circuit  Oonri 
was  not  a  final  deiciee.  The  motion  was  ojqposed  by  Jifr* 
Mayer  and  Mr.  Com. 

Afr.  Henderson^  in  support  of  the  moiioti. 

The  record  shoXrs  that  the  appeal  taken  in  thiii  taae  is  npm 
an  interlocutory  decree  to  aocount^  and  before  any  account  tidr^ 
en  or  any  final  decree  made. 

The  appellees  move  to  dismiss  the  cassi  for  the  refttotii  ttlit 
in  this  state  of  the  record  this  edUH  has  no  jtMidi^tion.  Ap^ 
peal  only  lies  from  a  <<  final  decree.^    iM  of  lt89|  aec  82 ; 

9  Peters,  1  -  3 ;  %  Ho*WBfd,  64 

It  seems  this  court)  in  the  case  of  MichMd  et  al.  t^.  Gdrodi  4 
Howaidi  634  -  537,  did  entertain  an  appeal  from  an  interlocutory 
decree,  but  the  &ct,  it  is  presumed,  escaped  notice.  The  like 
omission  is  noticed  as  having  occurred  in*  the  case  of  the  Wash^ 
ington  Bridge  Co.  v.  Stewart ;  but  the  court  say,  had  the  de* 
feet  been  noticed  the  appeal  would  have  been  diamissed.  3 
Howard,  424  The  appeal  in*  this  case,  beiiig  no^  diown  to 
be  prematurely  taken,  will  of  course  be  dismiMed. 

Mr.  Mayer  and  Mr.  Chse^  against  the  motioui  referred  to 
and  commented  upon  the  cases  in  4  Howard,  S24 ;  3  fioward| 
404 ;  3  Cranch,  179 ;  4  Cranch,  216 ;  10  Wheat.  SOS,  in  which 
last  the  court  review  the  former  cases. 

Mr.  PendaUj  in  suppcurt  of  the  niotion,  citM  And  remarked 
upon  the  following  authorities :  •^Judiciary  Act,  24  Septeni^ 
b^,  1789,  sec.  22, 1  Statutes  at  Large,  60 ;  Canter  v.  Ameticati 
Insurance  Company,  3  Peters,  318 ;  Rutherfbid  v.  Fisher,  4 
Ball.  22 ;  Young  v.  Ghrundy,  6  CraUch,  ftl ;  Houston  v.  Moore, 
8  Wheat  433 ;  Gibbons  t^.  Ogden,  6  ib.  448 ;  The  Palmyra, 

10  ib.  502 ;  Weston  %.  City  of  Charleston,  2  Peters,  464,  465 ; 
Boyle  V.  Zacharie  and  Turner,  6  ib.  648 ;  Brpwn  0.  Swann,  9 
ib.  1;  Toung  et  al.  v.  Smith,  15  ib.  287;  McCollum  v.  Eager, 
2  Howard,  61 ;  Pepper  et  id.  v.  Dunlap,  5  ib.  51 ;  Mayberry  v. 
Thompson,  5  ib.  126 ;  Clagett  v.  Crawford,  12  Gill  &  Johns. 
S75. 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the  court. 

This,  like  the  case  just  decided,  is  a  motion  to  dismiss  the 
appeal,  u]^n  the  giouQd,  that  the  decree  in  the  Circuit  Court 
was  not  a  final  <me. 

In  the  preceding  case,  we  have  stated  the  construction  iirtuch 
this  court  has  given  to  the  acts  of  1789  and  1803  upon  this 
suliject  I  and  We  haire  stated  it  more  fully  than  the  case  itself 
required^  in  order  that  the  Circuit  Courts  might  distinctly  wih 
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dentand  the  opinion  entertained  ^y  this  court,  and  to  prerent, 
in^futurOy  appeals  from  decrees  aiKL  orders  merely  interlocutory 
in  their  character.  Appeals  from  decrees  of  this  description  ap- 
pear to  be  a  growing  evil,  imposing  at  every  term  useless  labor 
upon  the  court,  and  subjecting  the  parties  to  unnecessary  ex- 
pense and  delay.  For,  having  no  jurisdiction  in  such  cases, 
they  are  not  legally  before  the  court  upon  the  appeal,  and  must 
of  course  be  dismiBsed  without  any  decision  upon  the  matters 
in  dispute. 

The  case  now  before  us  may  be  stated  in  a  few  words.  It 
is  an  appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana ;  and  it  appears  by  the  record  that  Harriet 
J.  Foumiquet  and  Mary  T.  Ewing  are  two  of  seven  heirs  and 
reiaresentatives  of  Mary  Perkins,  who  was  the  wife  of  the  a]^ 
peUant,  and  who  died  about  twenty  years  before  the  filing  of 
this  biU  ;  that  the  appellees  above  named  were  the  children  of 
a  former  marriage,  and  with  their  respective  tmsbands  filed  the 
bill  now  before  us,  against  the  appellant,  charging  that,  during 
the  marriage  of  the  appellant  with  their  mother,  there  existed  a 
community  of  acquests  «nd  gains  in  certain  property,  and  pray- 
ing that  the  appellant  might  be  Compelled  to  account  and  pay 
over  the  amount  due  them  as  heirs  of  their  mother.  The 
appellant  denied,  in  his  answer,  that  any  community  existed, 
and  the  case  was  proceeded  in  to  hearing,  when  the  Circuit 
Court  parsed  a  decree  declaring  that  the  community  did  exist  j 
and  that  the  appellees,  as  heirs  of  their  deceased  mother,  had  a 
right  to  recover  two  sevenths  of  aU  their  mother's  rights  of 
commimity  which  accrued  during  her  marriage  with  the  appel- 
lant ;  and  also  two  thirds  of  one  seventh,  as  re|aresentetives  of 
so  much  of  the  interest  of  a  deceased  brother ;  and  refeired  the 
matter  to  a  master  in  chancery,  to  take  and  report  an  account 
of  the  acquests  and  gains ;  and  prescribing  fully  and  with  prop- 
er precision  the  principles  and  manner  in  which  the  lands  ac^ 
quired  were  to  be  divided  and  the  accounts  taken;  and  the 
decree  concludes  by  reserving  aU  other  matters  in  controversy 
between  the  parties  imtil  the  coming  in  of  the  master's  report 

This  clearly  is  not  a  final  decree  in  any  respect.  It  is  Um 
common  and  ordinary  interlocutory  order  or  decree  passed  by 
courts  of  chancery  in  cases  of  this  kind,  and  is  absolutely  ne- 
cessary to  prepare  the  case  for  a  final  hearing  and  final  decree, 
wherever  the  complainant  is  entitled  to  a  partition  of  property^ 
or  an  accoimt.  For  the  principles  upon  which  an  account  is  to 
be  stated  by  the  master,  or  a  partition  made,  cani^ot  be  pre- 
scribed by  the  court  until  it  first  determines  the  rights  of  the 
parties  by  an  interlocutory  order  or  decree  ;  and  the  case  can- 
not iHTOceed  to  final  hearing  without  it.    And  the  appellant  is 
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not  injured  by  denying  him  an  appeal  in  this  stage  of  the  pro* 
ceedings.  Because  these  interlocutory  orders  and  decrees  remain 
under  the  control  of  the  Circuit  Court,  and  subject  to  their  revis- 
ion, until  the  master's  report  comes  in  and  is  finally  acted  upon 
by  the  court,  and  the  whole  of  the  matters  in  controversy  be- 
tween the  parties  disposed  of  by  a  final  decree.  And  upon  an 
BmeBl  firom  that  decree,  every  matter  in  dispute  will  be  open  to 
the  jMurties  in  this  court,  and  may  all  be  heard  and  decided  at 
the  same  time. 

The  decree  in  the  case  before  us  being  interlocutory  only, 
the  appeal  must  be  dismissed  for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
0fd  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel.  And  it  appearing  to 
the  court  here  that  the  decree  of  the  said  Circuit  Court  is  an 
interlocutory  and  not  a  final  decree,  it  is  therefore  now  here  or^ 
dered  and  decreed  by  this  court,  that  this  appeal  be  and  the 
is  hereby  dismissed  for  the  want  of  jurisdiction. 


dAXVBL  T.  PULUAK  Jkld)    OTHBBS,  ApPBLLAllTSi  V.  £llMimD  CbSIS- 

TiAK,  AssioKxs  m  BAinuixnnrcT  of  Williaic  Allsn. 

A  Uene  of  die  Cifcait  Court,  Mttbg  wMt  a  doed  mado  bj  a  buikiiipC  beftrt  hb 
bankfoplej;  dtroctiiig  the  tiualiaa  under  the  deed  to  deUrer  over  to  the  aaigpee 


in  benkniptcT  all  the  oropertj  lemaining  nndiipoaed  of  in  their  handa,  bat  with- 
oot  decidmg  now  far  ue  tmaleea  might  oe  liable  to  the  aari^nee  fbr  the  pfoceeda 
af  aalea  preyioaal/  made  and  paid  awa^  to  the  oreditora ;  directinf  an  aoooont  to 
be  taken  of  theae  laat-mentiooed  lama  in  order  to  a  final  decree, «-  ia  not  inch  a 
final  decree  ai  can  be  appealed  fi^om  to  thia  cottrt. 

This  was  an  appeal  firom  the  Circuit  Court  of  the  United 
States  for  Eastern  Virginia. 

The  circumstances  of  the  case  are  stated  in  the  opinion  of 
the  court. 

It  was  argued  by  Mr.  LyonSj  for  the  plaintiff  in  error,  and 
Mr.  Brooke  and  Mr.  Myers j  for  the  appellees. 

It  is  not  deemed  necessary  to  insert  the  arguments  of  coun- 
sel upon  the  merita  of  the  case. 

Mr.  Lyons  stated  the  case,  and  argued  the  preliminary  ques- 
tion of  jurisdiction,  as  follows. 

Williaih  Allen,  of  the  city  of  Richmond,  a  merchant-tailor, 
being  very  much  embarrassed  in  his  afOEurs,  though  he  believed 
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himself  Bolvent,  on  the  20th  day  of  January,  1842,  executed  « 
conveyance  to  ihe  plaintiffs,  as  trustee,  by  which  he  conveyed 
his  whole  property  of  every  kind,  for  Uie  purpose  of  saturfyiog 
his  debts.  The  conveyance  provides,  for  all  the  coeditors  of 
Allen  full  satisfaction  of  all  their  debts,  if  the  assets  be  suffi- 
cient, but  divides  them  into  two  classes,  and  the  first  is  to  be 
fully  paid  before  the  second  receives  any  thingt  The  trustees 
took  possession  of  the  trust-subject,  and  proceeded  to  convert  it 
into  money.  On  the  13th  of  August,  1842,  the  said  Allen  filed 
his  petition,  praying  to  be  declared  a  bankrupt.  His  petition  was 
allowed,  and. on  the  7th  of  September,  1842,  he  was  declared 
a  bankrupt,  and  on  the  11th  of  January,  1843,  he  was  duly 
discharged  by  the  decree  of  the  court,  after  due  notice  to  aU 
persons  interested,  to  show:  cause  against  the  discharge. 

On  the  23d  of  August,  1842,  two  of  the  creditors  of  Allen 
notified  the  trustees  that  they. intended  to  impeach  the  deed 
under  the  bankrupt  law,  and  claim  an  equal  distribution  of 
the  funds;  and  on  the  20th  of  September,  1842,  Edmund 
Christian,  the  general  assignee  in  bankruptcy  in  Virginia,  ex- 
hibited his  bill  before  the  Circuit  Court  of  the  United  States, 
for  the  Eastern  District  of  Virginia,  in  which  he  impeached 
the  deed  as  firaudulent  within  the  meaning  of  the  bankrupt 
law,  and  prayed  that  it  might  be  set  aside. 

The  trustees  and  many  of  the  creditors  answered  the  bill, 
denying  that  the  deed  was  made  in  contemplation  of  bankruplir 
cy,  and  denying  that  it  was  embraced  by  the  bankrupt  law, 
or  could  be  reached  by  any  proceeding  under  it,  as  it  was  made- 
before  the  law  went  into  operation,  and  therefore  made  when. 
there  was  no  banlorupt  law.  The  Circuit  Court  held  that  the 
deed  was  fraudulent  within  the  meaning  of  the  bankrupt  law, 
and  decreed  that  it  should  be  set  aside ;  and  that'  the  trustees 
should  surrender  the  entire  trust-subject  in  their  hands  to  the 
plaintiffs,  and  render  an  account  before  a  commissioner  of  the 
courtv  From  this  decree  the  appeal  was  taken,  and  the  qiiea- 
tion  upon  the  merits  is,  whether  the  word  ^'  future,"  in  tha 
second  section  of  the  bankrupt  law,  can  properly  be  construed  to 
embrace  conveyances  which  were  made  before  the  law  went 
into  operation. 

Before  proceeding  to  consider  this  question,  a  word  may  be 
bestowed  upoii  a  preliminary  point,  which  is  alladed  to  by  the 
counsel  for  the  appellee  in  their  note,  but  not  formally  made, 
viz.  whether  the  appeal  in  this  case  was  well  taken,  being,  as 
it  is  said,  from  an  interlocutory  decree.  It  is  submitted,  that, 
on  this  point,  there  can  be  no  difficulty.  The  decree  may  be 
regarded  as  interlocutory  in  one  sense,  that  ib,  as  being  made 
before  the  cause  is  finally  ended  acid  removed  from  the  docket 
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of  the  court ;  but  in  respect  to  its  own  eflfect  and  operation  the 
decree  is  a  &ud  obOi  because  it  adjudges  and  detenninea  the 
rights  of  the  parties  to  the  property  in  controrersy,  and  all  that 
remakis  bow  to  be  done  is  in  execution  of  this  decree.  The. 
finality  of  a  decree  does  not  depend  upon  its  termination  of 
the  whole  oas€,  but  upon  its  eflfect  in  settling  the  principles  of 
the  cause,  and  adjudicating  the  rights  of  the  parties  to  the  sub- 
ject  in  controversy.  The  decree  in  this  cause  performs  all 
these  functions.  It  settles  all  the  principles  of  the  cause.  It 
adjudges  the  rights  of  aU  the  parties,  plaintiffs  and  defendants, 
to  the  subject,  and  it  directs  the  defendants  who  have  the  sub- 
ject to  deliver  it  up  to  the  plaintiffs.  All  that  remains  now  to 
be  done  is  simply  in  execution  of  that  decree.  A  judgment  is 
not  interlocutory  because  executionmust  be  made  of  it.  The 
decree  mSght  have  directed  the  assignee  to  distribute  the  fimd, 
as  soon  as  received  6on^  the  defendants,  among  the  creditors 
of  Allen,  or  the  next  decree  rnajr  do  it,  and  yet  not  end  the 
cause,  and  when  the  fund  is  distributed  an  appeal  may  be 
wholly  unavailing,  because  the  payees  of  the  fund  may  be  in- 
solvent. 

Again.  Why  should  the  parties  be  continued  in  expensive 
litigation  in  the  court  below,  as  the  consequence  of  the  decree 
already  {Mronounced,  if  that  d^ree  be  erroneous,  and  when  no 
such  litigation  and  expense  will  be  incurred  if  that  decree  be 
set  aside  and  a  conrect  decree  pronounced  ? 

The  counsel  for  the  appellees  submitted  the  question  of  ju- 
risdiction to  the  court  without  arguing  that  branch  of  the  case. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  chancery  from  the  Circuit  Court  of  the 
Eastern  District  of  Virginia. 

*  This  case  arises  under  the  bankrupt  law.  William  Allen, 
a  merchant-tailor  in  Richmond,  being  embarrassed,  conveyed 
his  whole  property  to  the  plaintiffs,  as  trustees,  to  pay  his 
debts.  In  the  trust-deed  he  divides  his  creditors  iato  two 
classes,  the  first  of  which  was  to  be  fully,  paid  before  the 
second  received  any  thing.  Shortly  after  this,  he  took  the 
benefit  of  the  bankrupt  law.  The  assignee  in  bankruptcy 
filed  his  biQ  to  impefu^h  the  above  conveyance,  as  fraudident 
under  the  bankrupt  law. 

In  their  decree,  the  .Circuit  Court  ordered  that  the  deed  ex- 
ecuted by  Allen,  as  above  stated,  should  be  set  aside.  And, 
without  deciding  how  tax  the  trustees  may  be  liable  to  the  as- 
signee for  the  sums  received  for  the  proceeds  of  the  property, 
which  may  have  been  paid  over  by  them  to  the  creditors  of 
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AUen  before  they  received  notice,  &;c.,  the  court  ordered  ttid 
decreed  that  the  trustees  should  deliver  over  the  property  con^ 
veyed  to  them  which  had  hot  been  disposed  of,  and  that  they 
render  an  account  to  one  of  the  commissioners  of  the  court  of 
all  the  property  which  came  to  their  hands,  or  either  of  them, 
by  virtue  of  said  deed,  and  of  moneys  paid  to  the  creditors, 
&c. ;  which  account  the  said  commissioner  is  directed  to  «tate 
and  settle,  and  report  the  same  to  the  couct,  with  any  matters 
specially  stated  deemed  pertinent  by  himself,  or  which  may  be 
required  by  the  parties,  in  order  to  a  final  decree. 

This  decree  is  final  only  as  to  the  trust-deed.  All  the  mat* 
ters  arising  under  the  trust  are  referred  to  a  commissioner  for  a 
statement  of  the  account,  to  enable  the  court  to  enter  a  final 
decree.  There  is  no  sale.'  or  change  of  the  property  ordered 
which  can  operate  injuriously  to  the  parties.  Under  such  cir* 
cumstances,  the  decree  not  being  final  as  to  the  whole  matter 
in  controversy,  the  appeal  must  be  dismissed 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec« 
ord  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  6f  Virginia,  and  was  argued  by  counsel.  On  consider- 
ation whereof,  and  it  appearing  to  the  court  here  that  the  de- 
cree  of  the  said  Circuit  Court  in  this  cause  is  an  interlocutory 
and  not  a  final  one,  it  is  thereupon  now  here  ordered,  adjudged, 
and  decreed  by  this  court,  that  this  cause  be  and  the*  same  is 
hereby  dismissed  for  the  want  of  jurisdiction. 


ThS  PkSSIDBNT  Alls  DiBECTOaS  OF  THE  BaNX  OF  TBt  MsTKO^OttS^ 

Plaintiffs  in  bbbob,  v.  Thb  Pbbsidbkt,  Dibbotobs,  ahb  Cokca^ 
vr  OF  THB  Nbw  England  Bank. 

Referring  to  the  caae  of  the  Bank  of  the  Hetropolb  against  the  N«W  Eo^and  Baak^ 
raported  in  1  Howard,  834^  the  following  initractiona  to  the  jnrj  npoa  thn  Meoad 
trial  would  have  carried  out  the  opinion  of  thia  oonrt,  .ra* :  — 

4flt  If.  upon  the  whole  eridence  before  them,  the  jury  ahonld  find  that  the  Bank 
of  the  Metropolis,  at  the  time  of  the  mutual  dealing  between  them^  had  i    '* 
that  the  Gommotawealth  Bank  had  no  interett  in  ue  bills  or  ncftea  in  < — 


and  that  it  transmitted  them  for  collection  merely  as  agent,  then  the  Bank  of  the 
Metropolis  was  not  entitled  to  retain  acainst  tJie  New  Encland  Bank  for  tiM 
general  balance  of  the  account  with  the  Commonwealth  Baak. 
9d.  And  if  the  Bank  of  the  Metropolis  had  not  notice  that  the  Commoiiwealth 
Bank  was  merely  an  agent,  but  renrded  and  treated  it  as  the  owner  of  the  paper 
transmitted,  yet  the  Bank  of  the  Metropolis  is  not  entitled  against  the  real  ow»> 
ers,  unless  credit  was  given  to  the  Commonwealth  Bank,  or  balances  suffisred  to 
remain  in  its  hands,  to  be  met  by  the  negotiable  paper  transmitted,  or  expected  to 
be  transmitted,  in  the  usual  course  of  the  dealings  between  the  two  banks. 
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M.  But  if  tho  im  Iboiid,  tiiot»  in  fho  doolingi  mootioiiod  in  tbo  testimonj,  the 
Bank  of  tho  lfetn>{K>lit  ngardod  and  traatod  the  Commonwoalth  Bank  aa  tho 
owner  of  the  nogotiable  pi^>er  whieh  it  traoamitted  for  eolleetion,  aod  had  no  - 
Botioe  to  theoontraiy,  and,  apoo  the  eredit  of  aneh  remitlaneea,  made  or  antiei- 
pated  in  the  anal  oouie  of  dealing  between  them,  balaneea  were,  fiom  time  to 
tinoi  anlfcred  to  remain  in  the  han3s  of  the  Commonwealth  Bank,  to  be  met  br 
the  pcooeeda  of  anoh  negotiable  paper,  then  the  Bank  of  the  Metropolia  ia  enti- 
tled to  retain  againat  tCe  New  England  Bank  for  the  balanoe  of  aocoont  duo 
from  the  Commonwealth  Bank. 

This  case  was  brought  np  by  writ  of  eiror  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Columbia,  sitting 
for  the  county  of  ISV^ashington. 

It  was  the  same  case  which  was  before  this  court  at  January 
term,  1843,  and  is  reported  in  1  Howard,  234.  It  is  unneces- 
sary, therefore,  to  state  again  the  facts  of  the  case  which  ex* 
isted  prior  to  that  report. 

The  Supreme  Conrt  having  jneversed  the  Judgment  of  the 
Circuit  Court,  and  dkected  it  to  award  a  venire  faci€U  de  novOy 
the  cause  came  up  again  for  trial  in  the  Circuit  Court,  at  March 
term,  1844  The  result  of  the  second  trial  was  a  judgment  in 
jfavor  of  the  New  England  Bank  for  $  4,245.24,  with  interest 
upon  parts  of  this  sum  from  varioui  times. 

The  evidence  offered  on  the  part  of  the  plaintiff,  and  also 
that  on  the  part  of  the  defendant,  are  stated  in  the  biU  of  e^ 
ceptions,  with  a  reference  to  a  great  number  of  letters  and 
accounts.  This  evidence  must  be  inserted  in  substance,  in 
order  to  render  intelligible  the  prayers  to  the  court.  The  first 
prayer  was  made  by  the  defendant,  and  does  not  appear  to 
have  been  excepted  to  by  the  plaintiff,  although  granted  by  the 
court ;  but  the  plaintiff  then  made  a  prayer  for  himself,  which 
waa  also  granted  by  the  court,  and  excepted  to  by  the  defend- 
ant, and  upon  this  exception  the  case  came  up.  But  the  case 
cannot  be  fully  understood  without  spreading  all  this  upon  the 
report  of  it 

Evidence  on  the  part  of  the  plaintiff ^  viz.  the  New  England 

Bank. 

On  the  trial  of  this  cause,  the  plaintiffs,  to  maintain  the  is*, 
sue  on  their  part  joined,  offered  evidence  tending  to  show,  that, 
from  the  year  1834  to  the  year  1838,  there  had  been  extensive 
JDiutual  dealings  between  the  Bank  of  the  Metropolis,  in  the 
city  of  TVushington,  and  die  Commonwealth  Bank,  a  bank  in 
Bopton,  in  the  State  of  Massachusetts,  at  which  place  the  plain- 
tiffs' bank  is  also  situated ;  that  both  of  these  banks  (the  Me- 
tropolis and  the  Commonwealth)  were  selected  by  the  govern- 
ment d  the  United  States  as  deposit  banks,  and  in  consequence 
became  extensively  employed  as  agents  for  ether  banks,  and 
ft»r  individualBi  in  the  transmission  of  negotiable  papepr  few  cd- 
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lection  in  the  manner  usual  among  mich  institutions ;  that  the 
usage  well  known  and  established  universally  in  the  District  of 
Columbia,  and  throughout  this  country,  in  such  cases,  is  for  die 
holder  of  negotiable  paper  to  indorse  and  deliver  it,  without  any 
consideration,  to  a  bank  (or,  if  the  bank  is  the  holder,  to  another 
bank),  to  be  indc^sed  and  delivered  by  such  bank  with  which  it 
has  been  so  deposited  to  another  bank,  and  so  on  to  transmit  it 
from  bank  to  bank  till  it  reaches  its  place  of  destination ;  thai 
when  it  is  paid,  the  proceeds  are  credited  to  the  bank  by  which 
it  was  last  indorsed,  and  by  that  bank  to  its  indofser,  and  so 
on  back  to  the  owner ;  but  it  is  not  usual  for  the  banks  to  re- 
mit the  precise  amount  so  collected  at  the  tkne  of  such  coUeo* 
tions,  but  to  place  the  same  to  the  geneial  credit  of  the  bank 
from  which  it  was  received,  to  be  settled  by  drafts  or  others 
wise,  as  might  be  most  convenient  for  such  banks  respectively ; 
and  in  case  of  non-payment,  the  costs  thereof  and  postage  ate 
diarged  from,  the  one  bank  to  the  other  till  the  own«r  is 
chaj^ed  therewith ;  that  it  is  also  the  usage  and  custom  of  the 
banks  receiving  such  paper  to  treat  it  in  all  respects  as  they  do 
their*  own  paper,  but  it  is  not  usual  for  any  bank  to  pmchase 
negotiable  pctper  from  another  bank.  That  the  said  Bank  of 
the  Metropolis  and  the  said  Commonwealth  Bank  were  extent 
aively  engaged  in  collecting  and  remitting  to  each  othor  for 
collection,  on  account  of  o&er  banks  and  individuals,  negotia* 
ble  paper,  deposited  with  either  for  that  purpose'y  and  in  that 
business  they  conformed  to  the  usage  aforesaid  in  the  mode  of 
transmitting  such  paper  by  indorsement,  and  also  in  the  mode 
of  keeping  their  accounts  of  such  business ;  and  it  was  the 
uniform  practice  of  the  said  Commcmwealth  Bank^  in  transmit* 
taig  such  paper,  to  accompany  the  same  with  a  letter,  advising 
the  Bank  of  the  Metropolis  that  it  was  ''  forwaide!d'  for  coUeo* 
tion  "  (letters  copied  in  pages  22,  &c.) ;  but  in  some  instances 
they  transmitted  negotiable  papiBr  by  letters  in  the  following 
form  (copied  in  pages  25,  Sic.);  that  in  the  course  of  the  said 
dealing  between  the  said  two  banks,  repeated  instances  occurred 
in  which  the  Bank  of  the  Metropolis  directed  the  said  Com* 
monwealth  Bank  to  deliver  to  third  parties  negotiable  paper, 
which  had  been  forwarded  by  the  former  to  &e  latter ;  and 
such  direction  was  cotnplied  with,  and  the  paper  delivered  ac^ 
cording  to  such  order,  without  reference  to  the  slate  of  tha 
accotmts  between  the  said  two  banks;  and  also,  that  eidi^  of 
the  said  two  banks  drew  upon  the  other,  from  time  to  time,  or 
directed  remittances  to  be  made,  without  having  regard  to  the 
negotiable  paper  which  had  been  befo^  then&i  or  was  expected 
to  be  remitted  for  coUection. 
They  ftarther  offered  evidence  tendfhg  to  Onctw^  diati  dming 
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the  tall  of  the  year  1837,  the  pUintiflfs,  bemg  the  holders  of 
certain  negotiable  paper  coming  due  in  the  IHstrict  of  Colum- 
bia, at  various  times  during  the  said  fall  and  winter,  indorsed 
and  delivered  such  paper  to  the  said  Commonwealth  Bank, 
without  consideration,  as  the  agent  of  the  plaintiffs  for  that 
purpose,  and  according  to  the  usage  and  cust(»n  above  stated, 
to  be  transmitted  by  said  Commonwealth  Banl^  to  the  said  Dis- 
trict for  collection ;  and  the  said  Commonwealth  Bank,  from 
time  to  time,  as  it  received  the  said  paper  j&om  the  plaintifiiB, 
indorsed  and  delivered  the  same,  without  consideration,  and  ac^ 
cording  to  the  said  usage  and  custom,  to  the  said  defendants, 
and  in  delivering  them  to  defendants,  they  advised  defendants 
that  such  paper  was  forwarded  for  collection. 

That  on  the  13th  day  of  January,  1838,  there  were  in  the 
hands  of  the  defendants  certain  bills  and  nqtes,  the  property  of 
the  plaintiffs,  and  which  had  been  indorsed  and  delivered  by 
plaintifis  to  the  Commonwealth  Bank,  in  manner  and  according 
to  the  usage  and  custom  above  stated,  for  collection^  without 
consideration,  and  which  had  been  indorsed  by  the  last-men* 
tinned  bank  to  the  Bank  of  the  Metropolis,  and  forwarded  to 
die  said  defendants  in  letters,  advising  them  in  every  instance 
that  the  said  paper  was  forwarded  for  collection ;  that  on  the 
Mid  13th  day  of  January,  1838,  the  said  Commonwealth  Bank 

give  to  the  plaintiffs  an  order  in  writing,  addressed  to  the  de- 
ndants,  as  follows  (  pied  in  pages  27,  &C.);:  that  the  said 
fetter  was  immediately  forwarded  by  due  course  of  mail  to,  and 
received  by,  the  defendants;  that  the  said  negotiable  paper 
amounts  to  the  sum  of  $  4,466.76 ;  that  none  of  the  said  paper 
was  due  or  had  been  po^  to  the  defendants  at  the  time  of  the 
receipt  by  them  of  said  order  of  the  13 A  January,  1838,  except 
the  sum  of  $241.01,  and  that  sum  had  been;  carried  to  the 
eredit  of  the  Conunonwealth  Bank  in  the  general  account  with 
add  bank,  and  that  the  residue  of  the  said  paper  was  afierwardsy 
and  before  the  fariaging  of  this  suit,  paid  to  the  said  deleod* 
ants^  that  the  said  negotiable  fopeut,  in  the  said  order  of  ib» 
13th  January,  1838,  mentioned,  wa»pert  of  the  paper  indmeed 
and  delivered  in  the  fidl  of  1837,  as  above  ataled,  to  the  Com* 
monwealth  Bank  by  the  plaintiffs,  according  to  the  usage  and 
custom  above  stated,  without  consideration,  to  be  collected  for 
the  plaintiffs,  according  to  the  said  usage  and  custom,  and  waa, 
at  the  time  of  such  delivery,  and  ever  after,  the  property  of  the 
pl^intiflfV 

And  the  plaintiflSs  further  offered  in  evidence  the  following 
deposition  of  Charles  Hood,  viz. :  •— 

^^  I,  Chariet  Hood,  now  of  DorohestfrY.  m  iUm  emnty  ^f  Koc* 
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folk,  in  Bfassachuaetts,  formerly  of  the  city  of  Boston,  in  the 
county  of  Suffolk,  on  oath  depose  and  say,  that  I  was  icashier 
of  the  Commonwealth  Bank  from  the  time  of  its  commencing 
to  the  time  of  its  closing  business ;  said  bank  having  been  a 
bank  established  by  law  in  ^e  Conmionwealth  of  Massachu- 
setts, and  having  transacted  business  in  Boston.  I  further 
depose  and  say,  that  the  papers  exhibited  by  me  to  the  magi^ 
trate  taking  my  deposition,  for  the  purpose  of  being  annexed 
thereto,  and  mark^  A,  B,  and  C  (copied  in  pages  33,  ^.), 
are  original  accounts  current  rendered  by  the  Bank  of  the  Me- 
tropolis, in  Washington  city,  to  said  Commonwealth  Bank. 

^^  The  said  papers  are  all  the  accounts  rendered  by  the  said 
Bank  of  the  Metropolis  to  the  said  Commonwealth  Bank,  which 
I  can  now  find ;  said  Bank  of  the  Metropolis  rendered  one  or 
more  accounts  subsequent  to  these,  which  I  cannot  find,  the 
same  having  been  lost  or  mislaid.  I  cannot  find  any  previous 
accoimt  rendered  by  said  Bank  of  the  Metropolis.  The  prin^ 
cipal  part  of  the  items  on  the  credit  side  of  said  account  con- 
sists of  checks  and  drafts  drawn  by  said  Bank  of  the  Metropo- 
lis? on  said  Commonwealth  Bank ;  each  draft  or  check  being 
indicated  in  the  account  by  its  number.  I  further  depose  and 
say,  that  there  was  not,  to  my  knowledge,  at  any  time  any 
agreement  or  understanding  between  said  two  banks,  that  the 
balances  due,  from  time  to  time,  firom  one  bank  to  the  other, 
should  be  suffered  to  remain  in  the  hands  of  either,  to  be  met 
by  the  proceeds  of  negotiable  paper  already  tiansmitted,  or  ex- 
pected to  be  transmitted,  in  the  usual  course  of  business  be- 
tween them.  If  there  had  been  any  such  understanding  or 
agreement  between  said  banks,  I  have  not  the  least  doubt  I 
should  have  known  it.  There  was  no  usage  or  practice  be- 
tween said  banks  to  allow  any  such  balances  due  to  the  Com- 
monwealth Bank  to  remain  undrawn  for,  to  be  met  by  the 
proceeds  of  negotiable  paper  transmitted,  or  expected  to  be 
transmitted,  I  do  not  know  of  any  usage  or  practice  on  the 
part  of  the  Bank  of  the  Metropolis  to  allow  balances  due  to 
said  bank  from  the  Commonwealth  Bank  to  remain  undrawn 
for,  to  be  met  by  proceeds  of  paper  transmitted,  or  to  be  trans- 
mitted, in  the  usual  course  of  business  between  said  banks. 
I  further  depose  and  say,  that,  in  fact,  the  Commonwealth 
Bank  drew  on  the  Bank  of  the  Metr6polis  for  its  balances  as 
often  as  its.  business  or  convenience  required,  without  reference 
to  the  negotiable  paper  held  at  the  time,  or  expected  to  be 
transmitted  in  the  usual  course  of  business,  for  payment  or 
collection,  between  said  banks.  This  practipe  was  unifonn. 
I  further  depose  and  say,  that,  in  pursuance  of  an  understand- 
ing between  said  banks,  each  of  them  occasionally  overdrew 
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upon  the  other,  as  its  conyenience  required.  I  further  depose 
and  say,  the  two  papers  exhibited  by  me  to  tiie  magistrate 
taking  this  deposition,  for  the  purpose  of  being  annexed  there- 
to, marked  D,  E  (copied  in  page  56,  &;c.),  are  true  copies  of 
letters  transmitted  by  said  Commonwealth  Bank  to  said  Bank 
of  the  Metropolis,  at  or  about  the  time  of  their  respective  dates. 
I  further  depose  and  say,  that  the  said  two  banks  were,  among 
othef^,  originally  selected  as  deposit  banks  by  the  govern- 
ment. The  deposit  banks  became  extensively  the  agents  of 
other  banks  and  institutions,  for  th^  purpose  of  making  collec- 
tions in  various  and  distant  parts  of  the  United  States.  It  has 
never  been  the  practice  of  banks,  as  far  as  I  know,  to  purchase 
negotiable  paper  held  by  other  banks,  and  take  the  indorsement 
of  such  other  banks,  or  without  such  indorsement. 

'^  Charles  Hood." 

The  plaintiffs  also  of^red  in  evidence  a  great  number  ot 
letters  and  accounts  which  had  been  transmitted  between  the 
Bank  of  the  Metropolis  dnd  the  Commonwealth  Bank. 

The  evidence  offered  on  the  part'  of  the  Bank  of  the  Me- 
tropolis was  as  follows. 

*  '^  And  the  said  defendants,  in  order  to  maintam  and  prove 
the  issue  on  their  part,  gave  to  the  jury  competent  and  legal 
evidence  tending  to  prove  that  it  i&  and  has  long  been  the 
uniform  practice  and  usage  of  the  banks  in  the  District  of 
Columbia,  when  commercial  paper  is  transmitted  to  it  for 
collection  by  banks  or  individuals,  when  indorsed  by  the  party 
so  remitting  it,  and  in  the  absence  of  information  that  any 
other  person  or  party  has  an  interest  therein,  to  treat  and  deal 
with  the  party  so  making  the  remittance  as  the  owner  of  the 
same,  the  proceeds,  when  received,  are  credited  to  his  account, 
and  he  is  charged  in  said  account  with  all  the  expenses  attend- 
ing the  same,  as  costs,  protests,  postage,  &c.  That  this  usage 
and  practice  uniformly  prevailed  in  the  dealings  between  the 
said  Conunonwealth  Bank  and  the  Bank  of  the  Metropolis ;  that 
they  mutually  trftnsmitted  funds  and  paper  of  different  kinds 
to  each  other,  government  drafts,  certificates  of  deposit,  bills, 
notes,  and  drafts  of  pritttte  individuals ;  that  all^  of  every  de- 
scription, were  carried  into  the  geneiBl^^^Kbe^unts  current  be- 
tween the  two  institutions,  which  are  both  linking  institutions, 
regularly  and  duly  chartered,  and  ^gSlged  exclusively  in  the 
business  of  banking;  that,  in  the  account  current,  eachl>aiik 
was  regularly  credited  by  the  other  with  the  proceeds  of  all 
such  commercial  paper  thus  received  by  it  from  the  other, 
when  collected,  and  charged  with  the  costs  of  collection,  pro- 
tests, and  postage  connected  with  the  same.     That  on  the  13th 
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of  January,  1838,  the  said  Bank  of  the  Metropolis  waa  in  the 
poeseaaion  of  the  bills,  draita,  notes,  &;c.,  being  all  commercial 
and  negotiable  paper,  enumerated  and  mentioned  in  the  aaid 
letter  from  C.  Hood  of  that  date,  the  same  having  been,  from 
time  to  time,  trpnismitted  by  said  Commonwealth  Bank  to  said 
Bank  of  the  Metropolis,  in  the  course  of  their  said  mutual 
dealings  and  business,  in  letters ;  which  letters  from  said  Com- 
monwealth Bank,  so  far  as  they  are  deemed  material,  are  as 
fellows  (copied  in  the  record).  That  each  of  said  drafts, 
bills,  notes,  d&c.,  was  indorsed  by  the  payees  thereof,  le- 
apectively,  to  the  New  England  Bank,  specially  indorsed  by 
the  cashier  of  said  New  England  Bank  to  the  cashier  of  tlM 
Conunonwealth  Bank,  and  by  him  likewise  specially  indorsed 
to  the  cashier  of  the  Bank  of  the  Metropolis ;  that  the  same  had 
all  been  transmitted  within  the  two  or  three  months  preceding 
the  said  13th  of  January ;  that  all  said  piqwr  was  indorsed  and 
transmitted  in  the  same  form  in  which  paper  the  property  of 
the  bank  remitting  the  same  was  indorsed  and  sent.  That  the 
said  Commonwealth  Bank  failed,  and  became  publicly  insol- 
vent, early  in  January,  1838,  before  the  said  letter  of  the  13th 
of  January  was  written ;  that  said  letter  contained  and  gave  the 
first  information,  or  notice,  ever  received  by  the  Bank  of  the 
Metropolis,  that  said  New  England  Bank  was,  or  claimed  to  be, 
the  owner  of  said  paper  so  held  by  the  Bank  of  the  Metropolis. 
That  the  accounts  between  said  parties,  so  kept  as  aforesaid, 
were  regularly  received  by,  and  transmitted  from,  said  banks 
respectively  (the  Commonwealth  and  Metropolis  Banks),  and 
no  objection  was  ever  m^  to  the  -form  or  manner  thereof, 
the  last  of  which  is  dere  inserted  {A,  defendants'  statement, 
c^ed  in  the  record) ;  that  the  balances  were  sometimes  large, 
sometimes  small,  sometimes  in  favor  of  the  one,  sometimes  of 
the  other ;  that  on  the  24th  of  November,  183r,  the  balance 
was  in  favor  of  the  Commonwealth  Bank  to  the  amount  of 
$2,200;  that  at  the  time  the  said  letter  of  13th  of  January, 
1838,  was  written  and  received,  the  balance  due  to  the  Bank  o( 
the  Metropolis  was  $  3,641.171." 

Defendants^  Prayer. 

Whereupon  the  defendants,  by  their  counsel,  prayed  the 
court  to  instruct  the  jury,  — 

That  if,  from  the  evidence  aforesaid,  they  shall  find  that  the 
coiirse  of  dealing  between  the  said  Commonwealth  Bank  and 
the  Bank  of  the  Metropolis,  as  stated  in  said  evidence,  actually 
existed,  and  had  continued  for  several  years  prior  to  January, 
1838 ;  that  their  dealings  had  been  mutual  and  extensive  ;  that 
aoaouats  current  existed  between  them,  in  which  they  were  re- 
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q))9ctiTely  cieditdd  with  the  proceeds  of  all  notes,  bills,  drafts, 
&c.^  transmitted  to  the  other  for  collection  when  the  same  were 
rteeited,  and  charged  with  all  the  expenses  attending  the  same, 
as  postage,  costs  of  protests,  &;c. ;  that  from  time  to  time  such 
accounts  were  regularly  transmitted  from  each  to  the  other, 
which  accounts  were  mutually  acquiesced  in  without  objec^ 
tion ;  that  the  balances  on  the  account  current  fluctuated  from 
time  to  time,  according  to  the  amount  of  money,  bills,  notes, 
&C.J  remitted ;  that  upon  the  credit  of  such  negotiable  paper 
thus  transmitted  or  expected  to  be  sent,  or  upon  the  credit  of 
such  mutual  dealings,  each  party  was  in  the  practice  6f  draw- 
ing and  accepting  drafts  and  orders  on  or  by  the  other';  that 
said  banks  uniformly  received  the  notes,  bills,  drafts,  d&c.,  trans- 
mitted by  the  other  for  collection,  and  always  regarded  and 
treated  them  as  the  property  of  the  other ;  that  the  notes, 
drafts,  and  bills  enumerated  in  the  letter  from  C.  Qood  *to  O. 
Thomas  of  the  13th  of  January,  1838,  were  all  so  received, 
re^Eurded,  and  treated  ,*  that  the  defendants  had  no  notice  or 
knowledge,  until  the  receipt  of  said  letter  of  the  13th  of  Janu- 
ary, 1838,  that  said  Commonwealth  Bank  was  not  tbe.absolute 
and  only  owner  of  the  same,  or  that  plaintiffs  had  any  interest 
in,  or  claim  to,  the  same ;  that  said  Commonwealth  Bank  be- 
came insolvent  some  few  days  prior  to  the  said  13th  of  Janua- 
ry, 1838,  at  which  time  the  Bank  of  the  Metropolis  had  in  its 
possession,  so  held  and  received  in  the  course  of  said  mutual 
business,  the  notes,  bills,  &;c.,  mentioned  in  said  letter  of  13th 
of  January,  1838 ;  that  in  the  course  of  said  mutual  business, 
it  was  the  practice  and  usage  of  each  of  said  banks  (the  Com- 
monwealth and  Metropolis)  to  draw  upon  the  other,  as  its  exi- 
gencies or  conveniences  required,  even  beyond  the  amoimt  of 
the  balances  then  due  to  it  on  general  account,  which  dr^ts  it 
was  also  their  usage  and  practice  to  accept  and  pay  on  the 
credit  6f  anticipated  remittances  of  negotiable  paper  or  funds, 
or  on  the  credit  of  such  mutual  dealings  and  course  of  business ; 
and  it  was  also  the  practice  and  usage  of  both  said  banks  to 
suffer  and  permit  ascertained  balances  to  lie  undraw  f  for  on  the 
same  credits ;  that  at  the  time  the  said  Commonwealth  Bank 
became  insolvent,  and  when  said  letter  of  January  13,  1838, 
was  written  and  received,  there  was  a  balance  of  $  2,900  or 
other  sum  due  on  said  general  accoimt  from  said  Common- 
wealth Bank  to  the  Bank  of  the  Metropolis ;  —  then  the  defend- 
ants were  entitled  to  hold  and  retain  the  said  notes,  drafts,  bills, 
&c,,  so  in  their  possession,  and  the  proceeds  of  the  same,  when 
received,  until  the  tender  or  payment  of  such  balance ;  and  the 
plaintiffs  are  not  entitled  to  recover  in  this  action,  imtil  they 
show,  to  the  satisfaction  of  the  jury,  that  before  action  brought 
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sqch  balance  was  pidd  or  tendered  to  said  defendants.  Which 
was  giren. 

Defendanis^  Bill  of  Exceptions. 

And  thereupon,  and  after  the  court  had  given  the  said  in- 
struction to  the  jury  on  the  prayer  of  said  defendants,  the 
plaintiff  prayed  the  court  to  instruct  the  jury,  that  if,  &om  the 
eiridence  aforesaid,  the  jury  shall  find  that  the  notes  mentioned 
in  the  said  letter,  dated  ihe  13th  day  of  January,  1838,  from 
Charles  Hood,  caishier  of  the  Commonwealth  Bank,  to  George 
Thomas,  cashier  of  the  Bank  of  the  Metropolis,  were  received 
by  the  said  CommonwealthvBank  from  the  said  plaintiffs, 
and  were  at  the  time  of  such  receipt  the  property  of  the 
plaintiffs. 

That  they  were  deposited  by  the  plaintiffs  with  the  said 
Commonwealth  Bank,  to  be  transmitted  by  it  for  collection 
oHly. 

That  the  said  Conunonwealth  Bank  rec  ived  the  said  notes 
•only  as  the  agent  of  the  plaintiffs,  and  without  giving  any  con- 
sideration for  them,  or  receiving  any  cotnpensation  as  such 
agent  to  transmit  them  for  collection^  and  never  had  any  right, 
title,  or  interest  jin.  or.  claim  or  lien  upon,  the  said  notes,  except 
as  agent  a9  ^foresaid 

That  the  said  Commonwealth  Bank,  as  agent  as  aforesaid, 
and  not  otherwise,  did  in  fact  transmit  the  s^iidr  notes  to  said 
defendant /or  collection  o 

That  the  said  notes  were  fndorsed  by  the  cashier  of  thd 
plaintiffs,  as  cashier,,  ud  by  the  cashier  of  the  said  Common- 
wealth Bank,  as  cashier,  in  the  mode  and  form  commonly  used 
by  banks  ia  the  United  States. in  the'transmission  of  negotia- 
ble paper  deposited  with,  and  transmitted  through,  such  banks 
for  collection. 

That  the  usage  to  deposit  in  one  bank  such  paper  so  in- 
dorsed to  be  transmitted,  and  for  such  deposit  bank  to  indorse 
such  paper  in  the  manner  aforesaid,  and  to  transmit  the  same  so 
indorsed  to  another  bank,  is  a  common  usage  throughout  the 
United  States,  and  tha,t  the  custom  so  to  indorse  such  nego- 
tiable paper  is  universal. 

.  That  the  Bank  of  the  Metropolis  and  the  said  Commonwealth 
Bank  were  extensively  engaged  as  the  agents  of  other  banks, 
and  with  each  other,  in  the  transmission  for  collection  and  in  the 
collection  of  negotiable  jpap^r  belonging  to  third  parties,  in  the 
years  1836  and  1837,  in  various  and  distant  parts  of  the  United 
Stated ;  and  that  the  common  form  of  indorsement  used  in  the 
transmission  of  such  negotiable  paper  by  the  said  Common- 
wealth Bank  and  the  Bank  of  the  Metropolis  was  such  as  was 
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used  by  the  said  Commonwealth  Bank  in  the  indonement  aitd 
tnuismission  of  said  notes,  for  the  proceeds  of  which  this  suit 
is  brought ;  and  that  neither  of  the  said  banks,  under  the  said 
usage  and  custom,  held  the  other  liable  upon  such  indorse- 
ment. 

That  the  said  notes  last  mentioned  were  transmitted  to  tiie 
said  Bank  of  the  Metropolis  in  letters,  notifying  the  defendants 
that  they  were  transmitted /w*  eoUecHon  in  the  form  commonly 
used  by  said  banks  in  transmitting  negotiable  paper  for  collec- 
tion, dnd  with  no  other  intention  as  to  who  was  the  real  owner 
of  such  negotiable  paper ;  then  it  is  competent  for  the  jury  to 
infer,  from  the  fiicts  aforesaid,  that  the  defendanta  had  notice 
that  the  said  paper  was  transmitted  by  the  said  Commonwealth 
Bank  as  agent,  and  not  as  the  owner  thereof.  And  if  the  jury 
duill  so  find,  then  the  plaintiff  is  entitled  to  recover,  notwith- 
standing the  jury  shall  find  that  the  said  Commonwealth  Bank 
and  the  Bank  of  the  Metropolis  treated  each  other  as  the  true 
owners  of  the  paper  so  ^remitted ;  and  notwithstanding  they 
shall  further  find  that  balances  were,  from  time  to-time,  suffered 
to  romain  in  the  hands  of  each  other,  to  be  met  by  the  proceeds 
of  negotiable  paper  deposited,  or  expected  to  be  transmitted,  in 
the  usual  course  of  dealing  between  them ;  and  notwithstand- 
ing the  course  of"  dealing  stated  in  the  instruction  heretofon 
given  at  the  instance  of  the  defendants. 

To  the  giving  of  which  instruction,  as  prayed,  the  counsel 
for  the  defendant  objected;  but  the  court  overruled  such  ob- 
jection, and  in9truct^  the  jury  as  requested;  to  which  the 
defendant  by  his  counsel  excepts,  and  prays  the  court  to  seal 
this  bill  of  exceptions,  which  is  accordingly  done,  this  sixth  day 
of  September,  1844. 

W.  Cranch,  [sxai^.] 

James  S.  Morsxll.  [8ieAL.J 

Upon  tihis  exception,  the  cdw  came  up  to  this  court. 

It  was  ai^ed  by  Mr.  CoxBy  for  the  plaintiff  in  error,  and 
Mr.  Bradley  J  for  the  defendant  in  error. 

Mr.  Caxe^  for  the  plaintiff  in  error. 

This  cause  was  before  this  court  in  1843,  and  is  reported  in 
1  Howard,  234. 

The  proceedings  remain  as  they  originally  stood.  The  evi- 
dence on  the  kecond  trial  is  supposed  to  be  substantially  the 
same  as  on  Ae  first. 

On  the  former  argument,  this  court  decided,  that,  wherever 
a  banker  has  advanced  money  to  another,  he  has  a  lien  on  all 
the  paper  securiti^  which  are  m  his  hands  for  the  amomit  of 
19* 
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his  general  balance,  unless  such  securities  were  delivered  to 
him  under  a  particular  agreement.  1  Howard,  239.  That  the 
paper  in  question  was,  however,  the  property  of  the  New  Eng* 
land  Bank,  and  was  indorsed  and  delivered  to  the  Common* 
wealth  Bank  for  collection,  without  consideration,  as  its  agent, 
in  the  ordinary  course  of  business,  it  being  usual,  and  indeed 
necessary,  so  to  indorse  it  in  order  to  enable  the  agent  to  re- 
ceive the  money.  Yet  the  possession  of  the  paper  was  prim& 
fade  evidence  that  it  was  the  property  of  the  last-mentioned 
.bank ;  and,  without  notice  to  the  contrary,  the  plaintiff  in  error 
had  a  right  so  to  treat  it,  and  was  under  no  obligation  to  inquire 
whether  it  wais  held  as  agent  or  owner.     Ibid. 

The  instructions  asked  of  the  court  by  the  parties  respect- 
ively are  found  in  the  present  record,  pp.  31-33.  The  court 
gave  both,  as  asked.  In  the  defends  it's  statement,  the  tacts 
given  in  evidence  are  detailed.  In  the  instruction  given  at 
the  instance  of  plaintiff,  some  portion  of  these  facts  is  stated* 
The  main  difference  between  the  two  seems  to  consist  in  this. 
In  the  defendant's  prayer,  the  supposed  state  of  facts  to  be 
found  by  the  jury  includes  this,  —  ^'  that  the  defendant  had  ne 
notice  or  knowledge,  until  the  receipt  of  said  letter  from  O. 
Hoed  to  O.  Thomas,  of  the  13th  January,  1838,  that  said 
Ckunmonwealth  Bank  was  not  the  absolute  and  only  owner  of 
the  same,  or  that  plaintiff  had  any  interest  in  or  claim  to  the 
same." 

In  the  plaintiff's  prayer,  the  court  is  called  upon  to  instruct 
the  jury,  that  <^  it  is  competent  for  them  to  infer,  from  the  facts 
aforesaid,  that  the  defendant  had  notice  that  the  said  paper  was 
transmitted  by  the  Commonwealth  Bank  as  agent,  and  not  as 
the  owner  "  ;  and  so  findiug,  their  verdict  should  be  fot  plaiDf 
tiff. 

The  main,  if  not  the  entire,  ground  upon  which  the  plaintiff 
below  rested,  to  establish  this  fact  of  notice,  is  the  usage  ta 
deposit  in  one  bank  indorsed  paper  to  be  transmitted  to  a  (fie» 
tant  bank  for  collection,  and  for  the  bank  with  whom  such 
deposit  is  made  to  indorse  and  transmit  the  same,  as  was  donia 
in  this  case. 

The  prayer  to  the  court  below,  offered  on  the  part  of  the 
Bank  of  the  Metropolis,  was  in  nearly  the  words  of  this  court 
in  the  former  case.  (Mr.  Coxe  then  read  and  compared  the 
prayer  with  the  opinion  of  the  court  in  1  Howard,  234) 

Mr.  Bradley^  for  the  defendant  in  error,  laid  down  the  fol- 
lowing iMTopositions :  — 

1st.  There  was  evidence  to  go  to  the  jury  to  sustain  each 
one  of  the  propositions  stated  in  the  prayer  granted  by  the 


JANUAST  TEKM,  184a 


BftBk  of  MtitvApolit  fw  lf«w  EBfUsd  BaBk 

CSicmt  Court,  and  the  granting  of  which  is  alleged  as  e> 
lor.. 

8d.  The  inference  which  ^e  court  instructed,  tlie  jury  it 
was  competent  for  them  to  draw  was  fully  justified  by  those 
propositions.     And, 

3d.  If  that  inference  was  drawn  by  the  jury,  the  instmctioQ 
of  the  court  was  right. 

In  maintaining  these  propositions,  it  is  proposed  to  show,  «— 

1st.  That  the  Commonwealth  Bank  was  the  agent  of  the 
defendant  in  error  for  a  particular  purpose,  in  the  course  of  a 
well-known  and  long^-established  business,  the  usages  of  which 
required  the  em^oymeqt  of  sub-agents,  who  are  responsible 
dirm^tly  to  the  principal,  and  the  plaintiff  in  error  was  sub- 
agent. 

2d.  That  no  agreement  or  understanding  between  the  agents 
could  destroy,  or  in  any  manner  impair,  the  rights  of  the  prin- 
cipal, he  being  known,  and  not  a  party  or  privy  to  such  agree- 
ment 

3d.  That  no  lien  could  have  existed  in  favor  of  the'  plaintifb 
in  error  for  any  balance,  general  or  otherwise,  due  to  them  firom 
their  correspondent,  the  Commonwealth  flbsuik,  which  could 
attach  to  the  negotiable  paper,  or  the  proceeds  thereof,  of  die 
defendants  in  error,  forwarded  to  them  by  that  bank  for  collec- 
tion, in  the  course  of  the  regular  busiucss  of  collecting. 

4tb*  There  is  abundant  evidence  to  show,  that  the  snb« 
agents,  the  plaintiffs  in  error,  laiew,  or  might  and  ought  to  have 
known,  that  they  were  not  the  property  of  the  Commonwealth 
Bank,  but  had  been  forwarded  for  account  of  others.    And 

There  is  no  error  in  the  instruction  given  by  the  Circuit 
Court 

On  the  first  proposition,  Mr.  Bradley  cited  9  East,  12 ;  7 
Bingh.  284 ;  6  Mass.  430 ;  19  Yes.  299 ;  1  Rose,  154,  243, 232  ; 
1  Bos.  &;  Pul.  648,  546. 

The  Commonwealth  Bank  was  an  agent  in  the  course  of  a 
well-understood  and  long-established  business,  the .  course  of 
which  required  the  employinent  of  sub-agents.  Its  whole  au- 
thority was  to  appoint  a  sub-agent.  Triplett  v.  Bank  of  Wash- 
ington, 1  Peters,  28,  30,  36. 

The  known  usages  of  trade  vnd  business  often  become  the 
true  exponents  of  the  nature  and  extent  of  an  implied  authori- 
ty;  for  in  all  such  cases  the  presumption  is,  the  agency  is  to 
bie  exercised  according  to  the  practices  which  are  allowed  and 
justified  by  such  usages,  6oc.  2  Kent's  Comm.  lect.  41,  pp. 
614,  616  (4th  ed.) ;  Wilshire  v.  Sims,  1  Camp.  258 ;  Young  v. 
Cole,  4  Scott,  489. 

A  person  who  employs  a  broker  must  be  supposed  to  give 
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him  authority  to  act  as  other  brokers  in  Uke  cases.     Dalton  v. 
Tatham,  10  Adolph.  &  Ell.  27,  29,  30. 

A  person  who  employs  a  broker  on  the  stock  exchange  im- 
pliedly gives  him  authority  to  act  in  accordance  with  the  rules 
there  established,  though  such  principal  may  be  ignorant  of  the 
rules. 

Every  authority  as  agent  carries  with  it  or  includes  all  the 
powers  which  are  necessary  or  proper  or  usual  as  a  means  to 
effectuate  the  purposes  for  which  it  was  created.  In  every 
case  it  embraces  the  appropriate  means  to  accomplish  the  end. 
Ekins  V.  Macklish,  Ambl.  184, 186 ;  Paley  on  Agency  (Lloyd's), 
198,  note,  290, 291 ;  1  Livermore,  103, 104;  Story  on  Agency, 
<5.^  97,  85. 

And  in  many  cases  the  power  to  delegate  his  authority  is  im- 
plied from  the  ordinary  custom  of  trade,  or  it  is  imderstood  by 
the  parties  to  be  the  mode  in  which  the  particular  business 
would  or  might  be  done.  Story  on  Agency,  ^  14,  cites  Coles  v. 
Trecothick,  9  Ves.  234, 61, 62 ;  1  Bell's  Comm.  387-391 ;  Ship- 
ley V.  Kymer,  1  Maul.  &  Selw.  484;  Cockran  t7.'Irlain,  2  MauaL 
&  Selw.  301, 303,  note ;  Laussatt  v.  Lippincott,  6  Serg.  6o  Rawle, 
386 ;  Johnson  v.  Cunningham,  1  Alab.  N.  S.  249.  And  wher- 
ever any  express  or  implied  authority  to  appoint  a  sub-agent  is 
given  or  allowed  by  the  principal,  a  privity  is  created  between^ 
them.  Livermore,  ch.  2,  ^  4,  pp.  66  -  69  ;  Story,  201 ;  Gos-" 
well  V.  Dimkley,  1  Str.  681 ;  and  see  Brandy  v.  Coswell,  2 
Bos.  &  Pul.  438 ;  Cockran  v.  Lrlam,  2  Maul.  &  Selw.  301,  303, 
note ;  Merrick  v.  Barnard,  1  Wash.  C.  ^'.  R.  479 ;  Foster  v^ 
Preston,  8  Cow.  198. 

Second  point.  That  no  agreement  i/i  understanding  be- 
tween the  agents  could  destroy,  or  in  any  manner  impair,  the 
rights  of  the  principal,  he  being  known  and  not  a  party  or  pri- 
vy to  such  agreement.  10  Adolph.  &  Ell.  27, 29,  30 ;  1  Peters, 
26 ;  16  Wend.  486  ;  22  ib.  216  et  seq. ;  12  Conn.  303. 

3d.  That  no  lien  could  have  existed  in  favor  of  the  plaintiffs 
in  error  for  any  balance,  general  or  otherwise,  due  to  them 
from  their  correspondent,  the  Commonwealth  Bank,  which  could 
attach  to  the  negotiable  paper,  or  the  proceeds  thereof,  of  the 
defendants  in  error,  forwarded  to  them  by  that  bank  for  collec- 
tion, in  the  course  of  the  regular  business  of  collecting.  Story, 
Agency,  ^  360  and  cases  there  cited  ;  ibid.  ^^  362,  379,  381. 

Upon  the  4th  point,  Mr.  Bradley  entered  into  a  minute  ex- 
amination of  the  letters  and  accounts. 

The  grounds  of  the  former  decision  were  two. 

1st.  That  the  Bank  of  the  Metropolis  received  the  paper 
without  any  notice  that  it  was  the  property  of  a  third  person, 
and  treated  it  as  if  the  Commonwealth  Bank  was.tbe  true  own- 
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er,  and  was  therefore  factor,  broker,  or  banker,  of  the  Com- 
monwealth Bonk. 

2d.  That  balanced  were  firom  time  to  timie  suffered  to  remain 
in  the  hands  of  these  banks  respectively,  to  be  met  by  the  pro- 
ceeds of  negotiable  paper  deposited  or  expected  to  be  transmit- 
ted in  the  nsual  course  of  deling  between  them. 

But  there  is  abundant  eridence  in  the  present  record  to 
show,  — 

1st.  Notice. 

2d.  That  they  drew  without  regard  to  the  balances,  and  al- 
so without  regard  to  the  negotiable  paper. 

1.  As  to  evidence  of  notice. 

1st.  The  forms  of  the  indorsements  showed  that  there  was 
a  bank  before  the  Commonwealth  Bank,  and  it  '<  is  not  usual 
for  any  bank  to  purchase  negotiable  paper  from-  another  bank." 

id.  All  this  paper  was  transmitteid  in  letters  notifying  the 
Bank  of  the  Metropolis  that  it  was  "  forwarded  for  collection," 
while  in  regard  to  other  paper  they  adopted  a  different  form. 

3d.  The  usa^. 

4th.  That  the  parties  did  not  hold  each  other  lifidt>le  on  thd 
indorsements. 

6th.  That  they  were  indorsed  and  forwarded  by  the  Com- 
monwealth Bank  to  the  Bank  of  the  Metropolis,  without  con- 
sideration, and  with  notice  that  they  were  far  collection. 

2.  They  drew  without  regard  to  the  bdances,  and  therefore 
advances  were  not  made  on  the  faith  of  the  notes.  This  is 
shown  by  the  accounts  current  between  the  parties^  by  the  cor- 
respondence between  the  cashiers,  and  by  the  deposition  of  Mr. 
Hood,  all  of  which  are  in  the  record. 

Mr.  Coxe,m  reply,  said  that  this  court  had  formerly  decided, 
that  unless  the  Bank  of  the  Metropolis  had  notice  of  the  own- 
ership of  the  bills,  it  had  a  right  to  hold  them  for  its  lien. 
Was  there  such  notice  ?  The  plaintiffs  below  1^  tried  to 
make  it  out,  but  only  made  out  silch  a  usaf  e  as  had  appel^ed 
to  this  court  on  the  former  trial.  All  the  five  points  discussed 
by  the  counsel  on  the  opposite  side  were  before  the  court  in 
the  former  case. 

(Mr.  Coxe  then  made  an  examination  of  them  in  order  to 
show  this.) 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  was  before  the  court  at  January  term,  1843,  and  is 
reported  in  1  Howard,  234.  The  judgment  of  the  Circuit 
Court  was  then  reversed^  and  the  case  remanded,  with  direc- 
tions to  award  a  venire  facias  de  novo. 
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Upon  the  second  trial  some  additional  testimony  appears  to 
have  been  offered,  and  two  instructions  given  by  the  court  to 
the  jury,  one  upon  the  prayer  of  the  defendant,  the  other 
upon  the  prayer  of  the  plaintiff,  to  the  last  of  which  the  de- 
fendant, who  is  now  the  plaintiff  in  error,  excepted ;  and  the 
judgment  of  the  Circuit  Court  being  against  him,  he  has  again 
brought  the  case  here  by  wht  of  error. 

The  opinion  expressed  by  this  court  in  reversing  the  former 
judgment  and  remanding  the  case  is  summed  up  in  the  follow- 
ing paragraph  in  1  Howard,  240. 

''  If,  therefore,"  say  the  court,  ^'the  jtOy  find  that  the  course 
of  dealing  between  the  Commonwe  .1th  Bank  and  the  Blmk  of 
the  Metropolis  was  such  as  is  stated  in  the  testimony ;  that 
they  always  appeared  to  be-  and  treated  each  other  bs  the  true 
owners  of  the  paper  mutually  remitted,  and  had  no  notice  to 
the  contrary ;  and  that  balances  were  from  time  to  time  suffer- 
ed to  remain  in  the  hands  of  each  other,  to  be  met  by  the  pro* 
ceeds  of  negotiable  paper  deposited  or  expected  to  be  transmit- 
ted in  the  usual  course  of  dealing  between  them,  then  the  plain- 
tiff in  error  is  entitled  to  retain  for  the  amount  due  on  the  set- 
tlement of  the  account." 

The  only  question  now  open  upon  this  second  writ  of  error 
is,  whether  the  Circuit  Court,  in  their  instructions  to  the  jury, 
have  conformed  to  this  opinion.  We  have  examined  diem 
with  a  good  deal  of  care,  and  regret  to  find  them  so  coniplieat- 
ed  and  involved,  that  we  have  some  difficulty  in  ascertaining 
the  meaning  of  the  Circuit  Court.  It  would  seem  to  be  almost 
impossible  for  a  jtiry  acting  under  such  instructions  to  compre- 
hend distinctly  the  issues  of  fieu^t  upon  which  they  were  to  find 
their  verdict.  Indeed,  as  we  understand  these  two  instructions, 
the  last  paragraph  in  the  second  seems  to  this  court  to  be  incon- 
sistent with  the  direction  contained  in  the  first.  And  if  the  last 
instruction  stood  by  itself,  without  any  reference  to  the  first,  it 
might  perhaps  be  construed  to  be  substantially  the  same  with 
the  directions  given  by  the  Circuit  Court  at  the  former  trialj 
which  were  reversed  upon  the  former  writ  of  error. 

It  is  not  usual  in  remanding  a  case  to  state  in  the  opinion  of 
this  court  the  particular  manner  in  which  the  instructions  to 
the  jury  should  have  been  framed,  but  to  state  in  the  opinion 
the  principles  of  law  which  govern  the  case  as  it  appears  in 
the  record,  and  leave  4t  to  the  Circuit  Court  to  apply  them  to 
the  case,  as  it  may  appear  in  evidence  upon  the  second  trial,  in 
such  manner  and  form  as  it  may  think  advisable.  From  the 
manner,  however,  in  which  the  directions  of  the  Circuit  Court 
appear  in  the  record  before  us,  upon  the  trial  under  the  man- 
date, we  may  perhaps  prevent  future  difficulty  by  stating  the 
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fbnn  in  which  instructions  to  the  jury  might  hare  been  giren 
80  as  to  carry  into  effect  the  opinion  of  this  court,  and  enable 
the  jury  to  understand  more  clearly  the  points  in  issue  before 
them.  Of  course' we  do  not  mean  to  prescribe  this  form  to 
the  Circuit  Court  when  the  case  again  comes  before  it,  be- 
cause the  testimony  then  offered  may  differ  materially  from 
that  now  contained  in  the  record.  But  if,  instead  of  the  oom« 
plex  instructions  under  which  the  case  was  decided  at  the  last 
trial,  the  following  directions  had  been  given,  it  would  haye 
conformed  to  the  opinion  of  this  cdurt  when  the  case  was  for- 
merly  before  it,  and  at  the  same  time  have  enabled  the  jury  to 
understand  more  distinctly  the  matters  of  fact  in  dispute  be- 
tween the  parties,  and  submitted  to  them  for  decision 

1.  If,  upon  the  whole  evidence  before  them,  the  jury  should 
find  that  the  Bank  of  the  Metropolis,  at  the  time  of  the  mutual 
dealings  between  them,  had  notice  that  the  Commonwealth 
Bank  had  no  interest  in  the  bills  and  notes  in  question,  and 
that  it  transmitted  them  for  collection  merely  as  agent,  then 
the  Bank  of  the  Metropolis  was  not  entitled  to  retain  against 
the  New  England  Buik  for  the  general  balance  of  the  ac- 
count with  the  Commonwealth  Bank. 

2.  And  if  the  Bank  of  the  Metropolis  had  not  notice  that 
the  Commonwealth  Bank  was  merely  an  agent,  but  regarded 
and  treated  it  as  the  owner  of  the  paper  transmitted,  yet  the 
Bank  of  the  Metropolis  is  not  entitled  to  retain  against  the  real 
owners,  unless  credit  was  given  to  the  Commonwealth  Bank, 
or  balances  suffered  to  remain  in  its  hands  to  be  met  by  the 
negotiable  paper  transmitted  or  expected  to  b^  transmitted  in 
the  usual  course  of  the  dealings  between  the  two  banks. 

3.  But  if  the  jury  found  tluit, '  in  the  dealings  mentioned  in 
the  testimony,  the  Bank  of  the  Metropolis  regarded  and  treated 
the  Commonwealth  Bank  as  the  owner  of  the  negotiable  paper 
which  it  transmitted  for  collection,,  and  had  no  notice  to  the 
contrary,  and  upon  the  credit  of  such  remittances  made  or  an- 
ticipate in  the  usual  course  of  dealing  between  them  bal-r 
ances  were  from  time  to  time  suffered  to  remain  in  the  hands  . 
of  the  Commonwealth  Bank,  to  be  met  by  the  proceeds  of  such 
negotiable  paper,  then  the  plaintiff  in  enx>r  is  entitled  to  retain 
against  the  defendant  in  error  for  the  balance  of  account  due 
firom  the  Commonwealth  Bank. 

We  restate  the  former  opinion  of  this  court  in  this  form,  be- 
cause we  presume  it  must  have  b^n  misunderstood  by  the 
Circuit  Court.  And  as  it  was  not  followed  in  the  proceedings 
under  the  mandate,  the  judgment  must  be  reversed,  and  tho 
cause  remanded,  with  directions  to  award  a  venire  facias  de 
novo. 
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Order. 

This  cause  came  on  to  be  heaid  on  the.  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  iStales  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  ai^ed  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court,  that  the  jud^ent 
of  the  said  Circuit  Court  in  this  cause  be  and  the  same  is  here- 
by, reversed,  with  costs,  and  that  this  cause  be  and  the  same  is 
hereby  reinanded  to  the  said  Circuit  Court,  with  directions  to 
award  a  venire  fadas  de  nova. 
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The  CiTil  Code  of  Loaiaana  (artide  9413)  eoacta,  that  **  the  wife,  whether  waptb' 
rated  in  property  by  eontraot  or  bj  jodcmeiit,  or  not  lepanted,  cannot  bind  har- 
aelf  for  her  nuaband,  nor  conjointi/  witii  him,  for  debta  oontiacted  bj  him  before 
or  during  the  marriage." 

Where  a  wifo  mortgaged  her  property  to  raise  moneT,  and  the  qoeatioa  did  not 
tnm  upon  her  doing  eb  as  the  loretT  of  her  hnabano,  it  was  not  neeessaiy  for 
the  lender  to  prore  that  the  proceeds  of  the  loan  inmed  to  her  separate  ose. 

The  ftct  (»f  the  application  of  the  money  may  be  prored  to  show  the  eharacter  of 
*u_ ^^_  __'*L  «  _; «  „^Li.-ui ii„_; ^  flraud. 

neet  examined, 
lief  in  chaneery  apOB 
r  her  disability  to  oob- 
tnot^  and.  it  was  shown  that  the  lender  acted  in  good  ftith ;  proceeded  caatioaslT 
under  legal  advice,  under  assurances  that  the  loan  was  for  the  ezclusi?e  use  or 
the  wifo,  to  whom  the  money  was  actnall]r  paid ;  the  interest  upon  the  loaB  paid 
for  sSTeral  yean ;  the  mortgaged  property  insured  by  her,  and  the  policy  assigned 
to  the  mortgsgee ;— a  bill  to  reUere  her  firom  the  contract  cannot  leoeTte  the 
sanction  of  a  court  of  equity. 
But  it  is  no  objection  to  such  a  bill,  as  a  rule  of  pleading,  that  the  hnsbaiid  is  made 
a  party  to  it  with  the  wifo.    He  acts  only  as  herpradism  trnd. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana^  sitting  as  a  court 
of  chancery. 

The  facts  are  sufficiently  set  forth  in  the  opinion  of  the 
court. 

It  was  argued  by  Mr.  Crittenden  and  Mr.  Joknsany  for  the 
appellants,  and  Mr.  Bradley  and  Mr.  Janes,  for  the  i^pellee. 
There  were  also  printed  briefs  for  the  appellee  filed  by  Mr. 
Eustis  and  by  Messrs:  Elmore  and  King. 

Mr,  Crittenden,  for  the  appellants,  stated  the  substance  of 
the  case  as  follows. 

The  bill  in  this  case  was  filed  by  the  appellants,  Bein  and 
wife,  tQ  enjoin  proceedings  under  a  writ  of  seizure  and  sale 
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taken  out  by  the  appellee,  Mary  Heath,  to  sell  certain  property 
of  the  appellant,  Msury  Bein,  under  a  mortgage  from  the  latter, 
dated  the  8th  May,  1838,  to  secure  two  notes  drawn  by  her  in 
favor  of  her  husband,  and  by  him  indorsed, — the  one  for 
$  10,711.71,  the  other  for  $  636.59. 

The  complainants  allege  that  these  notes  were  given  for  a 
loan  .obtained  by  Richard  Bein,  the  husband,  for  his  own  use, 
and  which  was  so  applied;  and  that  in  such  a  case,  by^the 
laws  of  Louisiana,,  the  mortgage  of  the  wife,  and  her  promise 
to  pay  the  debt,  or  to.  make  her  property  responsible,  is  not 
binding,  but  void. 

The  answer  of  the  appellee  denies  the  averment  of  the  bill 
as  to  the  purpose  of  the  loan,  or  the  use  of  the  money,  and 
evidence  was  taken  on  both  sides. 

And  then  he  contended,  — 

1st.  That  the  loan  was  for  the  exclusive  use  of  the  husband, 
and  that  it  was  so  applied. 

2d.  That  being  for  such  use,  and  so  applied,  the  notes  and 
mortgage  were  void  as  against  the  wife,  and  her  property ;  and 
that,  consequently,  the  injunction  prayed  by  the  bill  should 
have  been  made  perpetual. 

Upon  the  fibrst  point,  Mr.  Crittenden  said,  that  Mrs.  Bein 
was  a  widow  when  she  married  Bein,  that  she  was  worth 
$  85,000  and  free  from  debt.  Her  revenue  was  ample,  as  she 
had  only  two  or  three  children.  Bein  was  a'  merchant  and 
speculator,  in  fact  insolvent  at  the  time  of  the  loan,  although 
apparently  engaged  in  business.  Soon  afterwards  he  became 
openly  an  insolvent,  and  divided  little  amongst  his  creditors. 
In  May,  1838,  when  the  loan  was  made,  the  witnesses  say  he 
could  not  raise  money  upon  his  own  responsibility.  For  whom 
is  it  lijcely,  then,  that  the  loan  was  made.  The  husband  was 
surrounded  with  unpaid  bills  and  pecuniary  embarrassments  of 
every  description.  The  question  is  for  whom  the  money  was 
borrowed,  and  that  is  the  only  question  under  the  Louisiana 
law.  We  do  not  find  in  the  record  that  the  wife  wanted 
money.  On  the  contrary,  the  husband  was  pressing  Heath  for 
the  money.  A  lawyer  was  consulted,  who  said  the  loan  must 
be  made  to  the  wife,  and  an  effort  was  made  to  give  the  affair 
that  semblance.  Hence  the  interlineation  in  the  mortgage. 
Can  these  written  papers  prevent  the  wife  from  showing  the 
truth  of  the  transaction  ?  Bein  paid  to  one  person  $  4,000  in 
that  same  month  of  May,  and  also  paid  other  people.  But  he 
had  no  means  to  pay  them  with  except  this  loan.  He  owed 
Sherman  &  Co.  a  debt,  which  he  paid.  Not  a  dollar  went  to 
the  benefit  of  the  wife.  But  according  to  the  forms  of  the 
transaction,  she  received  the  money.     It  was  paid  by  a  check 
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to  her,  which  was  placed  in  her  own  hands.  Whsft  is  die  law 
of  Louisiana  in  sach  a  case  ?  (Mr.  GriUenden  then  cited  dw 
article  2412  of  the  Civil  Code,  and  all  the  State  anthoritiea  «el 
forth  in  the  opinion  of  the  court,  upon  which  he  commented.) 

Mr.  Bradlepf  for  the  appellee,  made  the  following  points :  — 

1.  The  loan  was  made  to  the  wife. 

2.  She  could  borrow  money  and  mortgage  her  property ;  or, 

3.  If  not  loaned  to  her,  it  was  a  fraud  practised  by  the  oom* 
plainants  on  the  defendant. 

4  In  either  case  she  can  have  no  relief  in  equity,  and  there 
is  no  error  in  the  decree  rendered  by  the  Circuit  Court ;  and, 

6.  This  is  a  bill  by  husband  and  wife,  respecting  her  «gM»- 
rate  property,  in  which  he  is  indirectly  charged  with  seeking 
to  injure  her.  Their  interests  are  adverse.  It  is  his  suit. 
They  are  improperly  joined.  Advantage  of  this  can  be  taken 
at  the  hearing,  and  the  bill  must  be  dismissed. 

The  marriage  contract  shows  that  the  wife  had  power  to 
contract.  Having  this  power,  she  admits  that  she  made  this 
contract  in  the  most  formal  manner  known  to  the  laws,  hold* 
ing  out  the  idea  that  the  loan  was  for  her  benefit.  We  do  not 
say  that  she  can  be  a. surety  for  her  husband.  The  court 
ought  to  protect  her  in  her  rights,  but  there  are  also  other  per- 
sons to  be  protected,  who  were  dealing  fairly  in  the  transac- 
tion. Can  she  now  say,  that  she  led  the  other  party  into  a 
snare,  and  that  this  other  party  must  show  that  the  money  was 
actually  expended  for  her  sole  benefit  ?  The  question  is,  Upon 
whom  is  the  burden  of  proof?  We  say  that  the  complainants 
must  show  that  the  money  did  not,  in  fact,  go  to  her  use.  We 
have  her  declaration  before  the  notary  that  it  was  so.  In  none 
of  the  cases  which  have  been  cited  can  such  a  formal  admis- 
sion be  found.  The  books  and  pa3rments  of  the  husband  can- 
not be  admitted  to  contradict  this  notarial  act  of  the  wife. 
Civil  Code,  art.  2233-2235;  8  Martin,  N.  S.  693,694;  10 
Martin,  439. 

The  letters  of  Heath  show  that  he  thought  he  was  making 
the  loan  to  the  wife.  These  letters  were  ruled  out  below,  but 
exceptions  were  taken.  Starkie,  Ev.  67,  62  -  64 ;  Story, 
Agency,  ^^  131,  135. 

The  declaration  of  the  husband  was  to  the  same  effect,  and 
he  could  act  for  his  wife.  Civil  Code,  art.  2330-2333.  In 
this  case  he  was  her  proper  agent.  Ibid.,  art.  2340,  2362,  2363  ; 
2  Rob.  20  ;  11  La.  Rep.  268  ;  7  Martin,  N.  S.  144 

There  was  collusion  and  fraud  between  the  husband  and  wife 
to  cheat  Heath.  Civil  Code,  art.  1841,  defines  fraud.  1  Sto- 
ry's Eq.  384,  386. 
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IT  the  other  tide  oie  right  in  saying  that  the  lender  must 
look  to  the  nudiner  in  which  the  money  is  spept,  then  all  mar- 
risd  women,  nnder  such  circumstances,  would  be  placed  under 
die  supervision  of  trustees  who  might  be  strangers.  She  was 
not  a  surety  for  her  husband,  because  he  owed  us  nothing.  Af- 
ter borrowing  the  money,  if  she  chose  to  lend  it  to  him,  she 
brought  herself  within  the  prorision  of  the  civil  law.  Ulpian, 
book  16,  tit  L 

Bein  was  iosolTent  in  1840,  two  years  after  the  loan  was 
made..  But  the  interest  was  paid  for  four  yesrs  afterwsrds. 

In  the  admission  of  ftctp  upon  die  record  is  this :  — 

<(  It  is  also  admitted  that  the  first  four  years'  interest  on  the 
loan  was  regularly  paid,  and  that  for  that  time  the  policy  of  in- 
suraqoe  on  the  hquee  mortgaged  to  secure  the  loan  was  regu- 
larly assigned,  in  conformity  with  the  contract  of  loan. 
(Signed,)  R.  Hsath, 

R.  HuMT,  Con^ie$  9oL 
(Signed,)  Elmdeb  4&  Eiae, 

Who  paid  the  interest  all  this  time  ?  The  policy,  too,  was 
made  out  in  the  name  of  the  wife,  and  indorsed  by  her.  She 
was  ijetumed,  also,  as  a  creditor  in  her  husband's  schedule. 
She  must,  therefore,  hare  been  acquainted  ijrith  the  whole 
affair. 

But  it  has  been  sel* '^  that  the  decisions  in  Louisiana  require 
that  we  should  hare  seen  that  the  money  was  expended  for  the 
wife's  sepiamte  use.  {Mr.  Bradley  here  critically  examined 
these  authorities^ 

In  point  of  fSeu^t,  although  we  are  not  bound  to  show  it,  the 
records  does  prove  that  the  money  was  actually  used  for  her 
benefit.  On  the  29th  of  May,  seventeen  days  after  the  money 
was  borrowed,  Bein  paid  .$  5,500  on  account  of  an  elder  mort- 
gage, which  secured  a  debt  of  $  15,000  due  to  the  wife. 

On  the  5th  point  of  the  brief,  the  misjoinder  of  parties,  Mr. 
Bradley  cited  1  Sim.  &  St«i.  186 ;  2  ib.  464 ;  2  Keen,  69,  70 
-  72 ;  6  Simons,  651  -  663. 

Meure.  'Bbnore  if  King  filed  the  following  analysis  of  the 
Louisiana  authorities. 

Damford  v.  Orbs  and  Wife.  7  Martin,  489.  —  Decided  under 
•  the  law  of  i  Tore. 

Lombard  «>Ouillett  taoA  Wife,  11  Martin,  463.  — In  this  case, 
diere  was  no  proof  that  the  husband  authorized  the  wife  to 
sign  the  note  withliihi,  nor  did  she  sign  the  act  of  mortgage, 
aldiough  it,  was  given  by  the  husband,  upon  her  property. 
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Banks  v.  Trudean,  2  New  Series,  39.  —  In  this  case,  the 
wife  was  admitted  and  proved  to  be  surety  for  her  husband. 
The  case  was  decided  upon  the  law  of  Torp.  (Wife  might 
bind  herself  with  the  husband,  provided  she  renounced  the  law 
of  Toro.) 

Perry  v.  Oetbeau  and  Wife,  6  New  Series,  19.  —  In  Uus  case, 
the  wife  was  surety. 

Sprigg  V.  Bossier,  6  New  Series,  54.  —  The  not6  sued  on  was 
given  for  property  purchased  by  the  husband,  and  she  was 
surety  merely. 

McMickem  v.  Smith  and  Wife,  5  New  Series,  431.-^  The 
note  sued  on  was  given  in  part  for  negroes  sold  to  the  husband, 
and  in  part  for  a  balance  then  due  by  him  on  another  obliga- 
tion to  plaintiff. 

Hughes  V.  Harrison,  7.  New  Series,  251.  —  The  note  sued  on 
was  given  ''  for  their  and  plantation  use."  The  wife  was  sure- 
ty merely  for  her  husband,  for  part  of  the  debt.  The  case  was 
remanded,  to  enable  the  plaintiff  to  prove  how  much  was  for 
the  wife's  use  and  benefit. 

Brandegee  v.  Ken  and  Wife,  t  New  Series,  64.  —  This  ac- 
tion, although  deeided  in  the  year  1828,  was  brought  on  a  note 
for  $  1,800,  dated  August  31st,  1821,  and  due  three  years  after 
date.  This  I  know,  from  having  examined  the  record  in  the 
Supreme  Court.  The  case  was  consequently  decided  under 
the  law  of  Toro,  which  had  not  been  repealed  before  the  exe- 
cution of  the  note.  The  court  say  the  husband  and  wife  were 
bound  jointly  and  severalty.  This  made  the  case  fall'  com- 
pletely within  the  law  of  Toro.  There  was  no  evidence  that 
the  note  was  given  for  the  wife's  benefit.  Upon  this  the  court 
lays  great  emphasis,  and  upon  it,  in  fact,  decides  the  case. 

The  court  decided,  that  the  circumstance  that  she  received 
the  money  was  not  suflSicient  evidence  that  it  was  for  her  sep- 
arate use  and  benefit.  As  the  law  then  stood,  the  wife  was  not 
bound  at  all  on  the  contract  or  note ;  it  was  a  nullity  on  the 
&ce  of  it.  She  was  only  bound  for  what  was  used  for  her 
separate  benefit,  upon  a  quantum  meruit  Her  receiving  the 
money  did  not  at  all  prove  that  the  note  was  made  for  her  sep- 
arate use,  or  that  the  money  was  applied  to  her  separate  use. 

By  our  law,  as  it  now  stands  since  the  repeal  of  the  law  of 
Toro,  there  is  no  impropriety  in  a  wife  binding  herself  conjoint- 
ly with  her  husband,  provided  it  be  not  for  a  debt  contracted 
by  him.  A  husband  may  be  surety  for  the  wife  for  debts  con- 
tracted for  her  separate  benefit,  and  he  may  be  bound  jointly 
with  h^r  for  such  a  debt.  The  prohibition  of  article  2412  does 
not  extend,  as  it  did  under  the  law  of  Toro,  to  the  form  of  the 
instrument,  but  only  to  a  joint  contract  for  the  husband's  debt. 
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To  detemune,  then,  whether  a  contract  falls  wi^in  the  pro- 
hibition of  that  article  2412,  two  things  haye  first  to  be  ascer- 
tained. 

First.  Whether  the  wife  has  bound  herself  for  her  husband, 
or  as  his  surety ;  and, 

Second.  Whether  the  debt  was  contracted  by  him  before  or 
during  the  marriage.  Both  of  these  ccmditions  are  absolutely 
necessary,  to  bring  any  case  within  the  prohibition  of  that  ar^ 
ticle. 

It  will  be  seen  from  the  above,  that  the  law  under  which  the 
case  of  Brandegee  v.  Kerr  and  Wife  was  decided  was  very  dif- 
ferent firom  the  law  as  it  now  stands.  The  facts  differed  still 
more  widely  from  the  case  before  the  court.  In  the  case  of 
Brandegee  v.  Eerr  and  Wife,  there  was  no  evidence  that  the 
contract  was  the  wife's ;  there  was  no  notarial  act  showing 
this.  As  the  law  then  stood,  the  check  being  given  to  her  was 
not  sufficient  evidence  of  this.  In  our  case,  the  evidence  is 
conclusive  that  the  original  contract  was  made  by  the  wife. 
The  note  and  mortgage  were  not  given  for  a  debt  of  the  hus- 
band, but  of  the  wjfe. 

Pilie  V.  Patin  et  al.,  8  New  Series,  693.  — In  this  caae,  the 
wife  was.  clearly  shown  to  have  been  surety  merely  for  her 
husband,  for  a  jveexisting  debt  due  to  the  jdaintiff,  and  at  his 
solicitation  gave  a  mortgage,  in  which  the  &cts  were  purposely 
misrepresented  to  evade  the  law.     This  was  clearly  proved. 

The  plaintiff  was  a  party  to  the  whole  transaction.  In  the 
case  before  the  court,  Sherman  Heath  believed  the  loan  was 
really  raAde  for  the  benefit  of  Mrs.  Bein,  and  that  the  represen- 
tations enumerated  in  the  act  were  true. 

Guasquet  v.  Dimitry,  9  Louisiana,  685.  —  This  case  waa 
widely  different,  in  all  its  features,  from  the^case  before  the 
court.  The  court  decided  that  a.  renunciation  made  by  the 
wife  was  done  for  the  benefit  of  the  husband,  and  that  the  act 
was  prohibited  by  art.  2412,  Civil  Code ;  that  the  wife  was,  in 
fitct,  surety  for  her  husband. 

Davidson  v.  S^tuart  et  al.,  10  Louisiana,  146.  —  In  this  case, 
the  court  decided,  that,  although  the  land  for  which  the  note 
was  given  was  purchased  in  the  name  of  the  wife,  yet  still  it 
was  community  property. 

Being  community  property,  the  husband  had  as  much  right 
to  sell  or  othcfrwise  dispose  of  it  as  if  it  were  in  his  own  name ; 
consequently,  the  price  due  for  it  was  a  debt  of  the  husband's. 

Firemen's  Insurance  Company. r.  Cross  and  Wife,  4  Robin- 
son, 609. — In  this  case,  the  court  say  that  the  money  was  bor- 
rowed for  the  husband's  benefit,  that  the  wife  never  rieceived  a 
doUar  of  it,  and  that  the  plaintiffs  were  aware  of  these  facts. 
20* 
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It  will  at  once  be  perceired  that  the  caae  diffeied  widely  fiom 
oar  case,  where  there  is  .not  a  perticl^of  evidence  diowing  that 
Sherman  Heath  knew  this  money  was  bonowed  for**  Bein'a 
benefit.  On  the  contrary,  the  evidence  ahowa  that  he  bebved 
it  was  for  Mrs.  Bein's  benefit. 

Ibddox  V.  Maddox,  Ex.,  12  Louisiana,  14 ;  Martin  «.  Esther 
Drake,  1  Robinson,  219 ;  Petit  Peun  v.  Therese  P^mer,  1  Rob- 
inson, 220. — In  these  cases  no  principle  was  decided  different 
fix>m  that  decided  in  the  others  above  cited ;  and  they  are  re* 
lied  on  by  the  defendant  to  show  that  it  must  be  proved  by  the 
evidence  whether  the  loan  was  made  to  the  husband  or  the  wife. 

It  is  proper  to  give  the  views  of  Mr.  Eustigy  also,  upon  this 
subject,  who  filed  a  printed  brief^  as  has  been  already  stated. 
The  following  is  an  extract  from  that  brief. 

Some  confusion  exists  in  the  decisions  of  the  Supreme  CkHirt 
of  Louisiana  which  have  been  made  under  the  dominion  of 
the  Spanish  laws.  These  laws  have  since  been  abrog^ited. 
They,  however,  require  some  explanation,  so  far  as  this  subject 
isconcemedl  - 

The  61st  law  of  Toro  inrovided : -^ '^  From  henceforth  it 
shall  not  be  lawful  for  the  wife  to  bin&  herself  as  security  fw 
her  husband,  although  it  be  alleged  that  the  debt  was  convwt- 
ed  ta  her  benefit*;  aflnl  w^do  also  order^  that  when  the  husbieaid 
and  wife  shall  obligate  themselves  jointly  in  one  contract,  or 
severally,  the  wife  shall  not  be  bound  in  any  thing,  unless  it 
shall  be  proved  that  the  debt  was  converted  to  her  benefit, 
snd  then  she  shall  be  bound  in  proportion  to  what  shall  have 
been  so  applied."  7  Martin,  489;  Movissima  Recopilacion, 
10,  11,  3. 

By  the  laws  of  Spain,  the  wife  could  bind  herself  jointly  and 
severally  with  her  husband,  .provided  she  renounced  this  law, 
in  which  case  (of  renunciation),  to  render  her  liable,  it  was  not 
necessary  to  prove  that  the  debt  inured  to  her  benefit.  Banks 
V.  Trudeau,  2  Martin,  N.  S.  40. 

Wives  were  not  bound  by  agreements  entered  into  jointly, 
or  jointly  and  severally,  with  their  Jiusbands,  unless  it  be  shown 
that  they  have  renounced  those  laws  made  for  their  protection, 
or  that  the  contract  hais  been  profitable  to  them.  Pmy  v.  Or^ 
beau  et  ux.,  6  Martin,  N.  S.  19. 

In  the  case  of  Darnford  v,  Gros  and  Wife,  cited  7  Martin, 
489,  the  court  held  that  this  law  of  Toro  was  not  repealed  by 
the  Civil  Code  of  1809,  which  odntained  no  repealing  clause, 
and  no  provision  incompatible  with  this  law. 

But  the  Civil  Code  of  1826,  which  is  now  in  force,  contained 
a  general  repealing  clause  (art.  8521),  wi&ich  abrogated  the 
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Spanish  laws,  and  among  the  rest  this  law  of  Toro.  A  subse- 
quent statute  destroyed  every  vestige  of  the  Spanish  laws,  that 
is,  the  laws  as  contradistinguished  from  the  jurisprudence, 
llie  Civil  Code,  which  repecded  this  provision  of  the  law  of 
Toro,  reenacted  it,  but  without  the  etception  concerning  the 
burden  of  proof ;  thus,  in  article  2412,  it  is  provided,  that  the 
wife,  whether  separated  in  property  from  her  husband  or  not, 
cannot  bind  herself  for  her  husband,  nor  conjointly  with  him, 
for  debts  contracted  by  him  before  or  during  the  marriage. 
That  is,  in  other  words,  the  wife  cannot  be  the  surety  of  the 
husband. 

The  effect  of  the  repeal  of  the  law  of  Toro  would  undoubt- 
edly leave  the  wife  entirely  at  liberty  to  chaj^e  her  separate 
estate,  except  as  prohibited  in  the  article  2412,  and  in  all  cases 
the  proof  would  rest  upon  the  general  principles  of  the  law  of 
evidence. 

The  Supreme  Court  of  Louisiana  have  never  considered  oi 
adjudicated  on  this  subject  of  the  repeal 4>f  the  law  of  Toro; 
it  was  never  presented  by  coimsel  in  the  different  cases  cited 
by  the  defendant's  counsel. 

The  cases  antecedent  to  and  including  that  of  Brandegee  v. 
Kerr  and  Wife  (7  Martin,  N.  S.  64)  were  all  decided  under  the 
law  of  Toro.  This  case,  though  decided  in  1828,  was  on  a 
note  dated  the  31st  of  August,  1821,  and  cojdsequently  regu- 
lated as  to  its  obligations  by  the  law  under  which  it  was 
made. 

If  we  look  back  to  the  reason  and  origin  of  these  laws 
which  prohibit  women  from  contracting,  it  will  be  found  that 
they  were  made  for  the  purpose  of  preventing  the  weakness 
and  good  faith  of  women  from  being  surprised,  but  were  never 
held  to  reach  a  case  where  any  indirection  or  equivocation  of 
conduct  should  be  apparent ;  still  less,  one  in  which  the  exemp- 
tion of  the  woman  from  responsibility  would  produce  the  gross- 
est injustice.  Such  was  the  sense  of  the  Roman  laws  on  this 
subject,  and  such  has  been  their  interpretation,  in  modem 
times,  in  thos^  countries  in  which  the  Roman  jurispn^deoce 
is  adopted. 

Merlin  says  expressly,  that  if  the  wife  make  use  of  any  de- 
ceit or  fraud,  the  privilege  of  the  senatus  velleianum  is  denied 
to  her,  which  is  intended  to  protect  good  faith,  and  can  never 
be  made  to  c6ver  any  obliquity  of  conduct.  Merlin,  Rep.  de 
Jurisprudence,  vol.  30,  p.  349 ;  verbo,  senatus  consuliufj^  Vel- 
lein. 

The  decisions  relied  upon  by  the  complainants  are  believed 
to  turn  upon  the  question  of  fact,  whether  the  debt  was  or  not 
that  of  the  husband.    If  it  was  the  husband's  debt,  the  wife 
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could  not  bind  herself  to  pay  it..  The  article  of  the  Code  is 
positiye.  But  if  the  debt  was  heirs,  there  is  a  valid  obligation 
on  her  part  to  pay  it  out  of  her  separate  estate. 

In  Louisiana,  the  law  considers  marriage,  so  £Bur  as  relates  to 
property,  as  a  civil  contract  only.    Civil  Code,  tit.  4,  art.  87. 

P^urties  may  regulate  their  rights  as  to  property,  during  mar> 
riage,  as  they  please,  provided  certain  rules  of  public  policy  are 
hot  violated  thereby.    Civil  Code,  art.  2305.' 

The  wife  is  under  no  disability  of  contracting  VitlLthe  con- 
sent of  her  husband.    Civil  Code,  art.  124. 

The  matrimonial  conventions  of  the  parties  must  be  made 
before  marriage ;  but  the  husband,  toring  marriage,  may  con- 
vey to  the  wife  property  to  reidace  that  which  may  have  been 
alienated  by  him,  as  was  done  in  this  case.    Record,  pp.  43, 44 

By  the  Roman  law,  no  effect  was  produced  by  marriage  on 
the  property  of  the  parties  which  they  possessed  at  the  time 
of  marriage,  unless  the  contrary  was  provided  by  an'' express 
stipidation.  Institutes  of  the  Roman  Law,  by  Mackeldey, 
^  616. 

There  was  no  fictitious  confusion  of  persons  produced  by 
marriage ;  it  was  an  institution  which  raised  the  wife  to  the 
rank  of  the  husband,  and  rendered  her  children  legitimate. 
Ibid.  516. 

The  dotal  property  was  transferred  to  the  husband,  but  that 
which  was  not  so  transferred  remained  under  her  absolute  and 
unlimited  control.    Ibid.  517,  629. 

Here,  then,  we  have  a  party,  laboring  under  no  disability 
whatever,  who .  has  made  a  contract.  Is  this  contract  within 
the  prohibition  of  article  2412  ?  Did  she  bind  herself  for  her 
husband's  debt,  or  for  her  own  ?  Like  every  other  questicm 
of  fact,  this  must  be  solved  by  the  evidence.  So  far  as  the 
comjdainant  is  concerned,  it  is  obvious  that  she  and  her  agent 
loaned  the  money,  in  good  faith,  to  Mrs.  Bein,  and  not  to  her 
husband.  Her  husband  was  insolvent  at  the  time ;  who,  itmr^ 
fore,  would  lend  him  money  ?  We  find  part  of  the  money 
loan^  applied  to  the  extinguishment  of  an  encumbrance  of  an 
estate,  which,  for  all  the  purposes  of  this  inquiry,  must  be  con- 
sidered as  hers. 

On  the  12th  of  Jime,  1838,  in  the  act  of  transfer  of  the 
Nayades  Street  property  firom  her  husband,  the  Hobson  mort- 
gage for  $  15,000  is  mentioned  as  existing  on  the  property, 
which  the  husband  binds  himself  to  have  released.  The  qh 
plication  of  part  of  the  money  borrowed  firom  the  complainant 
to  the  extinguishment  of  this  mortgage  is  proved  by  the  con- 
current testimony  of  several  witnesses.  Sewell.  and  Wife  v. 
Cox,  MS.  case. 
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In  the  embairassed  and  complicated  state  of  the  afiain  of  the 
husband,  it  is  in  the  power  of  no  one  but  himself  to  trace  with 
certainty  the  result  of  any  single  payment,  so  as  to  ascertain 
wbo  was,  or  who  was  not,  ultimately  benefited  by  it.  But 
that  ibis  was  the  debt  of  his  wife,  and  not  his,  and  that  by  no 
use  of  the  money  on  his  part  did  either  the  complainant  or 
his  wife  become  his  creditor,  we  haye  his  solemn  oath,  made 
u^er  the  penalties  of  the  bankrupt  act. 

We  have  the  declarations  and  the  acts  of  the  parties  them- 
selyes,  coincident  with  their  respective  4>bligations,  which,  in  a 
matter  of  equity,  is  surely  condusive  in  a  case  where  no  du- 
ress or  deception  is  even  alleged. 

Mr,  Johnson^  for  the  appeUants,  in  reply  and  conclusion. 

The  case  divides  itself  into  the  following  points :  — 

1st.  For  wh(mi  was  the  loan  made,  aiid  to  whose  benefit  did 
it  inure  ?  Not  to  whom  it  was  made,  but  for  whom.  This  is 
a  question  of  fact. 

2d.  Whether,  if  made  for  the  husband,  and  inuring  to  his 
benefit,  the  contract  is  void.     This  is  a  question  of  law. 

This  latter  point  gives  rise  to  the  two  following  subdi- 
visions :  — 

L  .On  which  party  the  cnus  probandi  rests  to  show  the  nar 
ture  of  the  loan.    And, 

2.  If  that  anus  is  on  the  wife,  whether  she  has  hot  suf- 
ficiently shown  ihaX  it  did  not  inure  to  her  benefit. 

1st.  For  whom  was  the  loan  made  ?  Many  facts  in  the  case 
are  not  disputed.  One  of  them  is,  that  firom  the  middle  of 
1837,  to  May,  1838,  the  husband  was  insolvent  and  unable  to 
borrow.  The  answer  says  that  Heath  would  not  have  loaned 
the  money  to  him.  When  Bein  became  openly  insolvent,  he 
had  no  assets.  It  is  a  fact,  also,  which  cannot  be  disputed,  that 
the  record  does  not  show  a  single  word  to  have  passed  between 
the  wife  and  the  lender,  or  between  the  wife  and  Smith  the 
attorney.  She  never  spoke  at  all  except  through  the  mort- 
gage. Smith  says  he  warned  Heath,  but  it  does  not  appear 
that  he  cautioned  Mrs.  Bein,  or  informed  her  of  her  rights. 
Mr.  Bein  was  brought  to  the  office,  and  he  said  every  thing 
that  was  said.  What  became  of  the  money  7  If  it  is  foimd 
in'  the  hands  of  the  husband,  it  is  a  proof  that  it  was  obtained 
for  his  benefit.  It  is  surprising  that  the  opposite  coimsel  have 
referred  to  Bein's  schedule  when  he  became  insolvent,  because 
it  shows  that  he  received  every  cent  of  the  money.  The 
amount  of  the  loan  was  $  10,711.71.  In  the  schedule  is  the 
following :  — 
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NamM  of  crediton. 


Mn.  Marj  Bein 


Cr. 


Refidence.  —  Nature  of  debt 


New    Orleana,  —  for    amo*! 

rec'd  from  nle  of  house, 

Canal  Street. 
Am't  reo'd    from   nle   lot, 

Union  Street 
Amo't  of  money  rec'd 

By  amoont  refimded  by  sale 
of  house  on  Nayadee  Street 

hem  her  aMumpbon  of  bond 
to  Bank  of  Louisiana 


Am't  of  R.  A.  Martin's  draft 
*«     of  O.  Osborne's  note 
**     M.  Connoher's  account 
**    James  Yarin's     do. 

Balance  doe  Mrs.  Bein 


Amounts. 


,7l6.( 


18,786.00 

6^.00 
10,711.71 


26,000.00 
10,000.00 


16,000.00 

654.13 

23332 

118.00 

35.00 


19y406.36 


36^.71 


17,040.35 


Remarks. 


The  amount  of  money  receiyed  by  him  firom  Mrs.  Bein,  being 
exactly  that  of  the  loan,  shows  that  it  was  the  same  money. 
Moreorer,  the  counsel  upon  the  opposite  side  put  the  following 
cross-interrogatory  to  the  brother  of  Mr.  Bein. 

"  Cross-interrogatory  8th.  Have  you  never  known  Richard 
Bein  to  represent  that  this  money  was  borrowed  from  some  one 
else  than  die  person  you  have  named  7  If  yea,  from  whom 
did  he  represent  that  it  was  borrowed  ?  " 

To  which  the  witness  answered :  — 

"  8th.  To  the  eighth  he  answers,  that  he  never  knew  said 
Richard  to  represent  said  money,  or  any  money,  as  borrowed  at 
that  time,  May,  1838,  from  any  one  else  than  from  Sherman 
Heath." 

The  counsel  on  the  other  side  have  made  this  answer  evi- 
dence. 

(Mr.  Johfuon  then  entered,  into  arithmetical  calculati<Hi8, 
from  parts  of  the  record,  to  show  that  this  money  was  totally 
lost  to  Mrs.  Bein.) 

2d.  Is  not  such  a  contract  void  by  the  laws  of  Louisiana  in 
force  after  the  repeal  of  the  law  of  Toro  ?  The  policy  of  these 
laws  is  evident.  They  are  not  to  protect  the  wife  against 
strangers,  with  whom  she  might  contract,  but  against  the  arts 
of  the  husband,  against  his  fraud  or  force.  He  might  induce 
her  to  contract  in  her  own  name,  and  this  is  what  the  law  in- 
tended to  prevent. .  A  similar  principle  prevails  in  other  States, 
where  a  private  examination  of  the  wife  is  required.  But  the 
laws  of  Louisiana  intended  to  strike  deeper  and  to  prevent  the 
evil  by  avoiding  the  contract  altogether.  The  substance  of 
the  law  of  Toro  is  preserved.  It  is  made  the  duty  of  the 
lender  to  see  where  the  money  goes.     7  Martin,  489.     Both 
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kwB  make  the  illegality  of  the  contiact  depend  upon  the  ^ypU- 
cation  of  the  money.  If  this  cooatmction  ia  not  given  to  the 
pnaent  law  of  Louiaiana,  the  protection  thrown  abound  nuqr- 
ried  women  ia  deatroyed  altogether,  becauae  the  huaband  may 
induce  them  to  aasome  any  form  of  contract 

{Mr.  J^hnmrn  here  entered  into  a  critical  ezammation  of  the 
Loniaiana  caaea,  to  ahow  that  they  made  the  contract  atand  or 
fall  by  the  {bcXj  to  whoae  benefit  the  loan  inured.) 

Upon  the  point  whether  there  waa  a  miajoinder  in  the  bill, 
Mr,  Johnton  read  and  remarked  upon  the  caaea  in  1  Sim. 
4&  Stu.  186;  2ib.  464;  2  Keen,  69,  70;  where  the  whole 
practiee  of  the  court  ia  atated- 

Mi.  Juatice  McLEAN  delivered  the  opinion  of  the  court 

Thia  ia  an  aj^wal  fr<»n  the  Circuit  Court  for  the  Eaatem 
Diatrict  of  Louiaiana. 

The  bill  waa  filed  by  the  appeUanta,  Bein  and  wife,  to  en- 
join proceedinga  under  a  writ  of  leiaure  and  aale  taken  out  by 
the  appellee,  Mary  Heath,  to  aell  oertain  property  of.  the  ap- 
peUaut,  Mary  Bein,  under  a  mortgage  fix>m  the  latter,  dat»l 
8th  of  May,  1838,  to  aecure  two  notea  drawn  by  her  in 
finror  of  her  huaband,  and  by  him  indoraed,  —  the  one  for 
%  10,711.71,  the  other  ioi  %  536.50. 

Theae  notea,  the  complauianta  allege,  were  giren  for  a  loan 
obtained  by  Richard  Bein,  the  huaband,  for  hia  own  uae,  and 
which  waa  ao  applied ;  and  that  in  auch  a  caae,  by  the  lawa  of 
Louiaiana,  the  mcNrtgii^  of  the  wife,  and  hor  promiae  to  pay 
the  debt,  or  to  make  her  property  responaible,  ia  not  binding, 
but  Yoid. 

The  anawer  of  the  appellee  denies  the  arerment  of  the  bill, 
aa  to  the  purpoae  of  the  loan  or  the  use  of  the  money. 

It  ia  objected,  that,  the  suit  being  brought  in  the  name  of 
the  husband  and  wife,  it  must  be  considered  the  suit  of  the 
huaband,  and  that  a  decree  would  not  bind  the  wife. 

On  looking  into  the  bill,  it  appears  that  the  name  of  the 
husband  is  used  only  as  the  prochein  ami  of  his  wife.  He 
aaks  no  relief.  The  wife  prays  an  injunction  against  the  aale 
of  the  mortgaged  property,  and  a  rescission  of  the  m(Mrtgage  and 
notes,  and  a  release  from  all  liability  thereon.  The  bUl  waa 
sworn  to  by  the  wife,  and  a  rule  waa  entered  on  the  attorneys 
of  th<*  defendant,  to  diow  caoae  why  die  injunction  should  not 
be  granled  in  favor  of  Biary  Bein,  and  at  a  subsequent  day  the 
wxit  waa  granted.  An  injunction  bond  was  given  by  the  wife, 
with  aecmity,  the  name  of  the  husband  being  used  only  as 
amhemiag  ihB  wife  to  execute  the  bond.  And  so  throughout 
Urn  fweeedinga  the  wife  is  treated  aa  the  party  in  interest,  the 
of  the  husband  being  formally  uaed. 
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Where  the  wife  complains  of  the  husband,  and  asks  rdief 
against  him.  she  must  use  the  name  of  some  other  person  in 
prosecuting  the  suit ;  but  where  th6  acts  of  the  husband  are 
not  complained  of,  he  would  seem  to  be  the  most  suitable  per^ 
son  to  unite  with  her  in  the  suit.  This  is  a  matter  of  prac« 
tice,  within  the  discretion  of  the  court.  It  is  sanctioned  in  the 
63d  section  of  Story's  Equity  Pleadings,  and  by  Fonblanque. 
The  modem  practice  in  England  has  adopted  a  different  course, 
by  writing  the  name  of  the  wife  with-  a  person  other  than  her 
husband,  in  certain  cases.  From  the  frame  of  the  bill,  no 
doubt  is  entertained  that  the  decree  will  bind  the  wife. 

Prior  to  the  marriage  of  Bein  and  wife,  they  entered  into  a 
marriage  contract,  in  which  it  w^  stipulated  that  neither 
should  be  liable  for  the  debts  of  the  other ;  and  each  reserved 
the  right  of  selling  and  disposing^  of  their  property,  after  mar- 
riage, as  they  might  deem  proper,  with  the  ^onsei^t  of  the  other. 
The  wife  brought  into  the  mairiage,  and  settled  upon  herself, 
as  stated,  property,  real  and  personal,  estimated  to  be  worth 
eighty-eight  thousand  six  hundred  and  thirty-fiye  dollars. 
This  contract  was  entered  into  in  accordance  widi  the  Louisi- 
ana law. 

The  loan  was  negotiated  on  the  8th  of  May,  1838,  at  which 
time  it  is  proved  that  Richard  Bein  was  known  to  be  much 
embarrassed,  and,  as  it  appears. in  proof  subsequently,  was 
actually  insolvent.  In  the  adt  of  mortgage  Mrs.  Bein  declared 
that  she  was  justly  indebted  unto  Sherman  Heath  in  the  full 
sum  of  ten  thousand  seven  hundred  and  eleven  doUars  and 
seventy-one  cents,  being  a  loan  of  money  made  to  her,  and  for 
her  sole  benefit,  ^c.  This  act  had  all  the  sanctions  required 
by  laiw.  On  the  10th  of  the  same  month,  a  check,  pa3rable  tp 
Mrs.  Mary  Bein,  or  order,  for  the  above  sOm,  was  dbrawn  by  S. 
Heath  &.  Co.  on  "  The  Citizens'  Bank  of  Louisiana,"  and 
handed  to  Mrs.  Bein. 

It  appears  that  Heath  had  knowledge  of  the  embanass- 
ments  of  Bein,  and  consulted  with  J.  W.  Smith,  a  lawyer, 
who/is  a  witness,  how  the  loan  could  be.  legally  made.  He. 
was  informed  that  it  must  be  made  for  the  sole  benefit  and  use 
of  the  wife,  and  that  the  husband  should  not  be  interested  in 
or  benefited  by  it.  Heath  stated  that  the  money  belonged  to 
his  mother,  and  he  did  not  wish  to  receive  more  than  the^  legal 
interest,  for  fear  of  difficulty ;  md  that  he  had  rather  loan  the 
money  to  Mrs.  Bein,  believing  it  to  be  safe,  than  to  let  other 
persons  have  it  at  higher  rates.  Afterwards,  Heath  and  Bein 
being  present,  the  witness  stated  to  them  that  the  loan  woidd 
not  be  legal  unless  it  was  for  Mrs.  Bein's  sole  use  and  benefit; 
'<  that  no  loan  could  be  made  legally  to  him  under  cover  of  a 


a 


JANUARY   TERM,  1846.  341 

Bein  et  al.v.  Heath. 

loan  to  his  wife,  and  that  it  must  be  a  boni  fide  contract  with 
Mrs.  Bein."  Bein  then,  in  the  most  positive  manner,  infcnrmed 
Heath  that  the  proposed  loan  was  a  real  bon&fide  loan  to  Mrs. 
Bein,  that  there  was  no  cover  or  concealment  about  it.  Wit- 
ness examined  the  act  of  mortgage,  and  filled  up  the  check  and 
handed  it  to  the  notary. 

For  nearly  five  years  Mrs.  Bein  paid  the  interest  on  the  loan, 
kept  the  property  insured,  and  assigned  the  policy  annually. 

On  the  2d  of  April,  1840,  Richard  Bein  filed  his  petition  for 
the  benefit  of  the  insolvent  act,  attached  to  which  was  a  sched- 
ule of  his  debts ,-  and  among  others,  a  debt  due  to  his  wife  for 
the  same^unount  above  loaned  to  her.  It  appears  that  Bein  paid 
several  debts  of  large  amounts  shortly  after  the  loan  was  ne- 
gotiated, but,  independently  of  his  own  statements,  there  is  no 
positive  evidence  that  these  paj^nents  were  made  with  the 
money  loaned. 

The  article  2412  of  the  Civil  Code  of  Louisiana  declares, 
—  "  The  wife,  whether  separated  in  property  by  contract  or  by 
judgment,  or  not  separated,  cannot  bind  herself  for  her  husband, 
nor  conjointly  with  him,  for  debts,  contracted  by  him  before  or 
during  the  marriage." 

Under  this  law,  a  mortgage  given  by  the  wife  to  secure  a 
loan  made  to  the  husband,  or  to  the  wife  covertly  for  his  use, 
is  void.  As  the  loan  in  question  was  made  to  the  wife,  which 
appears  firom  the  mortgage  and  the  check  for  the  money,  a 
question  in  the  case  is,  whetherv  these  forms  were  adopted  to 
chaise  the  wife,  in  firaud  of  the  Uw,  for  the  benefit  of  the 
husband. 

No  fraud  or  mistake  is  alleged  in  the  bill.  The  complainant 
states  that  the  loan  was  mc^e  by  her  husband  for  his  benefit, 
that  she  became  his  surety  in  violation  of  the  law  of  Louisi- 
ana, and  was  induced,  contrary  to  her  wish,  to  mortgage  her 
property  for  the  payment  of  the  money.  On  these  grounds, 
the  court  are  asked  to  declare  the  mortgage  void. 

If  this  bill  be  sustainable,  it  must  be  on  the  peculiar  provis- 
ions of -the  Louisiana  law.  In  ordinary  cases  it  would  be  de- 
murrable. Where  a  feme  covert,  by  the  forms  of  law,  has 
conveyed  her  property,  she  can  avoid  the  effect  of  such  con- 
veyance only  by  showing  mistake  or  firaud.  And  this  must  be 
alleged  in  the  bill.  On  ordinary  principles,  an  individual  is 
estopped  from  denying  a  fact  which  he  has  admitted  in  a  sealed 
instrument. 

In  making  the  loan.  Heath  acted  with  great  caution.  He 
was  agent  for  his  mother.  He  proceeded  under  legal  advice, 
and  consummated  the  agreement  in  the  presence  of  his  coun- 
sel.    Bein  was  known  to  be  irresponsible ;  consequently  Heath 
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did  not  rely  npon  him  for  payment.  The  acts  of  Heath  in 
negotiating  the  contract,  and  the  account  he  gave  of  it,  all 
show  that  he  acted  in  good  faith,  and  in  fall  confidence  that  the 
loan  was  made  to  Mrs.  fiein.  The  mortgage  was  executed  by 
her,  under  the  most  solemn  declaration  ''  that  the  money  was 
borrowed  for  her  benefit,"  —  her  attention  being  specially  direct- 
ed to  the  clause  of  the  mortgage  which  so  decliures,  as  appears 
from  a  marginal  note,  — sanctioned  by  the  notary,  and  signed 
also  by  other  persons.  And  the  check  for  the  money  was  paid 
to  the  mortgagor. 

From  these  facts,  it  is  clear  that  Heath  is  not  chargeable 
with  collusion.  And  there  is  nothiug  on  the  face  of  the  con- 
tract to  excite  suspicion.  On  such  a  transaction^  the  mortgagee 
may  well  stand  and  claim  the  benefit  of  the  security  untU  it 
shall  be  impeached  by  the  mortgagor.  This  is  attempted  to  be 
done,  not  by  proof  of  fraud  or  mistake,  but  on  the  ground  that 
the  loan  did  inure  to  the  benefit  of  the  husband,  and  not  to  tl^ 
benefit  of  the  wife.  This  is  a  matter  subsequent  to  the  con- 
tract, and  involves  the  inquiry,  whether  the  person  making  a 
loan,  with  the  utmost  fairness  and  caution,  to  the  wife,  must, 
to  charge  her,  see  that  the  money  is  applied  to  her  use. 

The  article,  which  declares  that  the  wife  cannot  become  tl^ 
surety  of  her  husband,  does  not  superadd  the  above  important 
condition  as  to  the  application  of  the  money.  It  is  not  in  the  law, 
unless  it  shall  have  been  put  there  by  judicial  legislation.  The 
fact,  that  the  money  borrowed  was  paid  to  the  husband  or  was 
used  for  his  benefit,  as  a  matter  of  evidence,  may  be  proved  to 
show,  the  character  of  the  transaction.  And,  connected  with 
other  facts,  it  may  conduce  to  establish  collusion  or  fraud.  But 
to  treat  this  supposed  requisite  as  a  matter  of  law,  imder  the 
above  article,  would  violate  every  known  rule  of  construction. 
With  this  general  remark,  we  will  examine  the  Louisiana  de- 
cisions on  this  point. 

The  case  of  Brandegee  v,  Eerr  and  Wife,  7  Martin,  N.  S.  64,  in 
facts  and  principle  is  said  to  be  similar  to  the  one  under  consider- 
ation. That  was  an  "  action  on  the  note  of  the  wife  indorsed  by 
the  husband,  alleged  to  have  been  received  from  the  wife  on  a 
loan  made  to  her  by  a  check  delivered  to  her."  And  the  court 
say,  "  that  the  circumstance  of  the  wife  having  a  separate  ad- 
vantage in  the  contract,  being  of  the  essence  of  her  obligation, 
must  be  proven  by  sofne  other  evidence  than  proof  of  her  hav- 
ing touched  the  money."  And  in  conclusion  they  say,  —  "  Be- 
ing of  opinion  that  there  is  no  fact  in  evidence  from  which  it 
is  possible  to  infer  that  the  plaintiff's  money  was  employed  for 
the  separate  use  of  the  wife,"  &c.,  "we  conclude  that  the 
wife  is  not  bound."     The  court  also  say,  —  "  We  cannot  dit- 
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tinguish  this  paper  from  a  note  joint  and  several  of  husband 
and  wife,  for  they  are  bound  jointly  and  severally,  and  the 
plaintiff  has  prayed  for  a  judgment  joint  and  several." 

It  must  be  admitted,  that  the  court,  in  the  above  case,  con- 
sider proof  of  the  application  of  the  money  to  the  use  of  the 
wife  as  essential  to  bind  her.  And  imless  that  case,  in  its  facts 
or  the  law  under  which  it  was  decided,  shall  be  shown  to  differ 
from  the  facts  and  law  of  the  case  imder  consideration,  it  will 
constitute  a  rule  of  decision  in  this  case. 

If  this  action  were  on  the  notes  given  by  Mrs.  Bein  and  in- 
dorsed by  her  husband,  in  that  respect,  and  also  in  the  payment 
of  the  money  to  the  wife,  the  cases  would  be  similar.  But  in 
the  case  before  us,  the  action  is  on  the  mortgage,  in  which 
there  is  no  liability  of  the  husband,  and  no  decree  is  asked 
against  him.  It  is  true,  notes  were  given  similar  to  that  given 
in  the  case  cited,  but  the  notes  of  Mrs.  Bein,  though  indorsed 
by  her  husband,  must  be  considered  as  connected  with  the 
mortgage,  which  explains  the  nature  of  the  transaction.  And 
in  addition  to  this,  there  is  evidence  that  the  contract  Was  made 
with  Mrs.  Bein,  under  the  strongest  assurance  that  the  loan  was 
made  for  her  sole  benefit,  and  imder  a  full  conviction  by  Heath 
that  it  was  so  made.  In  these  important  particulars,  there  is  a 
difference  between  the  cases.  The  case  cited  seems  to  have 
rested  on  the  face  of  the  note  and  the  check. 

But  still  the  ground,  as  to  the  application  of  the  money,  re- 
mains unanswered. 

In  the  above  decision,  the  case  of  Daniford  v.  Gros  and 
Wife,  7  Martin,  466,  is  cited,  and  it  is  the  only  authority  re- 
ferred to  in  the  opinion  of  the  court.  The  decision  in  that 
case  was  founded  on  the  61st  law  of  Toro.  It  is  cited  by  the 
court  as  follows :  —  "  Prom  henceforward,  it  shall  not  be  law- 
ful for  the  wife  to  bind  herself  as  security  for  her  husband,  al- 
though it  should  be  alleged  that  the  debt  was  converted  to  her 
benefit ;  and  we  do  also  order,  that  when  the  husband  and  wife 
shall  obligate  themselves  jointly  in  one  contract,  or  severally, 
the  wife  shall  not  be  bound  in  any  thing,  unless  it  shall  be 
proved  that  the  debt  was  converted  to  her  benefit,  and  she 
shall  then  be  bound  in  proportion  to  what  shall  have  been  so 
applied."  "  But  if  the  debt  so  applied  to  her  use  served  only 
to  procure  that  which  her  husband  was  obliged  to  supply  her 
with,  such  as  food,  clothing,  and  other  necessaries,  then  we 
say  that  she  shall  not  be  bound  in  any  thing." 

The  above  action  was  founded  on  a  promissory  note  sub- 
scribed by  the  wife  conjointly  with  her  husband.  And  the 
court  say,  "that  the  restriction  imposed  by  the  Spanish  laws 
on  the  obligations  contracted  by  the  wife  jointly  with  her  bus- 
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band  has  not  ceased  to  be  in  force,  and  that,  according,  to  it, 
when  the  creditor  wishes  to  compel  her  to  the  performance  of 
such  an  obligation,  he  must  prove  that  the  debt  was  converted 
to  her  benefit." 

The  law  of  Toro  was  repealed,  with  all  other  Roman,  Span- 
ish, and  French  laws  .in  Louisiana,  in  every  case  provided  for 
in  the  Civil  Code  by  article  3521.,  The  Oivil  Code  was  adopt- 
ed in  1825.  But  as  the  case  first  cited,  of  Brandegee  v.  Ken 
and  Wife,  was  decided  in  1828,  after  the  repeal  of  the  law  of 
Toro,  it  i$  contended  that  the  decision  could  not  have  been 
governed  by  that  law.  But  it  seems,  from  the  statement  of 
one  of  the  counsel,  that  the  contract  was  made  under  that  law. 
The  reference  to  the  case  of  Damford  v.  Gros  and  Wife  shows, 
as  above  stated,  that  the  decision  against  Kerr  and  wife  was 
made  under  the  law  of  Toro.  This  appears  clearly  from  the 
language  of  the  court. 

Great  reliance  is  placed  on  the  case  of  The  Fireman's  Com- 
pany V.  Julia  Louisa  Cross,  4  Robinson,  509.  That  action  was 
instituted  on  a  promissory  note  for  $  7,000,  drawn  by  the  de- 
fendant, and  secured  by  mortgage  on  her  paraphernal  property. 
It  was  proved  <'  that  no  portion  of  the  money  loaned  was  ever 
paid  to  the  defendant,  but  that  it  was  paid  by  the  plaintiffs  to 
different  persons  on  orders  given  by  the  husband." 

The  facts  in  that  case  show  that  the  wife  was  the  surety  of 
the  husband.  And  the  court  very  properly  held,  that  such 
proof  was  adipissible,  although  in  the  mortgage  the  wife  stated 
the  loan  was  made  to  her.  Article  2256  declares,  '<  that  parol 
evidence  shall  not  be  admitted  against  or  beyond  what  is  con- 
tained in  the  acts,"  &c.  But  this  was  held  not  to  apply  to 
contracts  made  in  fraudem  legis. 

In  their  opinion  the  court  say,  —  "  We  are  satisfied  that  the 
money  borrowed  was  intended  for,  and  was  applied  to  the  use 
of,  the  defendant's  husband."  " This  case,"  they  observe,  "is 
much  stronger  than  that  of  Brandegee  v.  Eerr  and  Wife,  in 
which  it  appeared  that  the  wife  had  actually  received  the 
money,  but  there  was  no  proof  of  its  having  turned  to  het 
separc^te  advantage." 

The  citation  of  the  case  against  Eerr  and  wife  is  a  seeming 
sanction  of  the  ground  on  which  that  case  was  decided.  But 
the  case  before  the  court  did  not  turn  upon  the  application  of 
the  loan,  as  it  wjas  clear  th&t  the  husband  received  the  money, 
and  applied  it,  by  orders  on  the  plaintiffs,  to  the  payment  of  his 
own  debts.  This  shows  the  intent  with  which  the  loan  was 
made,  and  also  that  the  facts  were  known  to  the  plaintiffs. 
The  reference  seems  to  have  been  made  to  the  case  of  Eerr 
and  wife  generally,  without  adverting  to  the  law  under  which 
it  was  decided. 
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Of  the  same  character  was  the  case  of  Pftscal  p.  Sanvinet  et 
al.,  decided  in  1846,  and  reported  in  manuscript. 

The  husband  and  wife,  by  a  decree,  were  separated  in  prop- 
erty, after  which  she  delegated  to  him  extensive  and  general 
powers  for  the  management  and  administration  of  her  affairs. 
Two  years  after  this,  the  husband,  under  this  power,  executed 
the  notes  and  mortgage  in  question,  <'  stating  in  the  act  that 
the  sum  was  due  by  his  wife,  in  consequence  of  a  loan  made 
to  her  by  the  defendant,  and  which  he,  as  her  agent,  acknowl- 
edged to  have  received."  And  the  court  say,  —  "  There  is  no 
proof  .that  any  part  of  this  loan  passed  into  the  hands  of  the 
plaintiff,  or  that  it  was  applied  or  turned  to  her  benefit.  She 
was  not  personally  present  at  the  execution  of  the  act,  and  is 
not  shown  to  have  been  aware  that  the  loan  had  been  made  or 
the  mortgage  granted." 

From  these  facts,  there  would  seem  to  have  been  no  mode 
by  which  the  wife  could  be  bound,  except  by  showing  that 
the  money  was  applied  to  her  use.  This,  on  being  shown, 
would,  it  is  supposed,  have  confirmed  the  agency.  It  would 
have  established  the  band  fide  character  of  the  act  done  by  the 
husband.  As  a  matter  of  evidence,  then,  to  explain  the  nature 
of  the  transaction,  proof  that  the  loan  ac<irued  to  the  benefit 
of  the  wife  was  necessary  to  bind  her. 

It  must  be  admitted,  that  the  genetol  language  of  the  court 
covers  the  ground  assumed  by  the  counsel  for  the  appellant. 
They  say,  —  "  It  has  been  settled,  by  repeated  decisions  of  the 
late  Supreme  Court,  that  it  is  incumbent  on  the  party  claiming 
to  enforce  the  contract  of  a  married  woman  to  show  that  the 
contract  inured  to  her  separ&te  advantage."  And  they  cite  the 
case  of  Brandegee  v.  Kerr  and  Wife,  and  repeat,  '^  that  the  cir- 
cumstance of  the  wife  having  a  separate  advantage  in  the  con- 
tract, being  of  the  essence  of  her  obligation,  must  be  proved." 

In  answer  to.  these  remarks,  it  may  be  said,  that  the  case 
turned  upon  the  suretyship  of  the  wife,  and  not  upon  the  ap- 
plication of  the  money.  The  act  was  done  by  the  husband 
without  the  knowledge  of  the  wife,  which  shows  that  it  was 
done  for  his  benefit. 

It  was  h>3ld,  2  Martin,  N.  S.  39,  that  the  wife  may  bind  her- 
self jointly  and  severally  with  her  husband,  provided  she  re- 
nounces the  law  of  Tore  in  due  form.  And  that,  when  this  is 
done,  the  creditor  need  not  prove  that  the  engagement  turned 
to  her  advantage.  But  she  cannot  bind  herself  as  surety  for 
her  husband;  not  even  by  binding  herself  in  solido  with  him. 
That  decision  was  made  in  1823. 

In  Gasquet  et  al.  v.  Dimitry,  9  Louisiana,.  586,  it  was  held, 
"  wh^re  the  wife  signs  an  act  of  mortgage  with  her  husband, 
21* 
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given  to  secure  a  debt  for  his  benefit,  in  which  she  renounces 
formally  all  her  rights,  privileges,  and  mortgages  on  the  prop* 
erty,  ceding  and  transferring  them  to  her  hustand's  creditor, 
was  a  contract  entered  into  by  the  wife  conjointly  with  her 
husband,  binding  herself  for  his  debt,  which|  being  prohibited 
by  article  2412,  was  void." 

The  court  in  their  opinion  say,  —  ^'  The  counsel  for  the 
appellant,  in  support  of  the  position,  that  the  agreement  on 
the  part  of  the'  wife  to  renounce  her  claims  on  the  mortgaged 
property  is  null  and  void,  relies  upon  article  2412."  After 
citing  the  article,  they  observe,  —  '^The  question  thus  pre- 
sented is  to  be  decided  by  us  without  reference  to  the  laws  of 
Toro,  which  have  no  longer  here  the  force  of  laws,  and  inde- 
pendently of  former  deicisions  of  this  court  while  guided  by  the 
Spanish  jurisprudence ;  but  we  are  called  on  to  say  what,  in 
our  opinion,  is  the  law  of  the  land  on  this  subject,  as  estab- 
lished by  the  code  standing  by  itself." 

On  a  rehearing  of  the  above  case,  the  court  held  that  the 
wife  was  the  surety  of  the  husband,  within  '^  the  sense  of  arti- 
cle 2412,  and  that  the  act  was  consequently  void."  And  it 
appears  that  th^  legislature,  being  dissatisfied  with  the  decision, 
passed  an  act  declairing  ''  that  married  women  aged  twenty-one 
years  shall  have  the  right  to  renounce,  in  favor  of  third  per- 
sons, dotal,  paraphernal,  and  other  rights,"  in  a  certain  form, 
&c. 

In  the  case  of  E.  Monfort  v.  Her  Husband,  4  Robinson,  453, 
it  was  held, "  that  the  purchaser  of  dotal  property,  legally  alien- 
ated, has  nothing  to  do  with  the  investment  of  the  proceeds, 
and  that  the  husband  alone  has  the  adnunistration  of  the  dow- 
ry. If  he  misapplies  it,  there  is  a  lien  of  the  wife  on  his  prop- 
erty." 

The  law  of  Toro  declared,  —  "  The  wife  shall  not  be  bound 
in  any  thing,  unless  it  shall  be  proved  that  the  debt  was  con- 
verted to  her  benefit."  In  reference  to  this  provision,  the  court 
said,  in  the  case  of  Damford  v.  Qros  and  Wife,  above  cited,  -— 
"  Whether  that  restriction  was  attended  with  inconvenience  is 
not  for  us  to  consider.  Our  duty  is  to  declare  the  law,  not  to 
modify  it.'.'  But  that  law  being  repealed,  and  another  substi- 
tuted in  its  place,  declaring  only  "  that  the  wife  should  not  te 
bound  as  the  surety  of  the  husband,"  it  ia  not  to  be  supposed 
that  a  citation  of  decisions  made  under  the  law  of  Toro  by  the 
court,  in  cases  where  the  wife  was  clearly  the  surety  of  the 
husband,  was  designed  essentially  to  modify  the  substituted 
act.  That,  in  many  cases,  as  a  matter  of  evidence,  to  charge 
the  wife,  it  may  be  necessary  to  prove  that  the  loan  was  ap- 
plied to  her  use,  may  be  admitted.     But,  undetr  the  above  arti- 
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de,  we  think  that  such  eyidence  caunot  be  required  as  a  mat- 
ter of  law.     The  cases  cited  did  not  turn  iqwn  that  ground. 

But  there  is  another  view  arising  firoin  the  hcta  of  this  case, 
which  will  now  be  considered. 

This  is  a  suit  in  chancery^  and  it  is  govemed  by  the  general 
principles  of  such  a  proceeding.  No  new  principle  is  intro- 
duced to  affect  the  relation  of  the  partieSi  or  to  modify  rights 
growing  out  of  their  contract. 

It  is  a  principle  in  chancery,  that  he  who  asks  relief  must 
have  acted  in  good  faith.  The  equitable  powers  of  this  court 
can  never  be  exerted  in  behalf  of  one  who  has  acted  fraudu- 
lently, or  who  by  deceit  or  any  unfair  means  has  gained  an  ad- 
vantage. To  aid  a  party  in  such  a  case  would  make  this  court 
the  abetter  of  iniquity.  And  we  suppose  that  this  principle 
applies  to  the  case  under  consideration.  A  feme  covert^  acting 
on  her  own  responsibility,  under  the  liberal  provisions  of  the 
Louisiana  law,  may  act  fraudulently,  deceitfully,  or  inequitably, 
so  as  to  deprive  her  of  any  claim  for  relief.  This  results  firom 
the  capacity  to  make  contracts  with  which  the  law  invests  her. 

Heath,  the  agent,  as  has  already  been  said,  acted  in  good 
faith.  He  proceeded  deliberately,  under  legal  advice,  and  there 
is  no  ground  to  charge  him  with  unfairness  or  collusion  against 
Mrs.  Bein.  Assurances  were  made  to  him,  in  the  presence  of 
his  counsel,  by  Bein,  acting  in  behalf  of  his  wife,  that  the  loan 
was  for  her ;  that  it  was  bwiik  fide^  and  without  any  conceal- 
ment. Resting  upon  .aese  and  other  assurances,  the  contract 
of  loan  was  mide,  the  mortgage  was  executed  by  Mrs.  Bein, 
and  the  money  paid  by  Heath  to  her,  under  the  direction  and 
sanction  of  hiis  counsel.  Now  if  these  representations  were 
false,  and  Heath  was  thereby  induced  to  part  with  the  money, 
can  the  complainant  have  a  standing  in  equity  ? 

Such  a  proceeding  would  be  fiaUal,  it  is  supposed,  under  the 
law  of  Toro.  For  if  it  were  admitted,  that,  to  make  the  loan 
binding  on  the  wife,  it  must  be  proved  to  have  inured  to  her 
use,  yet  if,  through  the  fraudulent  intervention  of  the  husband, 
she  negotiated  the  loan,  giving  to  it  her  special  sanction,  equity 
would  not  relieve  her.  A  doctrine  contrary  to  this  would  en- 
able the  wife  to  practise  the  grossest  firauds  with  impunity. 

For  nearly  five  years  after  the  loan,  the  interest  was  punc- 
tually paid  by  Mrs.  Bein,  the  house  and  lot  were  insured,  and 
the  policy  annually  assigned  for  the  benefit  of  the  mortgagee. 
These  facts,  connected  with  the  representations  which  induced 
Heath  to  loan  the  money,  show,  if  the  loan  was  in  fact  for  the 
husband,  a  deliberate  fraud  on  her  part.  Under  such  circuin-^ 
stances,  we  think  the  complainant  cannot  invoke  the  aid  of  a 
court  of  chancery.     She  has  acted  against  conscience,  in  pro- 
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curing  the  funds  of  the  mortgagee.  The  law  protects  her,  bat 
it  gives  her  no  license  to  conuuit  a  fraud  against  the  rights  of 
an  innocent  party. 

In  the  repeal  of  the  law  of  Tore,  and  in  substituting  in  its 
place  article  2412,  the  legislature  gave  the  most  unequiYocal 
evidence  against  the  policy  of  that  part  of  the  repealed  law 
which  required  proof  to  charge  the  wife  that  the  money  bor- 
rowed was  applied  to  her  use. 

But  in  affinning  the  decree  of  the  Circuit  Court,  we  place 
our  opinion  upon  the  imconscientious  acts  of  the  wife.  The 
decree  of  the  Circuit  Court  is  aflSbrmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel.  Qa 
consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be  and  the  same  is  hereby  affirmed,  with  costs. 


Jomf  D.  BowLiNo,  Plaintiff  in  bbboe,  v.  Jilson  P.  Habbisom. 

Wliere  the  holder  of  a  proteeted  note  and  the  party  entitled  to  notice  raaide  in  the 
■ame  eitj  or  town,  notice  ahonld  be  ^Ten  to  the  party  entitled  to  it,  either  reibal- 
ly  or  in  writinf,  or  m  written  notice  mnat  be  left  at  hia  dwelling-honae  or  place  of 


The  term  **  holder  '*  inolndea  the  bank  at  which  the  note  is  payable,  and  the  nota- 
ry who  may  hold  the  note  aa  the  a|{ent  of  the  owner  lor  the  porpoae  of  making 
demand  and  proteat 

A  memorandam  upon  the  note,  that  the  **  third  indoiaer^  J.  P.  Harriaon,  lirea  at 
Vickaborg ,"  waa  not  anffident  to  go  to  the  juiy  aa  e^danoe  of  an  agreement  np- 
oii  hia  part  to  raoeiTe  notioe  throogh  the  poal-olliee. 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Mis- 
sissippi* 

It  was  a  suit  by  the  indorsee  of  a  promissory  aote  against 
the  indorser^  Bowling,  the  indorsee,  lived  in^  Maryland,  and 
Harrison,  the  indorser,  in  Mississippi. 

The  note  was  as  follows :  — 

$6,800.  Vieksburgj  Nwernber,  26,  1836.  . 

Two  years  after  date,  I  promise  to  pay  to  the  order  of  W. 
M.  Pinckard  five  thousand  eight  hundred  dollars,  for  value  re- 
ceived, negotiable  and  payable  at  the  office  Planters'  Bank, 
Yicksburg. 

(Signed,)  A.  O.  Cubatb^ 
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Indorsed :  —  "  Pay  Pinckcucd  and  P^cyne,  or  order.  W.  M. 
PinckanL"  "  Pay  J.  P.  Harriscm^  or  order.  Pinckaid  and 
Payne.".    ''  Pay  John  D.  Bowling,  or  order.    J.  P.  Harrison." 

At  the  foot  of  said  note,  and  on  the  face  thereof,  was  the 
following  memorandom:  —  "Third  indorser,  J.  P.  Harrison, 
lives  at  Yicksburg." 

.  At  May  term,  1840,  suit  was  commenced  by  Bowling  against 
Harrison,  and  the  cause  came  on  on  for  trial  at  May  term,  1842. 
The  jury,  undeor  the  instructions  of  the  court,  found  a  verdict 
for  the  defendant,  when  the  following  bill  of  exceptions  was 
tak^n  by  the  counsel  for  the  plaintiff. 

Bill  of  Exertions. 

The  plaintiff  pro^,  by  Alexander  H.  Arthur,  a  witness, 
who  was  sworn,  that  said  memorandum  was  in  the  handwriting 
of  the  defendant,  J.  P.  Harrison,  and  thereupon  said  memgran- 
dum  was  read  to  the  jury.  The  plaintiff  then  proved,  by  said 
Arthur,  that  said  note  was  deposited  in  the  office  of  the  Plant- 
ers' Bank  at  Yicksburg,^  Mississippi,  on  the  29th  day  of  No- 
vember, 1838,  for  collection,  and  that  on  that  day,  the  29th  day 
of  November,  1838,  he  demanded  payment  thereof  of  the  teller 
of  said  bank,  who  refu8ed%to  pay  the  same ;  that  on  the  same 
day  he  deposited  in  the  post-office  at  Yicksburg  a  written  no- 
tice of  the  non-payment  of  said  note,  directed  to  said  defend- 
atit,  Jilson  P.  Harrison,  informing  him  of  the  non-payment  of 
said  note.  The  said  witness  further  stated,  that  he  acted  as  the 
agent  of  the  Planters'  Bank  in  making  demand  of  payment, 
and  giving  notice  of  non-payment  of  said  note.  Said  witness 
further  stated,  that  Jilson  P.  Harrison,  the  defendant,  lived  in 
the  town  o^  Yicksburg,  in  which  is  and  was  the  office  of  the 
Planters'  Bank,  when  the  note  sued  on  was  payable  at  the  date 
of  the  maturity  of  said  note.  That  for  several  years  prior  to 
the  maturity  of  said  note,  it  had  been  the  usage  of  the  Plant- 
ers'. Bank  of  Yicksburg  to  have  notice  served  personally  upon 
the  indorsers  resident  in  Yicksburg,  unless  there  was  a  memo- 
randiun  on  the  note  appointing  somei  place  at  which  notice 
would  be  received ;  and  if  there  was  a  memom&dum  on  the 
note  designating  a  place  where  notice  was  to  be  served,  then 
the  notice  was  left  at  such  place.  That  this  usage  applied  to 
notes  discounted  or  deposited  in  bank  for  collection.  That 
the  language  of  these  agreements  was  generally  as  follows :  — 
"Indorser  will  receive -notice  at  Yicksburg  post-office,"  &c., 
though  sometimes  they  were  in  the  language  of  the  one  at- 
tached to  the  note  suckl  on ;  that  seeing  the  defendant's  name 
written  at  the  foot  of  this  note  sued  ou,  he  supposed,  it  to  be 
an  undertaking  on  his  part  to  receive  notice  through  the  Yicks- 
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borg  post-office  according  to  the  uaage  of  the  bank,  and.acccnrd- 
ingly  gave  him  notice  of  the  non-payment  of  the  note,  by  de-^ 
positing  the  same  in  the  Ticksburg  post-office,  addressed  to  him 
at  Ticksburg,  and  that  he  gave  no  'other  notice  of  the  non- 
payment of  the  note  to  defendant.  This  being  all  the  ev- 
idence in  the  cause,  the  court  instructed  Uie  jury,  that  to 
charge  an  indorser,  if  he  lived  in  the  town  in  which  the  note 
was  made  payable,  the  notice  must  be  personal,  unless  he  had 
agreed  to  receive  it  elsewhere,  or  unless,  by  the  custom  md 
usage  of  the  bank  at  which  the  note  is  made  payable,  notice  of 
non-payment  was  left  at  the  post-office.  That  the  memoran- 
dum attached  to  the  note  sued  on  was  not  a  sufficient  agree- 
ment to  receive  notice  at  the  post-office,  ^d  dispense  with  per- 
BOQal  service  on  the  indorser.  The  court  lurther  instructed  the 
jury,  that  the  custom  and  usage  of  the  bank,  as  proved  in  this 
case  by  the  witness,  Arthur,  was  not  sufficient  to  dispense  with 
personal  notice.  To  which  opinion  of  the  court,  the  jdaintiff, 
by  his  attorney,  excepted  before  the  jury  retired  from  the  box, 
and  presented  this  his  bill  of  exceptions,  and  prays  that  the 
same  be  signed,  sealed,  enrolled,  and  made  a  part  of  the  reccnd 
in  this  cause,  which  is  done  accordingly. 

J.    HcEniLKT.       [SKAI..] 

Upon  this  exception  the  case  came  up  to  this  court. 

It  was  argued  by  Mr,  JoneSf  for  the  plaintiff  in  error ^  and  by 
Mr.  Crittenden  and  Mr.  Fendall,  for  the  defendant. 

Mr,  Jane$f  for  the  plaintiff  in  error. 

The  single  objection,  and  the  only  question  raised  in  the 
court  below,  turned  on  the  point  of  dUigence  in  the  matter  of 
serving  the  notice  on  defendant. 

Upon  this  evidence,  the  court  below  delivered  the  following 
instructions  to  the  jury :  — 

1.  '*  That  to  charge  an  indorser,  if  he  lived  in  the  town 
where  the  note  was  payable,  the  notice  must  be  personal,  unless 
he  had  agreed  to  receive  it  elsewhere ;  or  unless,  by  the  cus* 
tom  and  usage  of  the  bank  where  the  note  was  payable,  notice 
was  left  at  the  post-office." 

2.  ''That  the  memorandum  attached  to  the  note  in  this 
case  was  not  a  sufficient  agreement  to  receive  notice  at  the 
post-office,  and  to  dispense  with  personal  service  on  the  in- 
dorser ;  and  that  the  custom  and  usage  of  the  bank,  as 
proved  in  this  case,  was  not  sufficient  to  dispense  with  per- 
sonal notice." 

Against  these  instructions  the  plaintiff  contends,  — 

1.  That  the  rule,  allowing  service  of  the  notice  through  the 
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post-office,  is  quite  erroneously  enunciated  in  the  first  of  said 
instructions;  which  vitiates  that  mode  of  service,  because 
the  indorser  lived  in  the  same  town  where  the  note  was  pay- 
able. He  insists,  that,  as  the  indorser  and  ii^orsee  had  their 
separate  residences  in  different  towns  and  States,  the  precise 
relations  between*  the  parties  existed,  and  all  the  circumstances 
concurred,  which  were  proper  and  necessary  to  bring  the  case 
within  the.  very  terms  of  the  rule  allowing  service  of  the  notice 
through  the  post-office;  that  the  post-office  at  Yicksbivg, 
where  the  indorser  lived,  was  the  proper  and  only  post'H^ffice 
to  which  the  notice  could  have  been  sent  for  delivery,  within 
the  terms  of  the  rule  ;  and  that  the  circumstance  of  the  bank 
where  the  note  was  payable  happening  to  be  situate  in  the  same 
town  was  utterly  immaterial. 

2.  Had  it  been  necessary  (and  we  hold  it  clearly  unnecessa- 
ry) to  invoke  the  aforesaid  memorandum  and  the  bank  us^ige 
in  support  of  the  notice  through  the  post-office  in  thistase, 
then  we  should  insist  t)iat  the  aforesaid  memorandum,  with 
the  aforesaid  evidence  of  the  bank  custom  and  usage,  was  suf- 
ficient and  proper  to  be  left  to  the  jury  as  evidence,  to  be 
weighed  and  considered  by  them,  of  the  defendant's  consent  tp 
waive  personal  service  of  the  notice,  and  to  receive  it  through 
the  post-office  ;  consequently,  that'  such  evidence  was  far  too 
peremptorily  nded  out,  and  the  instructions  so  ruling  it  out 
tSEenched  very  far -within  the  true  boundaries  of  the  jury's 
{NTOvince  and  function. 

Mr.  Crittendenf  for  the  defendant  in  error,  said  that  it  was 
not  proved  where  the  plaintiff  lived ;  but  the  place  of  his  res- 
ideiu^e  was  a  matter  of  ho  consequence.  The  rule  as  to  par- 
ties referred  to  the  partite  to  the  note,  and  not  parties  to  the 
suit. 

For  the  insofifeiency  of  the  notice,  he  referred  to  Bank  of 
Columbia  v.  Lawrence,  1  Peters,  583 ;  Williams  v.  Bank  of 
the  United  States,  2  ib.  101 ;  Wilcox,  &c.  v.  McNutt,  Howr 
ard.  Miss;  Rep.  776 ;  6  ib.  615 ;  Ireland  v.  Eip,  10  Johns. 
490 ;  11  ib.  231 ;  Smedes  v.  Utica  Bank,  20  ib.  372 ;  7  How- 
ard,  Bliss.  Rep.  565. 

With  respect  to  the  rule  having  been  dispensed  with  by 
agreement  of  parties,  it'  is  evident  that  the  person  who  gave 
the  notice  was  misled.  He  supposed  that  it  was  an  agreement 
that  it  diould  be  sent  through  the  post-office ;  but  it  cannot  be 
so  construed,  nor  would  a  jury  be  justifiable  in  putting  such  a 
construction  upon  it.  The  court,  therefore,  was  right  in  with- 
holding the  evidence  firom  the  jury. 
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Mr.  FendtUlj  on  the  same  side. 

In  this  case,  two  questions  are  presented  by  the  recortii.  The 
first  is,  Was  the  notice  sufficient  in  law  ?  The  second  is,  If 
the  notice  was  not  sufficient  in  law,  is  it  made  sufficient  by  any 
lawful  usage,  or  by  any  agreement  between  the  parties  ? 

4s  to  the  first  question^ — It  is  not  denied,  on  the  other  side, 
that  where  the  party  entitled  to  notice  and  the  holder  reside  in 
the  same  place,  notice  must  either  be  given  to  the  party  enti- 
tled to  it  personally,  or  must  be  left  at  his  dwelling  or  place  of 
business.  But,  it  is  said,  in  this  case.  Bowling,  the  holder,  re- 
sided in  Harylluid,  and  Harrison,  the  party  entitled  to  notice, 
at  Yicksburg ;  and  that,  the  parties  thus  residing  in  different 
places,  the  notice  sent  through  the  post-office  is  sufficient. 

It  is  a  good  answer  to  tlus,  that  the  record  does  not  show 
that  Bowling  and  Harrison  did  reside  at  different  jdaces.  It  de- 
scribes Bowling  as  a  '<  cUizen  of  the  State  of  Maryland,"  which 
he  may  have  been,  and  yet  have  been  ruiding  at  Ticksburg 
when  the  note  was  dishonored.  The  judicial  presumption  aris- 
ing from  the  record  is,  that  he  was  then  residmg  at  Yick£l>urg. 
A  fact  so  important,  according  to  the  argument  on  the  other 
9de,  as  his  residence  at  a  different  jdace,  and  so  capable  of  be- 
ing proved,  would,  it  may  be  fairly  supposed,  have  been  proved, 
if  it  existed. 

But  another  and  a  conclusive  aaswer  is,  that  the  Planters' 
Bank,  the  agent  for  collecting  the  note,  was  in  Yicksbm^,  the 
place  where  Harrison  resided.  The  not^  was  made  payable  at 
the  Planters'  Bank  at  Yicksburg,  where  it  was  the  duty  of  the 
holder  to  be,  and  demand  payment.  He  was  there,  either  per- 
sonally or  by  his  agent,  who  resided  in  Yicksbm^,  and  did  de- 
mand payment  at  the  bank.  The  notice  given  by  the  collect'^ 
ing  bank,  being  an  act  within  the  scope  of  its  agency,  was  the 
act  of  Bowling,  the  holder  of  the  paper.  "  For  all  the  pur- 
poses of  the  law,  the  agent  or  banker  is,  in  such  cases,  treated 
as  substantially  a  distinct  and  independent  holder.  Indeed, 
upon  any  other  ground,  it  would  be  impracticable  for  the  real 
holder,  in  many  cases,  to  make  due  presentment,  and  give  liie 
notice  of  the  dlshpnor  of  the  note,  so  as  ta  charge  the  antece- 
dent indorsers,  especially  if  he  lived  at  a  distance  firom  the  plaob 
where  the  presentment  and  dishonor  took  place."  Story  on 
Promissory  Notes,  ^  386,  2d  ed. 

The  general  rule  on  the  subject  of  notice  is  so  well  settleo, 
that,  even  were  it  merely  arbitrary,  public  policy-and  conunar- 
cial  convenience  require  that  it  should  be  strictly  observed. 
But  it  is  not  arbitrary.  It  rests  on  a  sound  princi]^e.  '*  The 
object  of  the  notice  is  to  afford  an  opportunity  to  the  drawer 
to  obtain  seciuity  from  those  persons  to  whom  they  are  enti- 
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tied  to  resort  for  indemnity."  3  Kent's  Comm.  107  (2d  ed.). 
It  follows,  as  a  corollary  to  this  proposition,  that  the  iiotice 
should  be  early,  and  either  personal  to  the  party  entitled  to  it, 
at  sent  to  the  place  where  he  is  most  likely  to  receive  it 
promptly.  As  he  is  presumed  to  be  habitually  at  his  dwelling 
and  place  of  business,  and  may  not  go  or  send  regularly  to  the 
post-office,  a  notice  left  at  one  or  the  other  of  the  former 
places  is  more  likely  to  reach  him,  and  to  reach  him  jNromptly, 
than  when  left  at  the  post'K>ffice.  Hence  the  general  rule,  that 
the  notice  must  either  be  personal,  or  be  left  at  the  dwelling  or 
place  of  business  of  the  party  noticed.  '^  The  law,"  says 
Judge  Story,  "  requires  that  the.  notice  should  be  either  per- 
sonal, or  at  the  domicile  or  at  the  place  of  business  of  the  in- 
dorser,  so  that  it  may  reach  him  an  the  very  day  an  which  he 
is  entitled  to  notice."  Story  on  Promissory  Notes,  ^  322.  So 
£Bur  is  the  doctrine  carried  in  England,  that  notice  must  be 
given  at  the  earliest  moment,  ^^  omissis  omnibus  aUis  nego- 
<fis,"  and  so  as,  if  practicable,  to  be  actually  received,  t^, 
^<  in  some  cases  w;here  the  indorser's  residence  is  unknown,  but 
he  is  known  to  resort  during  certain  hours  at  a  certain  place, 
as  at  the  Royal  Exchange,  the  Bank  of  England,  Com  Ex- 
change, or  any  public  office,  the  notice  ought  to  be  given  dur- 
ing those  hours."  Chitty  on  Bills,  516  (8th  Am.  edit,  ch.  10). 
Where  the  party  noticing  and  the  party  noticed  reside  in  dif- 
ferent places,  the  Idw  allows  the  notice  to  be  sent  by  post ;  but 
one  reason  of  this  is,  that,  in  many  cases,  the  notice  will  be 
sooner  received  by  post  than  if  otherwise  conveyed.  The 
adjudged  sufficiency  of  a  notice  sent  through  a  letter-carrier  or 
penny-post^  though  the  parties  reside  in  the  same  city  or  town, 
has  been  sometimes  treated  as  a  relaxation  of  the  rule,  or  an 
exception  to  it.  It  is  so,  however,  only  apparently ;  the  letter- 
carrier  or  penny-post  being  treated  merely  as  an  agent  or  mes- 
senger for  delivering  the  notice.  Story  on  Promissory  Notes, 
^323. 

The  general  principle  is  not  affected  in  its  application  to 
this  case  by  the  authorities  cited  on  the  other  side.  In  the 
Bank  of  Columbia  v*  Lawrence,  1  Peters,  584,  the  question 
was  as  to  the  sufficiency  of  a  notice  sent  by  mail  to  a  person 
residing  in  a  place  different  from  that  where  the  demand  was 
made.  In  Williams  v.  The  Bank  of  the  United  States,  2  Peters, 
101,  the  question  was,  whether  notice  left,  imder  certain  cir- 
cumstances, at  the  house  of  a  neighbour  of  the  party  noticed, 
Was  sufficient.  In  Miller  v.  Hacldey,  5  Johns.  375,  the  parties 
resided  in  different  places.  So,  too,  in  Munn  v.  Baldwin, 
6  Mass.  316,' in  which  it 'was  held  that  notice  sent  by  mail  was 
sufficient  ]  and  that  putting  a  notice  in  the  post-office  is  con- 
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elusive  evidence  of  notice.  So,  too,  in  Cuyler  v.  Nellis,  4  WencL 
398,  the  parties  resided  in  different  places;  and  there  being 
two  post-offices  in  the  place  where  the  noticed  party  resided, 
having  distinct  designations,  it  was  held  that  a  notice  sent  by 
mail,  and  directed  to  him  merely  at  the  place  where  he  resided, 
was  insufficient.  The  rule  is  precisely  stated  in  the  passage 
cited  yesterday  from  Bayley  on  Bills,  276, 277  (2d  Am.  edit. ) : — 
<<  The  sufficiency  of  a  notice  sent  by  the  mkil  is  well  estab- 
lished in  the  United  States,  where  the  person  to  be  charged 
resides  in  a  different  town  or  {dace  from  thai  in  which  the  pre-' 
Mentment  is  made.  But  where  he  resides  in  the  same  place,  a.* 
notice  to  him  .must  be  personal,  or  left  at  his  residence  or  place 
of  business."  In  many  of  the  cases  cited  to  this  passage  by 
the  editor,  the  reasoning  of  the  court  substantially  sustains 
the  principle  as  stated  in  the  text ;  and  one  of  them,  that  of 
Smedes  v.  Utica  Bank,  20  Johns.  38^,  is  conceded  to  do  -so. 
In  this  case,  it  is  observable  that  the  court  cite  Ireland  v.  Kip, 
10  Johns.  382,  as  affirming  the  rule  in  the  terms  stated  in  Bay- 
ley.  The  citation  is  from  the  reporter's  marginal  statement. 
The  wards  of  the  court's  opinion  are  different.  The  case  came 
again  before  the  same  court ;  and  they  speak  of  the  rule  a& 
applying  <<  where  the  parties  reside  in  the  same  city  or  place.^* 
Ireland  v.  Kip,  11  Johns.  232.  Thus  it  appears  that  in  this 
case,  as  reported  in  10  Johnson,  the  reporter  correctly  appre^ 
bended  the  court,  and  that  the  court  considered  the  rule  re- 
quiring notice  to  be  personal,  or  left  at  the  dwelling,  tec., 
'<  where  the  parties  reside  in  the  same  city  or  place,"  as  being 
only  another  form  of  the  rule  requiring  the  notice  to  be  per- 
sonal or  left  at  the  dwelling,  4lc.,  where  the  party  noticed  re- 
sides in  the  scmie  place  where  the  presentment  is  made.  And 
so  Judge  Story  is  to  be  understood  in  his  statement  of  the  rule. 
Story  on  Promissory  Notes,  ^  312  (2d  edit).  Among  the 
authorities  cited  by  that  learned  judge  is  the  passage  in  Bay- 
ley  to  which  we  have  referred.  In  the  case  of  Burrows  et  al. 
V.  Hannegan,  1  McLean,  310,  cited  by  Judge  Story,  the  ques- 
tion was  as  to  the  sufficiency  ^f  the  demand.  But  the  remarks 
of  the  court  are  equally  applicable  to  the  notice.  In  the 
case  of  the  Louisiana  State  Bank  v.  Rowel  et  al.,  18  La.  Rep. 
508,  it  was  held,  that,  where  the  indorser  lived  within  three 
miles  of  the  post-office,  notice  put  there  was  not  sufficient.  In 
that  case  the  brief  and  lucid  exposition  given  by  the  court  of 
the  law  merchant  on  the  subject  of  notice,  taken  in  coimection 
with  Story  on  Promissory  Notes,  as  to  the  legal  identity  of 
the  noticing  party  with  his  agent,  fully  sustains  the  rule  as  we 
assert  it.  In  Porter  v.  Boyle  et  al.,  8  La.  Rep.  170,  where  the 
indorser  resided  in  a  fauxhourg  of  New  Orleans,  notice  of 
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Iflotest  addieflsed  to  bim  and  deposited  in  the  city  pott-office 
WB8  held  to  be  insoffici^ity  without  showing  reasonable  dili- 
gence in  endeayooring  to  give  him  penooal  notice.  Though 
tbe  question  now  before  the  court  is  adniitted  to  be  one  of  gen* 
end  commercial  law,  unaffected  by  any  local  law  of  Ifisiis* 
sippi,  the  cases  of  Wilcox  60  Feam  v.  McNutt,  2  Howard, 
Miss.  R.  776,  P^ttrick  t.  Beasley,  6  Howard,  Mliss.  R.  609{ 
and  Hogatt  v.  Bingaman,  7  Howard,  Miss.  R.  568,  which  were 
cited  yesterday,  have  all  the  weight  which  elaborate  investi- 
gation, able  reasoning,  and  consistent  adjudication  can  gire  to 
authority.  HThe  first  of  them  appears  to  haye  been  decided 
before  the  note  in  controversy  was  due.  The  decision  of  the 
highest  court  in  the  State  had  settled  the  law,  so  far  as  such  a 
decision  could  settle  a  question  not  of  local  jurisprudence?  It 
may  be  properly  referred  to  here  as  an  impressive,  but  in  this 
instance  disregarded,  caution  to  holders  of  negotiable  paper. 
In  the  last  of  the  three  Mississippi  caseS|  the  principle  of  the 
two  preceding  decisions  was  rei^BBrmed ;  the  counsel  for  the 
holder  of  the  paper  conceding,  as  a  rule  beyond  denial,  that  if 
parties  live  in  ^e  same  town,  or  have  a  place  of  business 
therein,  the  notice  must  be  personal,  or, at  the  dwelling-house 
or  idace  of  business ;  and  the  court  say,  that  notice  of  the  dor 
mand  and  protest  of  negotiable  paper  cannot  be  given  through 
the  post-offiee,  unless  tibe  same  is  to  be  transmitted  by  miul. 
The  court  here  substantially  reassert .  the  general  principle, 
that  the  mail  is  a  legal  instrument  of  notice  in  excepted  cases 
only.  The  holder  is  not  required  to  give  personal  notice  or  to 
leave  it  at  the  dwelling,  ^.,  where  the  party  to  be  charged 
lives  at  a  distance ;  — but  if  he  lives  in  the  place  where  the 
demand  is  made,  it  is  as  easy  to  take  the  notice  to  him  person- 
ally, or  to  his  dwelling,  &c.,  as  to  take  it  to  the  post-office ;  and 
in  such  case  the  geheral  rule  prevails. 

As  to  the  second  question :  — 

This  point,  though  not  pressed  in  argument,  has  not  been 
abandoned. 

The  general  rule  as  to  usage  is,  that  usage  prevails  only 
where  the  law  is  silent.  Chitty  on  Bills,  66  (8th  Am.  edit.). 
In  one  of  the  Mississippi  cases  which  we  have  cited,  the  court 
rebuke  the  attempts  of  a  few  notaries  to  set  up  their  particular 
practice  as  a  usage.  Wilcox  d&  Feam  v.  McNutt,  2  Howard, 
Miss.  R.  784 

But  in  this  case  the  practice  of  the  Planters'  Bank  in  giving 
notices  was  proved  to  be  conformable  to  law.  The  witness 
says,  "that,  for  several  years  prior  to  the  maturity  of  said 
note,  it  had  been  the  usage  of  the  Planters'  Bank  of  Ticks- 
burg  to  have  notice  served  personally  upon  the  indorsers  resi- 
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dent  in  Yicksburg,  unless  there  was  a  memorandum  on  the 
note  appointing  some  place  at  which  notice  would  be  reoeired.'' 
In  this  case,  at  the  foot  of  the  note  were  written,  in  the  hand- 
writing of  the  defendant,  the  words,  "  Third  indorser,  J..  P. 
Harrison,  lives  at  Ticksburg."  This  unsigned  memorandum  the 
witness  ''  supposed  to  be  an  undertaking  on  his  part  to  receive 
notice  through  the  Vicksburg  post-ofl5ce,"  &c.  The  natural 
inference  from  the  memorandum  is  exactly  the  reverse,  namely, 
that  the  indorser,  having  designated  the  place  of  his  residence 
and  there  stopped,  expected,  should  the  note  be  dishonored, 
the  legal  incident  to  follow  of  notice  to  himself  personally,  of 
left  at  his  dwelling  or  place  of  business.  The  supposition  of 
the  witness,  who  appears  to  have  been  the  notary  employed  to 
protest  the  note,  was  a  mere  guess,  and  a  very  wild  one.  It 
was  not  evidence.  Had  there  been  any  evidence  of  an  agree- 
ment on  the  part  of  Harrison  to  waive  his  legal  right  to  per* 
sonal  notice,  and  to  receive  notice  through  the  post-office^  the 
court,  we  admit,  ought  to  have  let  it  go  to  the  jury,  whoee 
province  it  is  to  determine  on  the  sufficiency  of  evid^iccL 
But  here  there  was  no  evidence  of  such  an  agreement,  and  the 
court,  in  substance,  so  told,  and  properly  told,  the  jury.  It  wm 
clearly  the  province  of  the  court  to  determine  the  legal  impoft 
of  the  written  memorandum. 

Mr.  JoneSj  in  reply  and  conclusion,  insisted  that  the  nde 
was,  that,  if  the  parties  lived  in  the  stole  town,  the  notice  muM 
be  personal ;  but  if  in  different  towns,  the  post-office  was  the 
proper  medium.  1  Peters,  563 ;  5  Johns.  684 ;  6  Mass.  R.  315*^ 
4  Wendell,  398,  where  all  the  cases  are  examined.  Etehef 
Bowling  or  the  bank  must  be  considered  as  the  holder  ot  Aa 
note.  If  Bowling  was  the  holder,  he  was  entitled  to  have  the 
note  sent  to  him  in  Maryland^  upon  its  non-payment>  and  it 
would  Aen  become  his  duty  to  notify  the  indorser^  Hanium, 
through  the  post-office.  But  instead  of  this,  he,  through  his 
agent,  placed  the  notice  at  once  in  the  post-office  at  Yicksbtorg. 
If  the  bank  was  the  holder,  then  the  case  comes  under  the 
rule  which  requires  the  holder  to  notify  the  last  indorser,  who 
is  then  to  notify  the  preceding  one,  and  so  on.  The  bank 
should,  therefore,  in  this  case,  also  have  sent  a  notice  to  Bow- 
ling in  Ifaryland,  whose  duty  would  have  been  to  notify  Har- 
rison through  the  post-office.     But  why  not  take  a  short  cut  ? 

It  is  said  that  Bowling's  residence  is  not  proved.  But  the 
declaration  avers  it,  and  it  is  too  late  now  to  doubt  it. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 
The  first  assigmnent  of  error  in  this  case  is  to  the  instrac- 


^ 


JAirUABT  TEBM«  184a  M9 

Bowling  V.  Hftrriton. 

tion  giTen  by  the  court  to  the  juiy, — ''  That,  to  charge  an  m* 
doTBer  if  he  lived  in  the  toWn  in  which  the  note  was  made 
payable^  the  notice  mnit  be  persona^  unless  he  had  agreed  to 
lecaiTe  it  elsewhere,  or  unless,  by  custom  and  usage  of  the 
bank  at.  whkh  the  note  is  payaUe,  the  notice  of  non-payment 
wa9  left  at  the  post-office." 

As  the  only  question  on  the  trial  of  the  cause  was  the  suf- 
ficiency of  notice  left  at  the  post-office  at  Yicksburg  to  charge 
an  indorser  residing  there,  and  not  whether  a  copy  left  at  his 
dwelling-house  or  place  of  business  would  )>e  {ffoper,  the 
jdirase  <'  personal  notice  "  was  evidently  intended  and  under* 
stood  to  include  the  latter  in  oj^position  to  the  former.  This 
instruction  is,  thyerefore,  not  objected  to  on  the  groimd  of  any 
inaccuracy  of  expression  aa  that  point  But  the  complaint  i% 
that  the  nile  of  law  on  this  subject  was  erroneously  enunci^ 
sdted  by  the  court;  in  stating  the  conditions  under  whK^h  a  per* 
scmal  service  of  notice  oo  an  indorser  is  required  to  be  ^^  rtai* 
dtnee  in  the  town  where  the  note  woe  made  payahleJ*^ 

It  is  true,  the  terms  in  which  the  rule  of  law  on  that  subject 
is  usually  stated  differ  firom  those  used  by  the  court  on  this 
Qcoasion.  In  Williams  v.  United  States  Bank,  2  Peters,  101, 
it  JS  thus  stated  by  this  court :  *-* "  If  the  juiitiet  reside  in  the 
same  city  or  town,  the  indorser  must  be  p^vonally  noticed 
of  the  dishonor  of  the  bill  or  note,  either  verbally  or  in  writing, 
or  a  written  notice  must  be  left  at  his  dwelling-house  or  {dace 
cC  business." 

Mr.  Justice  Story  (Story  on  Bills,  ^  312)  states  the  rule  in 
these  words: — ^' Where  the  party  entitled  to  notice  and  Uie 
hoider  reside  in  the  same  town  or  city,  the  general  rule  is,  that 
the  notice  should  be  given  to  the  party  entitled  to  it,  either 
personally,  or  at  his  domicile  or  place  of  business."  ' 

The  indcNTsee  or  owner  of  the  note  in  this  case  resided  in 
Maryland,  and  the  indorser  in  Yicksl)urg ;  and  it  is  contended 
that,  as  they  are  the  otoIj  partieSy  and  do  not  reside  in  the  same 
.place,  the  rule  is  inapplicc^le  to  the  case. 

But  we  are  of  opinion,  that,  whether  we  regard  the  reasons 
upon  which  this  rule  is  founded,  or  a  correct  construction  of 
the  terms  in  which  it  is  usually  stated,  the  instruction  given 
by  the  court  below  was  correct,  and  not  such  as  to  mislead  the 
jury  in  the  application  of  the  law  to  the  circumstance  of  the 
case  before  them. 

The  best  evidence  of  notice  is  proof  of  personal  service  on 
the  party  to  be  affected  by  it,  or  by  leiiving  a  copy  at  his  dwell- 
ing. Depositing  a  notice  in  the  post-office  affords  but  pre- 
sumptive evidence  of  its  reception,  and  is  permitted  to  be  sub- 
stituted for  the  former  only  where  the  latter  would  be  too 
«8* 
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inconvenient  or  expensive.  Hence,  when  the  conyenience  of 
the  public  post  is  not  needed  for  the  inirpose  of  transmission 
or  conveyance,  there  is  no  reason  for  its  use,  or  for  waiving 
the  more  stringent  and  certain  evidence  of  notice ;  and  there- 
fore, in  the  practical  application  of  the  rule,  the  relative  position 
of  the  person  giving  the  notice  and  the  party  receiving  it  forms 
the  only  criterion  of  the  necessity  for  relaxing  it. 

A  very  large  portion  .of  the  commercial  paper  used  in  this 
country  is  similar  to  that  which  is  the  subject  of  the  present 
suit.  They  are  notes  made  payable  at  a  certain  bank.  The 
last  indorsee  or  owner  transmits  it  to  that  bank  for  collection ; 
if  funds  are  not  deposited  there  to  meet  it  when  due,  it  is 
handed  to  a  notary  or  agent  of  the  bank,  who  makes  demand 
and  protest,  and  gives  notice  of  its  dishonor  to  the  indorsers ; 
if  they  live  in  the  same  town  or  city  where  the  bank  is  sit- 
uated and  the  demand  made,  and  ^'  tohere  the  note  woe  payahU,^^ 
he  serves  it  personally,  or  at  their  residence  or  place  of  busi- 
ness ;  if  they  live  at  a  distance,  so  that  such  a  service  would  be 
inconvenient  and  expensive;^  he  sends  the  notice  by  mail  to  the 
nearest  post-office,  or  such  other  place  as  may  have  been  desig- 
nated by  the  party  •  on  whom  it  is  to  be  served.  This  i&  and 
has  been  the  daily  practice  and  construction  of  the  rule  in 
question  over  the  whole  country,  and  the  only  one  consonant 
with  reason. 

This  practical  application  of  the  rule  is  correctly  stated  by 
the  court  in  their  instruction  to  the  jury  as  connected  with  the 
circumstances  of  the  case  before  Uiem,  and  also  within  its 
terms  as  it  is  usually  stated  in  the  books.  The  term  ^'  holder  " 
is  properly  applied  to  the  person  having  possession  of  the  paper 
ahd  making  the  demand,  whether  in  Us  own  right  or  as  agent 
for  another.  The  Planten'  Bank  of  Ticksburg  V9%jre  the 
^^  holders  "  of  this  note  for  collection,  and  were  bound  to  give 
notice  to  all  the  indorsers.  (Smedes  v.  The  Utica  Bemk, 
20  Johns.  372.)  The  notary,  also,  who  held  the  note  as 
agent  of  the  owner  for  the  purpose  of  making  demand  and 
protest,  may  be  prdperly  considered  as  the  '^  holder "  within 
the  letter  and  spirit  of  th|s  rule.  On  a  careful  examination  of 
the  very  numerous  cases  in  the  books  in  which  the  rule  under 
consideration  has  been  enunciated  in  the  terms  above  jstated, 
they  will  be  found  not  essentially  to  differ  from  the  pr^nt  in 
their  circumstances.  In  some  instances,  also,  the  rule  haa  been 
stated  in  the  terms  used  by  the  court  below.  (See  Bay  ley  on 
BiUs.) 

An  exception  is  taken,  dso,  to  tne  instruction  of  the  court,  — 
"  That  the  memorandum  attached  to  the  note  in  this  case  was 
not  a  sufficient  agreement  to  receive  notice  at  the  post-office, 
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and  to  dispense  with  personal  notice  on  the  indorser ;  and  that 
the  custom  and  usage  of  the  banl^  as  proved  in  this  case,  were 
not  sufficient  to  dispense  with  jpersonal  notice." 

The  memorandum  is  in  the  following  words :  —  '<  Third  inr 
dorser,  J.  P.  Harrison,  lives  at  Yicksburg."  The  only  direct 
evidence  of  usage  was,  '^  that,  for  several  years  prior  to  the  ma- 
turity of  said  note,  it  had  been  the  usage  of  the  Planters'  Bank 
of  Yicksburg  to  have  notice  served  personally  upon  the  indors- 
ers  resident  in  Yicksburg,  unless  there  was  a  memorandum  on 
the  note  desigiiating  a  place  where  notice  was  to  be  served ; 
t&en  the  notice  was  left  at  such  place."  This  is,  in  fact,  no 
usage  peculiar  to  Yicksburg,  but  the  general  rule  of  commer- 
.  cial  law.  The  notary  appears  to  have  mistaken  this  memoran- 
dum for  an  agreement  to  receive  notice  at  the  Yicksburg  post- 
office  ;  and,  however  willing  to  excuse  himself,  he  has  not  veur 
tured  to  swear  directly  that  there  was  any  known  usage  to  jus- 
tify this  construction,  or  rather  misconstruction,  of  this  memo- 
randum. The  cotlnsel  for  plaintiff  in  error  complain  that  the 
court  did  not  submit  it  to  the  jury  to  say  whether  an  inference 
might  not  be  drawn,  firom  some  equivocal  or  obscure  expres- 
sions of  the  witness,  that  there  was  such  a  usage. 

It  is  true,  the  jury  are  the  proper  judges  of  the  credibility 
and  weight  of  testimony,  but   the  court  should  not  instruct 
them  to  presume  or  infer  important  facts,  unless  there  be  testi- 
'  mony  which,  if  believed,  would  justify  such  a  conclusion. 

It  is  of  the  utmost  importance  to  commercial  transactions, 
that  the  rules  of  law  on  the  subject  of  notice  which  is  to  charge 
an  indorser  be  stable^and  certain,  and  not  suffered  to  fluctuate 
and  vary  with  the  notions  or  caprice  of  banking  corporations 
or  village  notaries.  A  usage,  to  be  binding,  should  be  definite, 
uniform,  and  well  knoWn.  It  should  be  established  by  clear 
and  satisfactory  evidence,  so  that  it  may  be  justly  presumed 
that  the  parties  had  reference  to  it  in  inaking  their  contract. 
Every  day's  experience  shows,  that  notaries,  in  many  places, 
fall  into  loose  waysjpf  performing  their  duties,  either  through 
negligence  or  ignonmoe ;  and  courts  should  be  cautious  how 
they  encourage  juries  to  {wesume  usages  and  customs  contrary 
I  to  the  settled  rules  of  law,  in  ovder  to  sanction  the  mistakes  or 

misconceptions  of  careless  or  incompetent  officers.    It  was  as 
I  easy  to  have  written  the  memorandum  on  this  note,  ''  The  in- 

I  doner f  J.  P.  Harrison,  agrees  io  receive  notice  at  the  Yicksbuq; 

post-office,"  as  to  write  it  .in  it$  present  form;  and  one  oan 
hardly  conceive  of  the  possibility  of  a  well-known  and  estab-» 
lished  usage,  that  a  written  memorandum  should  be  ^construed 
without  any  regard  to  its  terms  or  plain  meaning.  Those  who 
affirm  the- existence  of  such  a  strange  usage  should  be  held  to 
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Strict  proof  of  it ;  and  the  court  were  right  in  not  submitting 
it  to  the  jury  to  infer  such  an  improbable  and  unreasonable 
custom,  by  forced  or  astute'  construction  of  equivocal  expres- 
sions fix)m  a  willing  witness. 
Let  the  judgment  be  afllrmed* 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  and  was  arg.ued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered^  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  with  costs. 
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Wilson. 

The  ilBtotAS  of  lowm  preride  a  mode  for  taking  billf  of  exeeptioiia,  by  dtreetiiig  that 
^ey  shall  be  taDdered  to  the  jodp  for  hia  ngnature  during  the  progreai  of  the 
trial,  although  jud^ei  may,  and  often  do,  lign  billt  of  exception,  mtiie  fro  fimc, 
after  the  trial. 

Such  is  also  the  £n|liab  practice  under  the  Statute  of  Westminster  2,  and  anoh  \m 
the  prsctice  recognised  oy  this  court. 

Therefore,  where  a  bill  of  exceptions  was  signed  two  years  after  the  trial,  the  Su- 
preme Court  of  Iowa  were  right  in  striking  it  oat  of  the  record. 

Where,  after  Terdict,  a  motion  was  made  for  a  new  trial,  which  was  held  under  a 
continuance,  and  an  entry  wss  afterwards  made  that  the  motion  was  overruled, 
and  judgment  entered  on  the  Terdict,  but,  at  the  time  of  such  entry  and  judg- 
ment, the  court  was  not  lagally  in  session,  it  was  no  error  in  the  court,  at  a  sub* 
sequent  and  re^lar  term,  to  treat  the  entry  thus  irregularly  made  as  a  nullity,  to 
decide  the  motion,*  and  enter  up  judgment  according  to  the  yerdict. 

The  diffsrence  between  this  case  and  Uiat  of  the  Bank  of  the  United  States  v.  Ifoau 
(6  toward,  31)  pointed  out 

A  continuance,  relating  back,  may  be  entered  at  any  time,  to  efibct  the  purposes 
of  justice. 

This  cause  was  hrought  up  by  writ  of  error  from  the  Su- 
preme Court  of  the  Territory  of  Iowa. 

It  was  an  action  commenced  in  the  District  Court  of  Scott 
cotmty,  in  the  Territory  of  Iowa,  by  Wilson  against  Sheppard 
and  others,  for  a  breach  of  a  contract  for  hiring  a  steamboat. 
It  is  not  necessary  to  state  the  facts  in  the  case,  or  any  other 
circumstances  than  those  upon  which  the  decision  of  this  court 
turned. 

On  the  7th  of  October,  1841,  the  cause  came  on  for  trial  in 
the  District  Court  of  Scott  county,  when  the  jury  found  a  ver- 
dict for  the  plaintiff,  and  assessed  his  damages  at  $  1,837.50. 

A  bill  of  exceptions,  containing  a  recapitulation  of  the  evi- 
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doDce  upon  both  sides  and  sundry  prayeis  to  the  court,  is  found 
in  its  proper  jdace  in  the  record ;  but  the  date  of  its  signature 
by  the  judge  is  the  21st  day  of  December/ 1843,  whereas  the 
tnal  took  place  in  October,  1841. 

A  motion  for  a  new  trial  was  made  by  the  counsel  for  the 
defendants  upon  several  grounds,  which  it  is  not  necessary  to 
specify. 

In  April,  1842,  the  court  conunjenced  in  Scott  county  on  the 
4th,  and  in  Clinton  county,  in  the  same  district,  on  the  11th. 
But  on  the  12th  of  April,  whilst  the  court  was  in  session  in 
Clinton  county,  the  following  entries  were  made  in  Scott 
county :  -* 

JoHH  WiLsoiT  V.  JoHir  C.  Shkppard  et  al. — Asmimpsit. 

And  now  come  the  parties  by  their  attomfeys,  and  the  de- 
fendants move  for  Judgment  on  the  motion  for  a  new  trial, 
made  and  argued  at  the  last  term  of  this  court  in  this  cause, 
and  held  under  advisement  until  the  present  term. 

Judgment. 

It  is  considered  by  the  court,  that  said  defendants  take 
nothing  by  their  said  motion;  and  thereupon  the  plamtifT 
moves  the  court  for'Judgment  upon  the  verdict  rendered  by  the 
jurors  aforesaid  at  the  last  term  of  this,  court  in  this  cause.  It 
is  therefore  considered  by  the  court,  that  the  plaintiff  recover 
of  the  defendants  the  said  sum  of  eighteen  hundred  and  thirty- 
seven  dollars  and  fifty  cents,  his  damages  aforesaid  in  focm 
aforesaid  assessed,  besides  his  costs  by  him  about  his  suit  in 
this  behalf  expended,  and  that  execa  lOn  issue  therefor. 

Appeal  granied. 
And  thereupon,  the  said  defendams,  by  their  attorney,  pray 
an  appeal,  which  was  allowed. 

Whether  or  not  this  appeal  prevented  the  District  Court  of 
Scott  county  from  correcting  the  erroneous  entry  was  one  of 
the  questions  before  this  court. 

At  October  term,  1842,  the  following  proceedings  took  place 
in  the  District  Court  of  Scott  county :  — 

PtainHff^s  Motion  for  Judgment 

Andrafterwards,  to  wit,  on  the  third  day  of  October,  in  the 
year  of  our  Lord  1842;  the  said  plaintiff  filed  in  the  court  afore- 
said the  following  motion  for  judgment  in  this  cause,  to  wit :  — 

Wilson  v.  Sheppard  and  others. 

And  now,  at  this  day,  October  term,  1842,  comes  the  said 
plaintiff,  by  MitbheU  &  Grants  his  attorneys,  and  moves  the 
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court  to  enter  up  judgment  in  this  caose,  as  of  the  last  fiadl  term 
of  this  conrt  Mitchell  •&  Gramt,  fw  PlaifMff. 

Second  Judgment. 

And  afterwards,  to  wit,  on  the  7th  day  of  October,  in  the 
year  last  aforesaid,  the  following^  proceedings  were  had,  to 
wit:  — 
Wilson  v.  BmTTABS>  ahd  othsbs.  -*  Auuimpnt. 

This  day  came  the  said  plaintiff,  by  his  attorney,  and  it  ap- 
praring  to  the  court,  that,  at  a  previous  term  of  this  court,  to 
wit,  the  October  term,  1841,  the  issue  previously  joined  in  this 
cause  was  submitted  to  a  jury,  who,  after  hearing  the  evidence 
and  arguments  of  counsel,  returned  into  court  the  following 
verdict,  to  wit :  they  find  the  issue  for  the  plaintiff,  and  assess 
his  damages  at  th^  sum  of  eighteen  hundred  and  thirty-seven 
dollars  and  fifty  cents. 

JflP^  fT^y^  ^  Defendani$i^ 

Whereupon,  a  motion  was  made  by  the  attorney  for  defend- 
ants for  a  new  trial  herein,  which  motion  was,  at  said  October 
term,  taken  under  advisement  by  the  court ;  and  it  further  ap- 
pearing to  the  court,  that  this  court  has  not  at  any  time  since 
decided  said  motion,  but  that  said  motion  was  continued  under 
advisement  until  the  present  term,  that  the  order  of  continu- 
ance at  last  term  was  not  entered  of  .record.  It  is  therefore 
ruled,  that  said  order  of  continuance  be  entered  ^^  nunc  pro 
tune^\'  and  the  court,  having  now  fully  considered  the  said 
motion  for  a  new  trial,  doth  overrule  .the. same.  And  it  is  fur- 
ther considered  by  the  court,  that  the  plaintiff  have  and  recov- 
er of  and  from  the  said  de^ndants  the  said  sum  of  eighteen 
hundred  and  thirty-seven  dollars  and  fifly  cents,  his  damages 
in  manner  and  form  aforeasdd  assessed,  together  with  his  costs 
by  him  about  his  suit  in  that  behalf  expended,  and  that  a  spe- 
cud  execution  against  the  property  attached  issue  therefor; 
thereupon  the  defendants  prayed  an  appeal  to  the  Supreme 
Court. 

To  this  judgment  of  the  District  Court,  the  counsel  for  the 
defendants  took  a  bill  of  exceptions,  with  a  view  to  carry  the 
case  up  to  the  Supreme  Court  of  Iowa. 

In  January,  1844,  the  case  came  before  the  Supreme  Cour^ 
of  Iowa,  when  the  counsel  for  Wilson  moved  to  strike  from  the 
record,  and  reject  from  the  consideration  of  the  court,  the  bill 
of  exceptions  filed  and  dated  in  December,  1843;  which  mo- 
tion the  court  sustained. 

The  counsel  for  Sheppard  then  moved  for  a  mandamus,  di- 
rected to  the  judge  of  the  District  Court,  of  Scott  county,  re- 


JANUABT  tEBM,  184a 


Slieppmrd  •%  al.  •.  Wiltoa. 


quiring  him  to  sign  and  seal,  nunepro  tunCj  the  bill  of  excep- 
tions tendered  on  the  original  trial.  Bat  the  court  refuaed  to 
grant  the  mandamua. 

After  some  other  proceedings,  which  it  is  not  necessaiy  to 
state,  the  Supreme  Court  of  Iowa,  in  January,  1845,  affinned 
the  judgment  of  the  District  Gk>urt  of  Scott  county. 

To  review  tUs  affirmance,  a  writ  of  error  brought  the  case 
up  to  this  court* 

It  was  argued  by  Mr.  Clement  Cox  and  Mr.  Learned  (in* 
print),  for  the  plaintifis  in  error,  and  by  Mr,  Chrani^  for  the  de- 
fendttQt. 

The  counsel  for  the  plaintiffs  in  error  assigiied  twelye  causes 
of  error,  the  last  six  of  which  are  as  follows :  — 

7th.  The  court  ened,  in  entering  an  order  for  a  continuance 
of  this  cause,  nunepro  tuncj  on  motion  therefor,  at  the  October 
term,  1842,  and  in  rendering  a  judgment  upon  the  verdict  of  the 
jury  at  said  term,  upon  a  mere  motion  of  the  plaintiff. 

8th.  The  court  erred,  ih  rendering  a  judgment  at  the  October 
term,  1842,  the  second  judgment  in  this  record,  aftelr  a  writ  oi 
error  had  been  sued  out  and  served,  and  made  a  supersedeas  by 
the  allowance  of  a  judge  of  the  Supreme  Court,  which  was 
then  pending. 

9th.  The  Supreme  Court  erred,  in  ^>unging  from  the  ree- 
Old  the  defendant's  bill  of  exceptions,  tendered  at  the  trial  of 
the  cause  before  the  District  Court  of  Scott  county. 

10th.  The  Supreine  Court  erred,  in  refusing  the  writ  of  man* 
damns,  on  the  motion  of  the  plaintiff  in  error,  to  the  judge  of 
the  District  Court  of  Scott  county,  requiring  the  said  judge  to 
sign  and  seal,  nunepro  tune,  the  bills  of  exceptions  tendered 
at  the  trial  of  this  cause  before  the  District  Court,  by  the  de* 
fsndants  below,  or  show  cause  against  the  said  motion. 

11th.  The  said  Supreme  Court  etred,  in  reversing  the  judg* 
ment  of  the  District  Court,  rendered  upon  the  verdict  of  the 
jury  on  the  12th  of  April,  1842,  on  the  ground  that  the  super- 
sedeas bond  did  not  appear  in  the  record  with  the  writ  of 


12th.  The  Supreme  Court  erred,  in  affirming  the  judgment 
of  the  District  Goprt,  rendered  on  the  7th  of  October,  184!^, 
being  fhe  second  judgmmit  rendered  in  said  cause,  and  which 
said  judgment  was  rendered  when  a  writ  of  error  was  pending, 
and  after  the  cause  had  been  removed  thereby  from  the  juris- 
diction of  said  District  Court. 

The  a^;ument  on  behalf  of  the  plaintiffs  in  error,  upon  the 
above  points,  was  as  foHows. 

We  will  now  examine-the  7th  and  8th  errors  assigned^  as 
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they  are  connected  in  substance,  and  inquito  what  this,  fint 
jadgment  of  April  was  in  its  character. 

Suppose  the  plaintiffs  in  error  had  acquiesced  in  this  judg- 
ment, and  ha4  not  taken  any  steps  to  have  it  reversed,  could 
not  the  plaintiff  below  have  enforced  his  judgment  ?  .  Was  it 
not  a  final  judgment  in  the  cause,  conclusive  on  its  £su:e,  upon 
the  parties  to  it,  upon  the  subject-matter  embraced  in  the.  suit  ? 
Suppose  the  plaintiff  below  had  issued  his  execution,  levied  it 
cq)ou  property,  and  aold  the  same  in  satislaction  of  the  judg- 
ment, while  the  judgment  riemained  unreversed,  and  without 
any  supersedeas  to  restrain  its  operations,  could  an  action  have 
been  maintained  against  the  officer  for  levying  upon,  taking, 
and  selling  the  defendants'  property  in  satisfaction  of  the  judg- 
ment debt  ?  We  say  it  cotdd  not ;  and  the  defendant  in  error 
thought  so,  too,  for  he  did  issue  his  executicm  upon  diis  judg- 
ment, which  appears  by  the  records,  and  the  officer  made  his 
full  return  thereof  before  the  writ  of  error  to  reverse  the  judg- 
ment was  sued  out.  In  6  Peters,  8,  the  Supreme  Court  de- 
cide,—  ^'If  execution  issue  upon  an  erroneous  judgment,  the 
party  who  acts  uader  it  is  justified  until  it  is  reversed,  for  it  is 
the  act  of  the  court."  So  in  9  Peters,  8,  the  court  say,  —  "A 
judgment  of  a  court  of  competent  jurisdiction,"  (which  meansi 
I  suppose,  a  court  having  a  legal  jurisdiction  of  the  subject- 
matter  of  the  suit,)  ''while  unreversed,  concludes  the  subject- 
matter  of  it  between  the  parties  to  it."  In  3  Cranch,  300,  the 
court  decide,  that  ''  a  juc^g^ment  of  a  court  of  competent  juris- 
diction, although  obtained  by  fraud,  has  never  been  considered 
void,  and  all  acts  done  under  such  judgments  are  valid  as  re* 
spects  third  persons."  Such  judgments,  then,  by  these  authori- 
ties, would  protect  the  sheriff  acting  under  the  authority  of  an 
execution  to  enforce  them.  Such  is  the  case  of  the  first  judg- 
ment rendered  in  this  c^use,  as  the  record  will  nhow.  Again, 
in  3  Dallas,  401,  the  court  ;9ay,  that  ''although  a  judgment  of 
an  inferior  court  be  defective,  yet,  if  in  its  nature  it  is  final, 
and  one  on  which  an  execution  can  issue,  the  party  is  entitled 
to  his  writ  of  error."  This  judgment  of  the  12th  of  April, 
1842,  was  not  only  final  by  its  terms,  but  it  was  one  on  which 
an  execution  could  issue,  —  one  on  which  the  plaintiff  below 
did  actually  issue,  and  have  a  legal  return  of  his  execution,  and 
one  on  which  we  were  entitled  to  a  writ  of  error.  We  obtained 
our  writ  of  error,  and  made  it  a  supersedeas,  as  the  record 
proves. 

The  court  erred,  then,  in  rendering  a  judgment  at  the  OctCH 
ber  term,  1842,  in  this  cause,  after  a  writ  of  error  had  been 
sued  out  and  was  pending,  and  which  was  made  a  supersedeas 
to  the  former  judgment  by  allowance  of  a  judge  of  the  Su- 
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pmiie  Court.  We  contend  tbat  the  writ  of  eiror  was  a  saper- 
aedeasy  and  stayed  all  proceiedings  of  the  District  Oourt  upon 
this  judgment  after  itii  date ;'  that  the  District  Court  was,  fin»n 
that  hour,  held  in  abeyance  in  relation  to  the  whole  cause  and 
every  matter  connected  with  it,  until  the  writ  of  error  was  die* 
posed  of  in  the  mpptSiBte  court.  For  this  point  I  refer  to  1 
Blackford,  483,  wfam  the  court  say,*— '^  A  writ  of  error  is  a 
supersedeas,  so  fiff  as  to  stay  all  proceedings  until  the  writ  of 
emNT  is  disposed  of.''  If  this  be  law, — and  the  books  are  full 
of  similar  decisions,-— then  we  say  Uiat  the  District  Court  of 
Scott  county  had  no  power,  at  the  October  tenn,  1842,  nor  at 
any  sobse^nt  term,  to  render  the  second  judgment  in  this 
causey  whidi  was  brought  there  'to  he  roTersod  by  the  second 
Writ  of  eixor  appended  to  the  record,  er&a  if  the  cause  was 
otherwise  opein  for  the  action  of  the  court,  and-  a  judgment 
might  have  been  legally  rendered  at  that  term. '  But  I  contend 
that  the  District  Court  had  no  power  or  legal  authority  *to  alter 
or  amend  a  final  judgment,  at  a  subsequent  term  after  it  is 
rendered.  It  can  only  amend  aa  to.  mere  fdrin.  We  refer  the 
court  to  1  Ohio  Reports,  375,  where  this  doctrine  is  folly 
laid  down;  also  to  2  Ohio  Reports,  32,  and  3  CHiio  Reports, 
306.  In  both  of  these  last  cases,  the  same  principles  are 
decided.  In  2  Washington's  C.  C.  R!  433,  the  court  de- 
cide, that,  ''where  there  is  error  in. entering  a  judgment,  the 
court^  at  a  subsequent  term;  caimot  set  it  «nde,  unless  iHras 
entered  by  misprision  of  the  clerk,  by  fraud.'^  This  is  a  strong 
case,  from  high  authority,  and  is  as  directly  in  point,  it  seems 
to  me,  as  bnguage  can  make  a  case.  In  3  Marshall's  Ken. 
Rep.  268,  the  court  say,r—  "  A  court  possesses  no  power,  at  a 
subsequent  term,  to  modify,  set  aside,  or  alter,  on  motion,  a 
judgment  of  a  previous  term.  This  proceeding  tnust  be  by 
writ  of  errcQr."  In  the  case  at  bar;  the  court  not  only  set  aside 
a  final  judgment  rendered  at  a  preceding  term,  but  in  defiance 
of  a  writ  of  error  issued  to  reverse  that  juc^ment ;  and  this 
was  done  on  the  motion  of  the  party  who  voluntarily  asked  to 
have  the  enroneotis  judgihept,  as  he  termed  it,  rendered. 

In  I  Greenleaf,  369,  the  court  decide,  that  ''  the  judgment 
of  a  court  of  competent  jurisdiction  cannot  be  affected  by 
entries  on  the  record,  except  upon  a  writ  of  error."  How 
much  less,  then,  should  an  entire,  judgment  be  annulled,  how- 
ever erroneous  it  may  be,  and  a  new  judgment  entered  at  a 
subsequent  term,  upon  a  mere  motion,  and  without  any  rule  for 
the'opposite  party  to  show  cause  against  it,  as  was  the  case  at 
bar.  It  is  decided  in  1  Blackford,  168,  that,  ^'a  grant  erro- 
neously made,  until  it  is  reversed,  is  a  bar  to  a  suit.''  The 
reasoning,  from  all  these  authorities,  seems  to  me  to  be  this, — 
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that  an  act  done  by  legal  authority,  appearing  on  its  face  to 
haye  been  correctly  done,  howerer  enoneoua,  can  only  be  cor- 
rected in  a  legal  manner,  and  by  the  proper  tribunal  in  whom 
the  law  has  vested  the  power  to  correct  the  error  compiain- 
ed  of. 

We  contend  that  the  court  had  no  power,  at  the  October 
term,  1842,  to  enter  any  judgment  whatever  in  this  cause ;  that 
the  court  had  not  then  any  jurisdiction  over  it.  The  cause, 
bad  been  discontinued  from  the  docket  of  the  court,  and  could 
not  be  brought  before  the  court  again,  either  by  motion  or  by 
any  other  process,  but  by  a  writ  of  procedendo  from  the  Su- 
preme Oourt,  reversing  the  judgment  of  April  upon  a  writ  of 
error.  After  the  judgment  of  April,  the  case  was  no  longer  on 
the  docket  of  the  court,  and  the  court  had  no  authority  to  eihf 
ter  a  continuance,  nunc  pro  tuncj  to  regain  a  jurisdiction  over 
the  cause,  when  its  judicial  functions  had  ceased  to  exist  in 
relation  to  it.  As  well  might  the  court  docket  a  new  case, 
nunc  pro  tunc^  with  all  its  previous  proceedings  made  out  in 
fcnm,  and  proceed  to  render  a  judgment  upon  motion,  without 
a  rule  to  the"  opposite  party  to  show  cause  against  it,  as  to  do 
what  appears  by  this  recoid  was  done,  so  far  as  either  proceed- 
ing would  be  justified  by  the  law.  For  an  authority  that  these, 
was  a  discontinuance  of  this  cause,  and  that  the  District  Court- 
could  not  again  assume  any  jurisdiction  over  it,  except  the  case 
had  been  remanded  from  the  Supreme  Court,  I  refer  the  court 
to  Graham's  Practice,  493,  to  8  Petersdorff,  387,  and  the. 
cases  there  refened  to.  In  the  first  case,  where  a  vmire  was 
returnable  on  the  first  day  of  the  term,  and  the  distrin^  was 
dated  the  day  after,  the  court  hdd  it  to  be  a  dtscontinuancei 
because  every  process  must  be  tested  on  the  day  it  is  awarded. 
Here  there  vrVsH  space  of  one  .day,  when  the  court  had  no  ju- 
risdiction over  the  case,  and  it  was  adjudged  a  discontinuance. 
In  tiie  case  at  bar,  there  were  six  months  when  the  court  had 
no  jurisdiction  over  the  action,  and  execution  had  been  issued 
and  returned,  and  a  writ  of  error  was  pending ;  yet  the  court 
resumed  a  jurisdiction,  entered  a  continuanoe  contrary  to  tlie 
fiu^t,  when  die  case  was  never  intended  to  be  c<mtinued  in  con- 
templation of  law,  and  rendered  a  judgment.  So,  in  8  Peter»- 
dorff.  No.  13, 390,  the  court  say,  —  *' There  is  a  discontinuance, 
because  the  action  was  not  regularly  continued  ttom  term  to 
term."  Here,  in  the  case  at  bar,  the  record  shows  that  there 
was  not  any  continuance  of  the  cause  whatever.  In  No.  Iff, 
same  page,  the  court  say,  —  '^  On  a  writ  of  error,  if  a  continu- 
ance be  not  alleged,  it  shall  be  intended  a  discontinuance,  for 
it  is  so  in  fiuit" 

How  the  court  could  preface  their  second  judgment  by  tlie 
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declantion,  that  no  judgment  had  been  rendered  on  the  rer^ 
diet,  when  the  first  judgment  "Vaa  etaring  it  in  the  face,  ie, 
to  me,  inccNiceiTable.  It  is  scHnething  more  than  a  legal 
fiction. 

We  think  the  Supreme  Court  Mrod/in  rejecting  the  bills  of 
exceptions  referred  to  in  the  9th  error  assigned.  In  the  stat- 
ute of  Iowa  of  January  25th,  1839,  section  19,  entitled  "  An 
act  regulating  practice  in  the  District  Courts,"  4dc.,  page  378, 
will  be  found  the  law  of  the  Territory  relating  to  bills  of  ex- 
ceptions. The  statute  simply  requires  that  they  should  be  re- 
duced to  writing  during  the  progress  of  the  trial.  The  other 
provisions  of  the  statute  are  not  material  to  this  cause.  This 
was  done  in  our  case.  See  the  transcript,  page  24  The  bills 
were  prepared  during  the  progress  of  the  trial ;  they  were  then 
reduced  to  writing,  as  the  exceptions  arose.  The  counsel  not 
agreeing  to  all  the  ftcts  stated  in  the  bills,  they  were  submit- 
ted to  the  court  for  correction,  in  its  discretion,  according  to 
the  fittts,  and  to  sign,'  seal,  and  deliver  them  into  the  office  of 
the  clerk,  with  the  papers  in  the  cause,  in  the  event  that  the 
motion  for  a  new  trial,  held  under  advisement,  should  not  pre- 
vail. The  court  fni$Iaid  the  bills,  but  never  refused  to  sign 
Aem.  At  length  they  were  found,  signed,  and  returned,  as 
seen  by  the  record.  The  Supreme  Court  rejected  them  be- 
cause they  were  not  filed  in  time. 

We  hold  it  to  be  both  law  and  nniversal  practice,  that  when 
any  controversy  arises  between  parties,  in  settling  a  bill  of  ex- 
ceptions, an  application  can  only  be  made  to  the  court  to  cor- 
rect the  bill,  according  to  the  facts,  which  the  court  is  always 
presumed  to  possess  and  retain  The  bills  become  a  part  of 
the  record  of  the  court,  and  are  always  under  its  control,  and 
the  court  is  as  much  bound,  as  an  important  part  of  its  duty» 
to  see  its  bflls  correctly  made  out,  as  it  is  to  inspect  and.  cor^ 
rect  any  other  portion  of  its  records  and  proceedings.  In  rela- 
tion to  this  matter,  all  that  we  could  do  was  to  reduce  our  ex- 
ceptions to  writing,  as  we  understood  the  facts  to  be.  If  the 
other  party  object^  to  any  of  our  statements,  a  reference  could 
alone  be  made  to  the  court  to  decide  the  matter  between  us, 
and  to  correct  the  bills  according  to  the  facts.  This  we  did, 
and  in  proper  time,  under  the  statute.  We  submitted  our  bills 
to  the  court  for  its  judgment  upon  them.  The  court  held 
them,  with  the  papers  in  the  cause,  to  decide  the  motion  for  a 
new  trial.  The  court  mislaid  the  bills,  found  ihem  again, 
signed  and  sealed  them,  as  we  had  prepared  them,  without  an 
alteration ;  the  best  evidence,  one  would  think,  that  they  were 
deemed,  by  the  court,  to  be  correct. 

But  tibe  Supreme  Ccinrt  rejected  them  becauas  they  were  not 
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in  time^  although  the  judge  held  them  in  his  hands  from  the 
time  of  the  Teidict  until  he  signed  and  filed  them.  Was  it  our 
fiuolt  that  they  were  not  sooner  in  the  recoid  ?  The  cause  had 
not  cdme  on  for  trial  before  the  Supreme  Court,  upon  the  writs 
of  error.  We  then  applied  for  a  mandamus  to  the  judge  be- 
low, to  sign  the  bills,  nunc  pro  tunc,  as  of  the  term  of  the  trial, 
and  when  they  were  jJitced  in  bis  possession.  This  would 
hare  taken  them  out  of  the  objection  to  our  exceptions.  But 
the  court  overruled  our  motion.  In  the  haste  with  which  this 
argument  has  been  prepared,  I  have  not  been  able  here  to  refer 
the  court  to  authority  upon  this  point  of  Our  case.  Most  of  the 
decisions  of  the  courts,  arising  upon  the  subject  of  bills  of  ex- 
ceptions; are  based  upon  the  particular  fiwts  of  each  case,  or 
limited  by  statutory  provisions ;  — a  case  analogous  to  the  one 
at  bar  is,  probably,  not  to  be  found  reported. 

The  eleventh  error  assigned  has  been  noticed  in  a  previous 
part  of  this  argument.  That  the  court  erred,  in. reversing  the 
first  judgment  of  April  12th,  1842,  upon  the  ground  assumed 
by  the  court,  we  cannot  doubt.  We  think  the  court  ened,  m 
a  still  greater  degree,  in  affirming  the  second  judgment  of  the 
7th  of  October;  the  second  judgment,  whidi  is  our  12th 
fefpecific  error  assign^  If  the  District  Court  erred,  in  revera** 
ing  its  own  judgment  at  a  subsequent  term,  or  strildng  it  oat 
of  the  record  after  an  execution  had  been  issued  and  returned, 
and  after  the  cauas  had  hem  removed  from  the  jurisdiction  of 
the  court  by  a  writ  of  error  that  was  then  pending,  it  seems  to 
ttt  that  the  Supreme  Court  doubly  erred  in  sustaining  both  pio^ 
c«edings,  and  in  affinrning  the  second  judgment. 

Mr.  Oranfs  argument,  for  the  defendant  in  error,  upcm  the 
al>ove  points,  was  as  follows :  — 

The  9th  assignment  of  error  is  the  first  one  for  the  considei^ 
ation  of  this  court,  to  wit :  —  "  Striking  the  bill  of  exceptions  of 
21  December,  1843,  from  the  records  of  the  Supreme  Court.^ 

In  discussing  this  point,  we  make  this  preliminary  qnesticm, 
that  this  bill  of  exceptions  is  not  a  pfot  of  record  here,  and  the 
propriety  of  rejecting  it'caimot  be  exammied  by  the  court. 
True,  the  clerk  has  sent  it  here,  but  unless  it  be  a  part  of  the 
record,  the  court  will  not  examine  it. 

"  Nothing  but  what  constitutes  the  record  of  the  court  below 
will  be  examined  here.^'  —  Davis  v.  Packard,  6  Peters,  411. 

^^  The  plaintiff  relies,  for  a  reversal  of  the  judgment,  on  his 
having  been  entitled  to  a  continuance,  in  consequence  of  an  a& 
fidavit  alleged  to  have  been  made  in  his  behalf,  and  on  his  hav- 
ing objected  to  the  cancelling  the  order  of  continuance.  These 
aroimds  of  «iror,  however,  do  not  appear  of  recoid.    The  affi- 
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dayit  and  objection  of  the  plaintiff  could  only  be  shown  by  a 
bill  of  exceptious.  The  transcript  of  the  r^.ord,  to  be  sure, 
contains  a  copy  of  the  affidavit  of  continuance,  together  with 
a  statement  of  the  clerk,  that  he  objected  to  proceeding  to  trial 
after  the  order  of  continuance,  and  that  he  tendered  a  bill  of 
exceptions  to  the  opinion  of  the  court  ordering  the  trial,  which 
the  court  refused  to  sign.  These  circumstances,  however,  are 
only  the  statements  of  the  clerk,  and  oonstitvie  no  part  of  the 
record.^\  —  Wilson  v.  Coles,  2  Blackford,  403. 

The  bill  of  exceptions,  filed  with  the  record  in  the  Iowa  Su- 
preme Court,  was  stricken  from  the  record ;  it  constituted  a 
pert  of  the  rt^cord  no  lopg^,  and  to  make  it  a  part,  of  the  rec- 
ord here,  it  must  have  b^n  embodied  and  made  a  part  of  the 
bill  of  exceptions  to  the  decision  of  the  Iowa  Supreme  Court. 
It  was  not.     See  record,  pages  32  and  33. 

On  this  point,  we  refer  to  the  following  authorities :  —  Hus- 
ton V.  Brown,  1  Blackford,  429 ;  Henderson  v.  McKee,  1  ib. 
347  ;  Hays  v.  McKee,  2  ib.  11  ;  Yanlandingham  v,  Pellows,  1 
Scammon,  283 ;  Huff  v.  GUbert,  4  Blackford,  20. 

A  bill  of  exceptions  is  a  '^  pleading  of  the  party,  and  is  to 
be  construed  most  strongly  against  hmi  who  alleges  the  excep- 
tion." —  Rogers  v.  Hale,  3  Scammon,  6. 

''  A  bill  of  exceptions  is  the  method  of  placing  on  the  record 
matters  which  do  not  properly  belong  to  it,  and  it  should  con- 
tain the  matter  so  intended  to  be  placed  on  the  record.  A  ref- 
erence in  the  bill  is  not  sufficient."  — Berry  v.  Hale,  1  How- 
ard, Miss.  315. 

^^  When  the  clerk  transcribed  certain  records  mtended  to  be 
placed  in  the  bill  of  exceptions,  and  stated  that  they  were  the 
records  and  executions  referred  to  in  the  bill  of  exceptions  ,* 
held,  it  did  not  spread  them  on  the  record."  —  Maundrig  v.  Rig- 
by,  4  Howard,  Miss.  222. 

The  bill  of  exceptions  in  this  case,  pages  32  and  33,  does 
not  identify  the  paper  referred  to. 

''  The  bill  of  exceptions  refers  to  some  extrinsic  paper  or 
document,  which  is  said  to  be  marked  B,  and  to  be  considered 
part  of  the  bill  of  exceptions ;  but  what  that  document  is  we 
do  not  know,  for,  in  looking  through  the  record,  we  find  no 
document  which  has  such  a  mark,  or  is  otherwise  identified. 
It  is  true,  there  is  in  the  subsequent  history  of  the  case  a  doc- 
ument, but  it  has  no  mark  of  identity  with  the  one  referred  to 
by  the  judge  in  the  bill  of  exceptions."  —  Oliver  v.  State,  5 
Howard,  Miss.  14-18. 

'^Nothing  which  does  not  properly  belong  to  the  record  is 
part  of  it,  unless  inserted  in  the  bill  of  exceptions." 

A  bill  of  exceptions,  stating  that  '^  the  following  evidence 
23* 
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Strict  proof  of  it ;  aad  the  court  were  right  in  not  submitting 
it  to  the  jury  to  infer  such  an  imporobable  and  unreasonable 
custom,  by  forced  or  astute'  construction  of  equirocal  expres- 
sions from  a  willing  witness. 
Let  the  judgment  be  afllrmed* 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  and  was  ai^jied  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered^  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  with  costs. 
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Wilson. 

Th«  ilBtotAS  of  lowm  ptoride  a  mode  Ibr  taking  bills  of  ezeeptionfl,  by  dtreeting  that 
tiboT  shall  be  tendered  to  the  jodm  Ibr  his  signature  during  the  progresf  St  the 
trial,  although  jud^  may,  and  often  do,  sign  bills  of  exception,  nume  pro  fimc, 
after  the  trial. 

Such  is  also  the  En^ish  practioe  under  the  Sutute  of  Westminster  8,  and  sooh  if 
the  practice  recognised  oy  this  court 

Therefbre,  where  a  bill  of  exceptions  was  signed  two  years  after  the  trial,  the  Sa- 
preme  Court  of  Iowa  were  right  in  striking  it  out  of  the  record. 

Where,  after  Terdict,  a  motion  was  made  for  a  new  trial,  which  was  held  mider  % 
eontinoance,  and  an  entry  was  afterwards  made  that  the  motion  was  overruled^ 
and  judgment  entered  on  the  Terdict,  but,  at  the  time  of  such  entry  and  jnds- 
meat,  tM  court  was  not  legally  in  session,  it  was  no  error  in  the  court,  at  a  soE* 
sequent  and  re^lar  term,  to  treat  the  entry  thus  irregularly  made  as  a  nullity,  to 
decide  the  motion,*and  enter  op  judcment  according  to  the  yerdict. 

The  diffsrence  between  this  case  and  ttiat  of  the  Bank  of  the  United  States  «.  Ifoae 
(6  toward,  31)  nointed  out 

A  continuance,  relating  back,  may  be  entered  at  any  time,  to  effect  the  purposes 
of  justice. 

This  cause  was  brought  up  by  writ  of  error  from  the  Su- 
jweme  Court  of  the  Territory  of  Iowa. 

It  was  an  action  commenced  in  the  District  Court  of  Scott 
county,  in  the  Territory  of  Iowa,  by  Wilson  against  Sheppard 
and  others,  for  a  breach  of  a  contract  for  hiring  a  steamboat. 
It  is  not  necessary  to  state  the  facts  in  the  case,  or  any  other 
circumstances  than  those  upon  which  the  decision  of  this  court 
turned. 

On  the  7th  of  October,  1841,  the  cause  came  on  for  trial  in 
the  District  Court  of  Scott  county,  when  the  jury  found  a  ver- 
dict for  the  plaintiff,  and  assessed  his  damages  at  $  1,837.60. 

A  bill  of  exceptions,  containing  a  recapitulation  of  the  evi- 
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deuce  upon  both  sides  and  sundry  prayem  to  the  court,  is  found 
in  its  proper  place  in  the  record ;  but  the  date  of  its  signature 
by  the  judge  is  the  21st  day  of  December/ 1843^  whereas  the 
trial  took  place  in  October,  1841. 

A  motion  for  a  new  trial  was  made  by  the  counsel  for  the 
defendants  upon  several  grounds,  which  it  is  not  necessary  to 
specify. 

In  April,  1842,  the  court  commjenced  in  Scott  county  on  the 
4th,  and  in  Clinton  county,  in  the  same  district,  on  the  11th. 
But  on  the  12th  of  April,  whilst  the  court  was  in  session  lu 
Clinton  county,  the  following  entries  were  made  in  Scott 
county:  — 

John  Wilson  v.  Johit  C.  Shkppard  et  al. — AsmimpsU. 

And  now  come  the  parties  by  their  attorneys,  and  the  de- 
fendants move  for  Judgment  on  the  motion  for  a  new  trial, 
made  and  argued  at  the  last  term  of  this  court  in  this  cause, 
and  held  under  advisement  until  the  present  term. 

Judgment. 

It  is  considered  by  the  court,  that  said  defendants  take 
nothing  by  their  said  motion;  and  thereupon  the  plamtifT 
moves  the  court  ft^'Judgment  upon  the  verdict  rendered  by  the 
jurors  aforesaid  at  the  last  term  of  this,  court  in  this  cause.  It 
is  therefore  considered  by  the  court,  that  the  plaintiff  recover 
of  the  defendants  the  said  sum  of  eighteen  hundred  and  thirty- 
seven  dollars  and  fifty  cents,  his  damages  aforesaid  in  focm 
aforesaid  assessed,  besides  his  costs  by  him  about  his  suit  in 
this  behalf  expended,  and  that  ezecu  Lon  issue  therefor. 

Appeal  granted. 
And  thereupon,  the  said  defendams,  by  their  attorney,  pray 
an  appeal,  which  was  allowed. 

Whether  or  not  this  appeal  prevented  the  District  Court  of 
Scott  county  from  correcting  the  erroneous  entry  was  one  of 
the  questions  before  this  court. 

At  October  term,  1842,  the  fdlowing  proceedings  took  jriace 
in  the  District  Court  of  Scott  county :  — 

Plaintiff^  8  Motion  for  Judgment 

AndrBfterwards,  to  wit,  on  the  third  day  of  October,  in  the 
year  of  our  Lord  1842;  the  said  plaintiff  filed  in  the  court  afore- 
said the  following  motion  for  judgment  in  this  cause,  to  wit :  — 

Wilson  v.  Sheppard  and  others. 

And  now,  at  this  day,  October  term,  1842,. comes  the  said 
plaintiff,  by  MitbheU  &  Grant,  his  attorneys,  and  moves  the 
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was  over,  a  bill  of  exceptions  wat^  tendered  to  the  judge,  which 
he  refused  to  sign,  objecting  to  somn?  of  the  matters  stated,  in 
the  same,  and  at  the  same  time  altering  the  bill  so  tenured,  so 
as  to  conform  to  his  recollections  of  the  facts,  and  inserting  in 
the  bill  all  that  he  deenled  proper  to  be  contained  in  the  same ; 
which  bill,  thus  altered,  was  signed  by  the  judge." 

^'  A  rule  was  granted  to  show  cause,  and  the  judge  returned 
the  foregoing  facts. 

"  By  the  court.  This  is  not  a  case  in  which  a  judge  has  re- 
fused to  sign  a  bill  of  exceptions.  The  judge  has  signed  such 
a  bill  of  exceptions  as  he  thinks  correct.  The  object  of  the 
rule  i&  to  compel  the  judge  to  sign  a  particular  bill  of  excep- 
tions which  has  been  offered  him.  The  court,  graated  a  rule 
to  show  cause,  and  t1le  judge  has  shown  cause  by  saying  he 
has  done  all  that  can  be  .required  of  him,"  &c. 

"  The  law  requires  that  a  bill  of  exceptions  should  be  taken 
at  the  trial.  If  a  party  intends  to  ts^e  a  bill  of  exceptions,  he 
should  give  notice  to  the  judge  at  the  trial ;  and  if  he  does  not 
file  it  at  the  trial,  he  should  move  the  judge  to  assign  a  reason- 
able time  within  which  he  may  file  it.  A  practice  to  file  it 
after  the.  term  must  be  understood  to  be  matter  of  consent  be- 
tween the  parties,  unless  the  judge  has  made  an  express  ordler 
in  term,  allowing  such  a  period  to  prepare  it."  Ex  parte  Mar- 
tha Bradstieet,  4  Peters,  102. 

lOth  error.  "  The  Supreme  Court  erred  in  refusing  the  mo- 
tion of  the  plaintiff  in  error  for  a  mandamus  to  the  judge  of 
the  District  Court."  How  comes  this  assig^iment  of  error  in 
the  case  of  Sheppard  et  al.  v.  Wilson,  defendant  in  error,  here  ? 

That  was  an  ex  parte  proceeding  ajgainst  Judge  Thomas 
Wilson  of  the  District  Court,  to  compel  him,  by  mandamus,  to 
sign  a  bill  of  exceptions. .  Has  any  writ  of  error  been  sued  out 
against  Judge  Wilson  ?  Has  he  been  cited  to  appear  here  ? 
The  proceedings  against  him  form  no  part  whatever  of  the  suit 
of  Sheppard  et  al.  v.  John  Wilson ;  but  if  they  did,  and  this 
court  can  examine  the  question,  it  is  settled  by  the  case  of  Ex 
parte  Martha  Bradstreet. 

The  counsel  for  Sheppard  et  al.  made  a  motion  for  a  writ 
to  compel  Judge  Thomas*  S.  Wilson  to  sign  and  seal  a  particu- 
lar biU  of  exceptions,  or  show  cause ;  the  motion  is  based  on 
a  statement  of  facts,  ex  parte^  which  shows  that  no  exceptions 
were  tendered  during  the  trial ;  that  the  next  day  after  the 
trial  the  bill  was  tendered,  and,  the  parties  not  being  able  to 
agree  as  to  the  bill,  Sheppard's  coimsel  delivered  the  bill  to  the 
court,  requested  the  judge  to  correct,  and,  when  corrected,  to 
sign  it. . 

The  bill  of  exceptions  was  not  tendered  during  the  trial,  as 
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the  law  of  Iowa  requires.  No  other  time  wa6  appointed  or  «!• 
lowed  for  tendering,  as  the  laws  of  the  United  States  require. 
It  was  not,  when  tendered  after  the  trial,  such  an  one  as  the 
judge  could  sign  until  he  had  corrected  it  by  his  notes.  In 
other  words,  the  party  requested  the  judge  to  do  what  the  law 
requires  him  to  do, — to  prepare  a  correct  bill  of  exceptions; 
and  because  the  judge  neglected  to  prepare  anew  one,  they 
wish  the  court  to  compel  him  to  sign  a  particular  bill,  which 
they  admit  was  imperfect. 

But  a  mandamus  will  not  lie,  in  Iowa,  to  a  judge,  to  compel 
him  to  sign  a  bill  of  exceptions.  This  writ  issues  only  when 
there  is  no  other  adequate  remedy.  By  the  laws  of  Iowa  of 
1839,  already  quoted,  if  the  judge  refuses  to  sign  a  bill  of 
exceptions,  the  by-standers  may  do  it ;  and  if  the  judge  refuse 
to  allow  it,  when  signed  by  them,  to  be  placed  on  the  record, 
the  Supreme  Court,  on  affidavit,  admits  it  to  the  record.  No 
mandamus  can  issue  in  Iowa  in  such  a  case ;  the  legislatuie 
have  provided  a  party  another  remedy. 

(The  remainder  of  Mr.  Oranfs  ai^ument  is  omitted.) 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 
When  this  case  was  before  this  court  at  the  last  term,  on  a 
motion  to  dismiss  the  writ  of  error  (see  6  Howard,  211),  one 
of  the  reasons  urged  was,  —  "  That,  Iowa  having  been  admitted 
into  the  Union  as  a  State  since  the  writ  of  error  was  brought, 
the  act  of  1838,  regulating  its  judicial  proceedings  as  a  Terri- 
tory, is  necessarily  abroga^  and  repealed]  and  consequeutly 
there  is  no  law  in  force  authorising  this  court  to  reexamine  and 
affirm  or  reverse  a  judgment  rendered  by  the  Supreme  Court  of 
the  Territory,  or  giving  this  court  any  jurisdiction  over  it."  And 
the  court  there  say,  •—  <^  This  difficulty  has  been  removed  by  an 
act  of  Congress,  passed  during  the  present  session,  which  au* 
thorizes  the  court  to  proceed  to  bear  and  determine  .caaes  of 
this  description."  It  afterwards  appeared  that  this  court  had 
been  misinformed  on  this  subject,  and  that  by  mistake  tbe 
State  of  Iowa  had  been  omitted  in  the  act  of  22d  February, 
1847.  Since  that  time  (at  the  present  session  of  Congress),  an 
act  has  been  passed  to  remedy  this  omission  (see  act  &[  22d  of 
February,  1848),  and  the  court  have  proceeded  to  hear  and  de» 
tannine,  the  case  on  the  errors  assigned. 

Of  the  numerous  errors  assigned  in  this  case,  but  three  can 
be  noticed  as  coming  properly  under  the  cognizance  of  this 
court.  The  cause  was  originally  tried  before  the  District  Court 
of  Scott  county,  and  removed,  by  writ  of  error,,  to  the  Suprenie 
Court  of  the  Territory  of  Iowa.  That  court  struck  from  the 
record  the  bills  of  exceptions  alleged  to  have  been  taken  on  the 
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trial  in  the  court  below.    Condequently,  the  matten  said  to  be 
contained  in  those  bills  are  not  before  this  court. 

But  bills  of  exceptions  were  taken  by  the  plaintiffs  in  error 
to  the  ruling  of  the  Supreme  Court  of  Iowa,  in  rejecting  the 
bills  sealed  by  the  District  Court,  and  in  refusing  to  grant  a 
mandamus  to  the  judge  of  the  District  Court  to  sign  a  bill  of 
exceptions  nunc  pro  tunc;  and  this  rejection  and  refusal  are 
now  assigned  for  error  in  this  court.  It  has  been  questioned 
whether  the  action  of  the  Supreme  Court  of  Iowa  on  these 
points  is  the  proper  subject  of  a  bill  of  exceptions,-  or  can  be 
reviewed  in  this  court.  But  as  we  perceive  no  error  in  the 
course  pursued  by  the  court,  it  wiU  be  unnecessary  to  notice 
these  objections. 

^The  case  was  tried  in  the  District  Court  of  Scott  county  at 
October  term,  1841,  and  ihe  bill  of  exceptions  which  was 
struck  from  the  record  was  dated  on  the  2l8t  of  December, 
1843.  It  did  not  purport  to  have  been  taken  on  the  trial,  nor 
was  there  any  evidence  on  the  record  that  any  exceptions  were 
taken  or  noted  by  the  judge.  And,  assuming  the  fret  ^a  stated 
by  the  counsel  for  the  defendant  below,  that  he  had  taken  .the 
exceptions  during  the  trial,  and  had  reduced  them  to  form  af- 
terwards, yet  the -bill  was  not  settled  during  the  term  in  conse- 
quence of  objection  made  to  certain  matters  therein  by  the  op- 
posite counsel ;  and  the  judge,  thouglr  he  dgned  a  bill  two 
years  after  the  trial,  refused  to  sign  it  nunc  pro  (uncj  as  if  takeiT 
on  the  trial. 

The  act  of  Assembly  of  Iowa  regulating  the  practice  of  their 
cowts  provides,  that  '<  if.  during  the  progress  of  any  trial  in 
any  civil  cause,  eithe  party  shall  allege  an  exception  to  the 
opinion  of  the  court,  and  reduce  the  same  to  writing,  it  shall  be 
the  duty  of  the  judge  to  allow  said  exceptions,  and  to  sign  and 
seal  the  same ;  and  the  flaid  bill  of  exceptions  shall  thereupon 
become  a  part  of  the  record  of  such  cause ;  and  if  any  judge 
of  the  District  Court  shall  refuse  to  allow  or  sign  such  bill  of 
exceptions  tendered,  and  the  same  is  signed  by  three  or  more 
disinterested  bynstanders  or  attorneys  of  said  court,  the  judge 
shall  then  permit  the  said  bill  to  be  £led  and  become  a  pert  of 
the  record ;  if  the  judge  refuse,  the  Supreme  Court  of  the  Ter- 
ritory may,  when  such  cause  is  brought  before  them  by  writ  of 
error  or  appeal^  upon  proper  affidavit  of  such  refusal,  admit  such 
bill  of  exceptions  as  pert. of  the  record." 

This  act  requires  Chat  the  exceptions  must  be  taken  during 
the  progress  oi  the  trial,  reduced  to  writing,  and  tendered  to 
the  judge,  and  gives  ample  remed  to  the  party  injured,  in 
case  of  a  refusal  to  sign  them  or  permit  them  to  be  made  a  part 
of  the  record.    If  the  party  does  not  avail  himself  of  the  rem* 
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edy  given  him  by  the  act,  he  has  no  one  to  blame  but  himself. 
It  is  true,  judges  may^  and  often  do,  sign  bills  of  exception. liiter 
the  trial,  nunc  pro  tunc,  the  bills  being  dated  as  if  taken  on  the 
trial ;  but  the  propriety  of  their  refusal  to  do  so  on  particular 
occa^ons  depends  on  so  many  circumstances  which  cannot  ap- 
pear on  the  riBcord,  and  are  known  only  to  themselves,  that 
we  ought  not  to  presume  they  have  acted  improperly  in  the 
exercise  of  their  discretion.  Certainly  a  judge  ought  not  to  be 
galled  on  to  make  up  a  bill  of  exceptiona  two  or  more  yean 
after  a  trial,  where  the  counsel  have  disagreed  as  in  the  facts, 
and  failed  to  -settle  the  exceptions  at  the  term  in  which  the 
causfe  was  tried.  It  Is  too  plain  for  argument,  also,  that  a  bill 
purporting  to  be  taken  more  than  two  years  after  the  trial  can-* 
not  properly  be  made  a  part  of  the  record,  by  any  possible 
construction  of  this  act.  It  is  much  more  stringent  in  its  re- 
quirements as  to  the -time  and  mode  in  which  a  bill  of  excep- 
tions shall  be  obtained  and  placed  on  reco^,  than  the  Statute 
of  Westminster  2,  which  first  gave  the  bill  of  exceptions.  Tet 
under  that  statute,  the  courts  have  always  held  that  the  excep- 
tion should  be  taken  and  reduced  to  writing  at  the  trial.  Not 
thai  they  need  be  drawn  up  in  form ;  but  the  substance  must 
be  reduced  to  writing  whilst  the  thing  is  transacting.  1  Ba- 
con's Abr.,  tit  BiU  of  Exceptions. 

The  practice  is  well  settled,  pIso,  by  the  decisions  of  this 
court.  See  Ex  parte  Martha  Bradstreet  (4  Peters,  106);  and 
the  case  of  Walton  v.  The  United  States  (9  Wheaton,  667), 
which  is  precisely  parallel  with  the  present.  There  the  objec- 
tion was  made,  that  the  bill  of  exceptions  was  not  taken  at  the 
trial,  but  purported  on  its  face,  as  in  this  case,  to  have  been 
taken  and  signed  after  judgment  rendered  in  the  cause.  '^  It  is 
true,"  say  the  court,  "  that  the  bill  of  exceptions  states  that  the 
evidence  was  objected  to  at  the  trial ;  but  it  is  not  said  that 
any  exception  was  then  taken  to  the  decision  of  the  court.  So 
that,  in  fact,  it  might  be  true  that  the  objection  was  made,  and 
yet  not  insisted  upon  by  way  of  exception.  But  the  more  ma- 
terial consideration  is,  that  the  bill  of  exceptions  itself  appears, 
on  the  record,  not  to  have  been  taken  at  all  until  after  the  judg- 
ment It  is  a  settled  principle,  that  no  bill  of  exceptions  is  valid 
which  is  not  for  matter  excepted  to  at  the  trial.  We  do  not  mean 
to  say  that  it  is  necessary  (and  in  point  of  practice  we  know  it 
to  be  otherwise)  that  the  bill  of  exceptions  should  be  formally 
drawn  and  signed  before  the  trial  is  at  an  end.  It  will  be  suf- 
ficient if  the  exception  be  taken  at  the  trialj  and  noted  by  the 
court  with  the  requisite  certainty ;  and  it  may  afterwards,  dur- 
ing ~  the  term,  according  to  the  rules  of  the  court,  be  reduced 
to  form,  and  signed  by  the  judge.    And  so,,  in  fact,  is  the  gen- 
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eral  practice.  But  in  all  such  cases,  the  bill  of  exceptions  i« 
signed  nunc  pro  tunc,  and  it  purports  on  its  face  to  be  the  same 
as  if  actually  reduced  to  writing  during  the  trial.  And  it  would 
be  a  fatal  error  if  it  were  to  appear  otherwise ;  for  the  original 
authority  under  which  bills  of  exceptions  are  allowed  has  al- 
ways been  considered  to  be  restricted  to  matters  of  exception 
taken  pending  the  trial,  and  ascertained  before  verdict." 

These  cases  are  conclusive  as  to  the  correctness  of  the  pro- 
ceedings of  the  Supreme  Court  of  Iowa,  in  striking  out  the 
bill  of  exceptions  and  refusing  to  award  a  mandamus  to  compel 
the  district  judge  to  sign  a  bill  nunc  pro  tune.  It  will  be  un-* 
necessary,  therefore,  for  this  court  to  express  any  opinion  on 
the  questions,  whether,  under  the  peculiar  provisions  of  the 
statute  of  Iowa,  a  party  who  had  neglected  to  pursue  the  course 
pointed  out  by  it  would  b€  entitled,  undei  any  circumstances, 
to  t}^e  remedy  of  a  mandamus ;  and  if  so,  whether  a  refusal  by 
the  Supreme  Court  to  grant  it  could  be  alleged  for  error  in  this 
court. 

The  only  other  assignments  of  error  which  can  be  noticed 
by  this  court  are  those  numbered  11  and  12 :  —  "  That  the  9v^ 
preme  Court  erred  in  affirming  the  action  of  the  District  Court 
in  regard  to  the  judgment  of  April  12, 1842,  on  the  ground  that 
the  supersedeas  bond  did  not  appear  on  the  record  with  the  writ 
of  error.  And  in  affinhing  the  judgment  rendered  by  the  Dis- 
trict Court  at  October  term,  1842." 

To  understand  the  nature  of  these  objections,  it  will  be 
proper  to  state  that  this  case  was  tried  in  the  District  Court  of 
Scott  coimty,  at  October  term,  1841,  and  a  verdict  rendered  for 
the  plaintiff;  and  the  defendants  having  moved  for  a  new  trial, 
the  case  was  continued  under  a  curia  advisare  vuU.  Owing  to 
a  mistake  (the  cause  of  which  it  is  unnecessary  to  explain),  the 
court  did  not  meet  at  the  time  appointed  by  law  for  the  April 
term  in  Scott  county,  but  on  the  week  following,  which  had 
been  fixed  for  the  term  of  a  neighbouring  county.  On  the  12th 
of  April,  1842,  an  entry  was  made  on  the  record,  overruling  the 
motion  for  a  new  trial,  and  rendering  a  judgment  on  the  ver- 
dict. The  mistake  was  soon  after  discovered,  and  the  defend- 
ants sued  out  a  writ  of  error  to  reverse  this  judgment,  as  being 
coram  nonjudice;  but  before  the  writ  was  served,  at  the  next 
regular  term  of  the  District  Court,  in  October,  1842,  that  court, 
treating  the  entry  made  on  the  record  in  AprU  as  a  nullity,  be- 
cause entered  by  the  clerk  without  any  authority  from  the 
court,  made  the  following  entry  of  judgment :  — 

"  This  day  came  the  said  plaintiff,  by  his  attorney,  and  it 
appearing  to  the  court  that,  at  a  previous  term  of  this  court,  to 
wit,  the  October  term,  1841,  the  issue  previously  joined  in  this 
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cause  was  submitted  to  a  jury,  who,  aflter  hearing  the  eridenca 
and  argxuuents  of  counsel,  returned  into  court  the  following 
verdict,  to  wit:  —  They  find  the  issue  for  the  plaintiff,  and 
assess  his  damages  at  the  sum  of  $  1,837.50 ;  whereupon  a 
motion  was  made  by  the  attorney  for  the  defendants  for  a  new 
trial  herein,  which  motion  was,  at  said  October  term,  taken 
under  advisement  by  the  court.  And  it  further  appearing  to 
the  court,  that  this  court  has  not,  at  any  time  since,  decided  said 
motion,  but  that  said  motion  was  continued  imder  advisement 
until  the  present  term ;  that  the  order  of  continuance  at  last 
term  was  not  entered  of  record ;  it  is  therefore  ruled  that  said 
order  of  continuance  be  entered,  nunc  pro  tunc.  And  the  court, 
having  now  fully  considered  the  said  motion  for  a  new  trials 
doth  overrule  the  sa|ne ;  and  it  is  further  considered  by  the 
court,  that  the  plaintiff  have  and  recover,"  &c.  (completing  the 
entry  of  a  judgment  in  the  usual  form). 

In  this  action  of  the  court  we  can  see  no  error,  or  any  just 
ground  of  complaint  on  the  part  of  the  plaintiffs  in  error.  If 
the  court  had  ordered  the  prior  entry,  made  in  April,  to  be 
stricken  from  the  record,  as  a  mistake,  or  misprision  of  the  clerk, 
being  made  without  the  authority  or  order  of  the  court,  the 
record  could  not  have  been  successfully  assailed.  The  court 
certainly  had  ifull  power  to  amend  their  records,  and  are  1;^e 
sole  judges  of  the  correctness  of  the  entries  made  therein ;  and 
although  they  have  not  said  in  direct  terms  that  this  enfry 
should  be  erased  or  stricken  firom  the  record,  they  have  done 
so  by  violent  implication,  when  they  adjudge  that  the  court' had 
never  decided  the  motion  for  a  new  tnal,  and  treat  the  record 
as  if  the  entry  of  the  12th  of  April  was  not  upon  it,  or  had 
been  entirely  erased  from  it  The  objection,  that  tfie  record 
was  beyond  the  reach  of  amendment,  because  the  writ  of  error 
had  become  a  supersedeas  and  removed  it  to  the  Supreme 
Court,  is  not  founded  in  fact.  The  writ  of  error  lutd  not  been 
served  on  the  court,  and  the  record  was  therefore  legally,  as 
well  as  physically,  in  possession  of  the  District  Court,  and  sub- 
ject to  amendment.  In  order  to  a  supersedeas,  the  statute  of 
Iowa  evidently  requires  a  service  of  the  writ  upon  the  court 
below,  and  not  only  so,  but  "  that  one  of  the  judges  of  the 
Supreme  Court  shall  indorse  upon  the  transcript  of  the  court 
below  allowance  of  said  writ  of  error  for  probable  cause  ; .  and 
in  such  cases,  the  party  issumg  such  writ  shall  give  bond  to 
the  opposite  party,  with  good  security,"  &c.  There  is  no  ev- 
idence on  the  record,  that  any  of  these  requisites  had  been  com- 
plied with. 

It  is,  perhaps,  hardly  necessary  to  state  that  this  case  bears 
no  resemblance  to  that  of  The  United  States  Bank  v.  Moss, 
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decided  at  this  term.  There,  the  Circuit  Court  had  set  aside  a 
regular  valid  judgment  entered  by  the  court  at  a  former  term, 
after  a  verdict  and  trial  on  the  merits ;  not  on  the  ground  thtH 
the  clerk  had  made  the  entry  by  mistake  or  without  proper  au- 
thority from  the  court,  but  because  of  some  supposed  error  in 
law.  This  case  exhibits  a  question  of  amendment,  and  noth- 
ing more  ;  it  was,  therefore,  wholly  within  the  discretion  of 
the  court  below,  who  were  acquainted  with  all  the  facts,  and 
belonged  appropriately  and  exclusively  to  theuL  Matheson  v. 
Grant,  2  Howard,  263,  284  Besides,  the  action  of  the  court 
wrought  no  injury  to  the  plaintiffs  in  error.  If  they  had  re- 
moved the  record  to  the  Supreme  Court  by  the  first  writ  of  er- 
ror before  this  amendment  was  made,  and  obtained  a  reversal 
of  the  judgment  because  it  was  entered  without  the  authority 
.of  a  properly  constituted  court,  the  Supreme  Court  would  have 
remitted  the  record,  with  orders  to  proceed  and  enter  a  regular 
judgment  on  the  verdict. 

The  objection,  that  the  court  below  could  not  make  this 
amendment  for  want  of  a  continuance,  is  hardly  worthy  of  no- 
tice. The  entry  of  C.  A.  Y.  operates  as  a  continuance,  and  if 
it  did  not,  a  continuance  could  be  entered  at  any  time,  to  effect 
the  purposes  of  justice.  Such  technical,  objections  have  long 
leased  to  be  of  any  avul  in  any  court,  and  are  entirely  cut  off 
by  the  statute  of  jeofails  of  lowU  of  24th  January,  1839,  sec- 
tion 6. 

The  judgment  pf  the  Supreme  Court  of  Iowa  must  be  af- 
firmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  Territory  of  Iowa,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be  and  the  same  is  here- 
by affirmed,  with  costs  and  damages  at  the  rate  of  sijt  per  cen- 
tum per  aimum. 
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Thx  United  States,  Plaintiffs  in  BEaoR,  v.  A.  Hodge  and 
Levi  Peaecb. 

Where  ihe  bill  of  exceptions  eppeen  upon  ifi  face  to  hare  been  regnlarly  taken, 
the  ooort  cannot  presume  afainst  the  record. 

Where  a  mortgage  was  given  by  a  postmaster  to  secure  the  post-office  department, 
and  the  Circuit  Court  was  asked  to  instruct  the  jury,  that,  according  to  the  true  in- 
terpretation of  the  mortgage,  there  was  contained  therein  no  stipulation  or  agree* 
moot  to  extend  the  time,  or  preclude  the  government  from  suing  the  principal  and 
sureties  upon  the  postmaster's  bond,  and  the  court  refiised,  upon  the  ground  that 
the  jury  were  the  proper  judges  of  the  ftct  whether  time  was  given,  on  a  perusal 
of  the  mortgage ;  this  was  error  in  the  court.  It  is  the  duty  of  the  court  to  con- 
strue all  wntten  instruments  given  in  evidence,  as  a  question  of  law. 

Payment  under  this  mortgage  could  not  be  enforced  until  after  the  lapse  of  six 
months  from  its  date.  But  its  acceptance  by  the  government  did  not  reloase  the 
sureties  upon  the  bond^  because,  in  order  to  discharge  the  surety  by  giving  time, 
the  time  which  is  given  must  operate  upon  the  instrument  which  the  surety  has 
signed.  The  mortgage  here  was^nly  a  collateral  security,  which  was  beneficial 
to  the  surety. 

A  motion  (or  a  new  trial  waives  the  richt  to  a  writ  of  error  in  those  circuits  only 
where  the  courts  have  adopted  a  rule  to  this  effect ;  and  in  those  circuits  the 
right  should  be  waived  upon  the  recovd,  befiire  the  motion  lor  a  new  trial  is 
heard. 

The  practice  in  Louisiana  allows  the  sureties  to  be  sued  without  joining-the  prin- 
cipal. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Lou- 


It  was  an  action  brought  agains^  the  defendants  in  error,  as 
the  securities  upon  th  bond  of  the  postmaster  of  the  city  of 
New  Orleans.  The  facts  of  the  case  aie  sufBlciently  set  forth 
in  the  opinion  of  the  court 

It  was  atgued  by  Mf\  Clifford  (Attomey-Cteneral),  for  the 
United  States,  and  by  Mr.  May  and  Mr.  Brents  for  the  de- 
fendants in  error.  Of  the  argument  of  the  Attorney-General 
the  reporter  has  no  notes. 

Mr.  May  and  Mr.  Breni,  for  the  defendants  in  error,  di^ 
Tided  their  argument  into  three  heads,  riz. :  — 

L  That  the  mortgage  discharged  the  defendants  from  all  lia« 
bility  on  their  bond  to  the  plaintiffs. 

IL  That  the  exceptions  were  not  properly  taken. 

III.  That  the  action  was  erroneously  brought. 

Before  entering  upon  the  argument,  the  preliminary  remark 
was  made,  that  although  the  court  below  may  have  erred  in 
refusing  to  instruct  the  jury;  yet  if  the  party  was  not  prejudiced 
by  it,  this  court  would  not  reverse.  6  Peters,  135 ;  9  Gill  d& 
Johns.  439. 

If  in  point  of  law  the  judgment  ought  to  be  affirmed,  the 
court  will  affirm  it,  notwithstanding  error.     8  Peters,  214. 

L  The  mortgage  discharged  the  defendants  from  alL  liability 
on  their  bond. 
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This  proposition  involves  three,  viz. :  — 

Ist.  The  facts  attending  the  execution  of  the  mortgage. 

2d.  The  law  authorizing  it. 

3d.  The  law  applying  to  and  expounding  it 

With  Inspect  to  the  first  subdivision,  viz.  the  facts,  the  coun- 
sel examined  the  record,  to  show  diat  the  execution  of  the 
mortgage  was  concealed  from  the  sureti^;  that  it  was  exhib- 
ited to  the  Postmaster-General,  and  by  him  referred  to  the  au- 
ditor, in  whose  office  it  was  filed  on  the  19th  November,  1839, 
and  nothing  further  was  done  until  the  7th  January,  1840. 

2d.  The  law  authorizing  it.  (This  branch  of  the  ai^ument 
is  omitted,  as  the  court  did  not  appear  to  question  it,  inasmuch 
as  the  acceptance  of  the  mortgage  is  considered  to  be  the  act 
of  the  United  States.) 

3d.  The  law  aj^lying  to  and  expoundmg  it  This  is  the 
important  inquiry  in  the  case.  The  defendants  were  sureties 
of  Ker,  who  was  the  principal  in  the  bond,  on  which  this  suit 
is  brought.  The  United  States  agree  with  the  principal,  with- 
out the  knowledge  or  consent  of  the  sureties,  in  order  to  secure 
the  payment  of  his  debt,  and  agree  for  a  large  and  valuable 
consideration  to  give  him  time  for  the  payment  of  the  debt. 
The  United  States  receive  from  the  principal  a  mortgage  of 
valuable  property  to  secure  iljie  whole  of  their  debt  This  dis- 
charges the  sureties,  because  time  for  the  payment  of  the  debt 
is  given,  and  it  is  a  higher  security  for  the  debt. 

It  is  a  general  rule  of  law,  lying  at  the  foundation  of  all 
these  contracts,  that  "  a  party  tidying  a  surety  is  bound  to  no- 
tice the  nature'  of  his  engagement,  and  protect  him."  Hence, 
the  law  on  this  subject  is  very  strict  7  Price,  132 ;  Pitman 
on  Princ.  and  Surety,  167,  170,  182,  183 ;  3  Merivale,  277  ; 
1  Moore  &  Payne,  759;  Holt's  Nisi  Prius  Cases,  84;  2 
McLean,  74 ;  10  Peters,  266,  268 ;  7  Johns.  337 ;  7  Taunt. 
63  ;  2  Marsh,  363. 

That  time  for  the  payment  of  the  debt  is  given  by  this 
mortgage,  the  following  authorities  show.  12  Wheat.  664, 
606 ;  6  Howaid,  206 ;  3  Wash.  O.  O.  R.  71 ;  3  Younge  &  OoU- 
yer,  188,  189 ;  7  Harr.  &  Johns.  103 ;  8  Bing.  166. 

A  creditor,  by  giving  time  of  payment,  undertakes  that  he 
will  not  during  the  time  given  receive  the  debt  from  any  sure- 
ty of  the  debtor  ;  for  the  instant  any  surety  paid  it,  he  would 
luive  a  right  to  demand  and  recover  it  from  his  principal.  4 
Bing.  719. 

If  giving  time  might  injure  the  surety,  he  is  discharged.  .  It 
is  not  necessary  that  in  point  of  fact  he  is  injured.  The  law 
is  the  same  even  if  he  is  benefited.  He  is  the  judge  of  that 
7  Price,  226,  232,  234 
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This  mortgage  was  also  a  higher  security  for  the  debt.  In 
Louisiana,  it  amounted  to  a  judgment.  Code  of  Practice,  art. 
732,  733;  6  Martin,  N.  S.  465;  16  Peters,  170. 

A  judgment  is  a  security  of  a  higher  nature,  and  merges  a 
hond.  1  Chitty,  PI.  49,  60 ;  1  Peters,  C.  C.  R.  301 ;  18  Johns. 
477;  11  Gill  &  Johns.  14,  16;  6  Cranch,  263;  2  Harr.  & 
Johns.  474. 

This  mortgage  is  then  a  confession  of  judgment,  with  a  stay 
of  execution  for  six  months,  and  will  discharge  the  surety. 
6  Munf.  6 ;  3  Call,  69 ;  6  Gill  &  Johns.  168. 

III.  The  action  was  erroneously  brought.  (The  counsel 
cited  many  cases  from  the  English  authorities  and  from  other 
States,  to  show  that  all  the  obligors  should  have  been  sued, 
and  the  following  authorities  from  Louisiana.  Code  of  Prac- 
tice, 330,  note  ;  4  New  Series,  436 ;  4  La.  Rep.  107  *  2  Rob- 
inson, 389.) 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  couru 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  Eastern 
District  of  Louisiana. 

William  H.  Ker,  being  appointed  postmaster  of  the  city  of 
New  Orleans,  in  1836,  gave  a  bond,  with  the  defendants  as  his 
security,  in  the  sum  of  twenty-five  thousand  dollars,  for  the 
faithful  dischaj^e  of  his  duties  as  postmaster.  Having  failed 
to  perform  those  duties,  an  action  was  commenced  on  the  bond 
against  his  securities,  alleging  a  large  defalcation  by  Ker,  and 
claiming  the^penalty  of  the  bond. 

In  their  defence  the  defendants  set  up  a  mortgage  which  was 
executed  by  Ker  the  16th  of  August,  1839,  on  property  real 
and  personal,  to  secure  the  payment  to  the  post-ofSce  depart- 
ment of  a  sum  not  exceeding  sixty-five  thousand  dollars,  or 
such  sum  as  might  be  found  due  on  a  settlement,  from  and 
after  9ix  months  from  the  date  of  the  mortgage.'  This  instru- 
ment, which  gives  time  for  the  payment  of  the  indebtment  by 
Ker,  it  is  pleaded,  releases  the  defendants  as  the  sureties  of 
Ker. 

A  jury,  being  impanelled,  found  a  verdict  for  the  defendants. 
A  motion  for  a  new  trial  was  made  and  overruled.  No  excep- 
tion lies  to  this  decision.  The  motion  is  made  to  the  sound 
discretion  of  the  court. 

The  questions  arise  on  certain  instructions  to  the  jury  prayed 
for  by Ihe  district  attorney;  none  were  asked  by  the  defend- 
ants. 

It  is  objected,  that  it  does  not-  appear  that  the  exceptions 
were  taken  on  the  trial,  and  signed  by  the  judge  during  the 
The  bill  of  exceptions  states,  that,  "  oil  the  trial  of  the 
24* 
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cause,  the  district  attorney  requested  the  court  to  charge  the 
jury,"  &C.J  and  at  the  close,  ''  to  which  opinions  of  the  court, 
refusing  to  charge  as  requested,  the  district  attorney  excepts, 
and  prays  that  the  bill  of  exceptions,  with  the  documents  re- 
ferred to  therein,  be  signed,  sealed,  and  made  a  part  of  the 
record,  which  is  accordingly  done,"  and  which  is  signed  by 
the  judge.  Upon  its  face,  this  bill  of  exceptions  appears  to 
hare  been  regularly  signed;  and  the  court  cannot  presume 
against  the  record. 

The  first,  fifth,  seventh,  ninth,  and  tenth  instructions,  refus- 
ed by  the  court,  are  not  so  connected  with  the  case  as  to  re- 
quire a  consideration.  Nor  is  it  deemed  necessary  to  consider 
the  instructions  given  as  asked  or  as  modified  by  the  court,  until 
we  come  to  the  eleventh  and  last  prayer.  In  this  the  district 
attorney  requested  the  court  to  instruct  the  jury,  ^*  that,  ac- 
cording to  the  true  interpretation  of  said  mortgage,  there  was 
aifd  is  contained  therein  no  stipulation  or  agreement  to  extend 
the  time,  or  preclude  the  government  fiom  suing  the  principal 
and 'sureties  on  said  bond."  This  the  court  refused  to  give, 
on  the  ground  that  the  jury  were  the  proper  judges  of  the 
&ct  whether  time  was  given,  on  a  perusal  of  Uie  mcwtgage. 
In  this  the  court  erred.  It  is  its  duty  to  construe  all  written 
instruments  given  in  evidence,  as  a  question  of  law. 

Payment  under  the  mortgage  could  not  be  enforced  until 
after  the  lapse  of  six  months  from  its  date.  And  it  a^ieoia 
that  the  mortgage  was  designed  to  cover  the  whole  amount  of 
Ear's  defalcation.  But  the  important  question  is,  whether  this 
mortgage  sns^hded  the  legal  remedy  of  the  department  on  the 
officnd  Ixmd  of  the  postmaster.  There  is  no  provision  in  the 
mortgage  to  this  effect.  And  it  cannot  be  succesafiilly  con* 
landed,  that  taking  collateral  security  merely  can  suspend  thti 
remedy  on  the  bond.  The  holder  of  a  bill  of  exchaogei  by 
taking  collateral  security  of  the  drawer,  not  giving  time,  does 
not  release  the  Indorser.  James  v.  Badger,  1  Johns.  Oae.  131 ; 
Keraiedy  v.  Hotte,  3  MeCord,  13 ;  Hurd  9.  Little,  12  MaM. 
509 ;  Ruggles  V.  Patten,  8  Mass.  480. 

OiviT^g  time  for  pajrment,  to  discharge  the  indorser,  vaMt 
epemt^  ^tnon  the  instrument  indorsed  by  him.  Now  if  tli0 
post-oflic«^  r^epartment  had;  by  the  mortgage,  suspended  th^ 
right  of  action  on  the  bond  for  the  time  limited  in  the  mortgage, 
it  might  have  released  the  sureties.  But  no  soch  condition  is 
expressed,  and  none  such  can  be  implied.  The  mortgage  does 
not  purport  to  be  given  in  lieu  of  or  in  discharge  of  the  bond. 
It  is  merely  a  collateral  security,  which  operates  beneficially 
^  the  defendants.    For  if  they  shall  pay  the  defidcation  of 

r,  or  so*much  of  it  as  shall  amount  to  the  penalty  of  the 
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bond,  and  the.  mortgaged  jirotwrty  shall  be  sufficient 
the  whole  indebtmenty  theie  can  be  no  question  that  the  sore- 
ties  would  be  subrogated  to  a  due  proportion  of  tlvo  rights  of 
the  department  in  the  mortgage. 

Thef  principle  is  in  no  respect  different  from  that  which 
arises  on  a  promissory  note  or  bill,  where  collateral  security  is 
taken.  In  the  authorities  above  cited,  it  was  considered  that, 
where  an  indorser  takes  an  indemnity  for  indorsing  a  note,  he 
waives  a  notice  of  demand.  But  if  the  holder  of  tlie  note 
take  additional  security  from  the  drawer,  the  indoraer  is  not 
released.  And  it  cannot  be  material  of  what  character  the 
collateral  security  may  be.  It  may  consist  of  promisscMry  notes 
not  due,  a  mortj^K^  payable  on  time,  or  any  thing  else,  it  does 
not  affect  the  remedy  on  the  original  instrument.  This  can 
<mly  be  dcme  by  an  ezpiess  agreement,  for  a  valuable  censide^ 
ation.  The  remedy  on  the  collateral  instrument  it  wholly  on* 
material,  unless  it  discharges  or  poet{Kines  that  on  the  Cffigiad- 
obligation.  There  is  nonsuch  condition  in  the  mortgage  undsr 
MBsideiaition,  and  consequMitly  it  ean  in  no  respect  affect  or 
suspend  the  remedy  of  the  postnoflce  department  on  the  hdtoL 

If  the  remedy  on  an  ins^umeht  is  suspended,  for  a  valuable 
eonsideration,  the  indorser  or  security  is  released^  because  his 
ri^ht  to  discharge  the  obligation  and  be  subrogated  to  the  rights 
of  the  holder  of  the  paper  is  also  suspended.  But  a  contract 
to  give  time  is  void,  and  does  hot  release  the  security,  nnbis 
it  be  founded  upon  a  valuable  consideratioh.  It  must  be  a 
contract  which  a  court  of  law  or  equity  can  enforce.  Now 
there  is  no  contract  in  the  mortgage  which  suspends  the  right 
of  action  on  the  official  bond.  Consequendy,  no  injury  is  done 
to  the  sureties  on  that  bond.  They  are  left  free  to  act  for 
their^own  interests,  as  they  could  have  acted  before  the  mort- 
gage. The  princii^e  on  which  sureties  are  released  is  not  a 
mere  diadow  without  substance.  It  is  founded  upon  a  lestrie- 
tion  of  the  rights  of  the  sureties,  by  which  they  are  supposed 
to  be  ixgured.  But  by  no  possibility  can  they  be  injured  in 
Ae  case  under  considemtion.  On  the  contrary,  it  is  clesr  that 
the  mortgage  ihay  operate  beneficially  to  them,  if  they  shall 
pay  the  amount  of  their  bond.  And  the  Cucuit  Court  shouli! 
have  instructed  the  jury  to  this  effect. 

The  motion  for  a  new  trial  was  not  a  waiver  of  a  wn;  of 
error.  In  some  of  the  circuits  there  is  a  rule  of  court  to  this 
effect  But  effect  could  be  given  to  that  rule  only  by  requir- 
ing a  party  to  waive  on  the  record  a  writ  of  error,  before  his 
motion  for  a  new  trial  is  heard.  In  the  greater  part  of  the  cir- 
cuite  no  such  rule  exists.  It  does  not  appear  to  faAve  been 
adopted  in  Louisiana. 
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It  is  insisted  that  "  the  action  is  brought  wrong ;  and  that, 
if  the  judgment  be  reversed,  the  plaintiffs  cannot  recover,  be- 
cause of  the  nonjoinder  of  Ker  as  a  defendant." 

The  action  against  the  sureties,  omitting  the  principal,  is 
sustained  by  the  Louisiana  practice.  In  Maria  Griffing,  A4m'x, 
V.  Caldwell,  1  Robinson,  16,  it  was  held  that  a  creditor  has 
the  right,  but  he  is  under  no  obligation,  to  include  the  princi- 
pal and  surety  in  the  same  suit.  And  in  Smith,  AdmV,  v. 
Scott,  3  Robinson,  258,  it  is  said  a  surety,  who  binds  himself 
with  his  principal,  in  soKdOf  is  not  entitled  to  the  benefif  of 
discussion,  and  may  be  sued  alone  for  the  whole  debt.  So  in 
Curtis  V.  Martin,  5  Martin,  674,  it  is  laid  down,  that  the  surety 
may  be  sued  without  the  principal. 

bi  Bairow  v.  Norwood,  3  Louisiana  Rep.  437,  the  court 
held,  where. the  obligation  is  joint,  all  the  obligors  must  be  made 
parties  to  the.  suit.  But  that  was  not  a  case  of  suretyship. 
The  action  was  brought  against  one  of  three  indorsers. 

On  the  grounds  above  stated,  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  cause  remanded  for  further  proceed- 
ii^s,  conformably  to  this  opinion. 

Order* 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be  and  the^  same  is  hereby  reversed,  and  that  this 
cause  be  and  the  same  is  hereby  remanded  to  the  said  Circuit 
Couit^with  direction»-to  Awaxd  ^  venire  facias  denavo. 


John  D.  Bitsh,  Afpellant,  v.  Jacob  Ma&sball  anp  Williax  B. 

WmTBSIDBS.  - 

Where  the  holder  of  a  preemption  right  to  lota  in  the  town  of  I>obo<iae  eold  tlMBu 
to  another  perwn,  the  facts,  that  the  Tender  had  received  certificatea  of  hia  rig bt, 
although  the  land-officen  were  not  latisfied  with  their  mfficieney,  and  that  the 
vendor  acted  as  the  undisputed  owner,  were  sufficient  to  negatiTe  the  diarge  of 
fhuid  in  his  representing  his  title  to  be  good. 

The  relinquishment,  by  the  vendor,  of  his  title  to  the  United  States,  with  a  yiew 
to  a  public  sale  ana  completion  of  his  title,  was  not  fraudulent  .towards  tho- 
Tendee,  if  it  was  the  purpose  of  the  Tender  to  enable  himself  to  oooTej  a  jmt- 
fect  title  to  his  Tendee. 

It,  at  the  public  sale,  the  Tendee  himself  became  the  purchaser^  he  became  a  tijm- 
tee  lor  nis  original  Tender  >  and  Ht^  at  the  public  sale,  the  original  Tendor  beeaoM 
the  purchaser,  the  title  inured  to  the  benefit  of  his  Tendee. 
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Thb  following  Statement  of  the  case  was  the  hrief  of  Mr. 
Bweard^  who  argued  it. 

This  was  an  appeal  from  the  Supreme  Court  of  Iowa  Terri- 
tory, sitting  as  a  court  of  equity,  under  the  following  circum- 
stances. 

On  the  2d  of  July,  1836,  Congress  passed  an  act  (chap.  262, 
6  Statutes  at  Large,  70}  for  laying  off  the  town  of  Dubuque, 
amongst  other  towns,  under  the  duection  of  the  surveyor-gen- 
eral. The  Ist  section  directed  lots  to  be  laid  out  in  a  certain 
manner,  and  a  plat  returned  to  the  Secretary  of  the  Treasury, 
and  within  six  months  thereafter  the  lots  should  be  sold  to  the 
highest  bidder.  The  2d  section  directed  the  lots  to  be  classed 
according  to  their  value' into  three  classes,  viz.  at  $40,  $20, 
and  $  10  per  acre,  respectively ;  and  gave  aright  of  preemption 
to  those  persons  who  hkd  obtained  a  permit  to  settle,  or  who 
had  actually  occupied  and  improved  the  lots,  pa3ring  for  the 
lot  according  to  its  class. 

On  the  3d  of  Bfarch,  1837,  Congress  passed  another  act 
(chap.  36,  a  Statutes  at  Large,  178),  amendatory  of  the  former, 
substituting  a  board  of  commissioners  for  the  surveyor.  They 
were  empowered  to  "  hear  evidence,  and  determine  all  claims 
to  lots  " ;  to  reduce  the  evidence  to  writing,  which  they  were 
directed  to  file  with  the  register  and  receiver,  together  with  a 
certificate  in  favor  of  each  person  having  the  right  of  preemp- 
tion. Upon  payment  for  the  lot  being  made  to  the  receiver, 
the  receiver  was.  directed  to  give  a  receipt  for  the  same,  and 
the  register  to  issue  a  certificate  of  purchase,  to  be  transmitted 
to  the  commissioner  of  the  general  landH>fllce,  as  in  other  cases 
of  the  sale  of  public  lands. 

The  3d  section  directed  the  register  and  receiver  to  expose 
the  residue  of  the  lots  to  public ^e,  after  advertising,  &c. 

On  th<9  8th  of  February,  1839,  Marshall  and  Whitesides  sold 
to  Bush-  a  preemption  right  to  two  lota  in  the  town  of  Du- 
buque, viz.  No.  7  and  No.  194  The  deed  is  not  upon  the 
record,  but  the  consideration  is  stated  in  the  bill,  and  admitted 
in  the  answer  (Rec.  3,  6),  to  have  been  duee  thousand  dollars, 
one  half  of  which,  viz.  $  1,600,  was  paid  in  cash  by  Bush. 
To  secure  the  payment  of  the  other  half.  Bush  executed  a 
mortgage  to  Whitesides,  and  also  gave  his  promissory  note  to 
Marshall  for  $  1,790,  payable  on  or  before  the  1st  of  October, 
1839.  Of  this  $  1,790,  $  1,500  was  for  the  purchase  of  the 
lots,  and  the  remaining  $  290  was  for  rent  in  arrear,  which 
was  transferred  to  Bush. 

.It  appears  firom  the  evidence  of  B.  R.  Petrikiny  the  register 
itf  the  land-office*  in  the  town  of  Dubuque,  that  ^^  Bitsh  earns 
firequently  to  the  land-office  to  enter  the  lots  No.  7  and  No. 
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H^4y  uBder  the  preraiption  law,  fam  was  not  allowed  to  do  so 
by  the  land-officers,  becanae  tht  froof  filed  by  William  R 
Whitesides  with  the  commianoiMrSi  under  the  law  laying  off, 
the  town  of  Duboque,  did  not  satisfy  the  land-officers  as  ^ing 
sufficient  to  maintain  a  right  under  the  law  in  faror  of  White- 
sides's  preemption." 

It  appears,  also;  frofm  the  same  evidence,  that  the  land-offi- 
cers ''  had  received  instraelions  from  the  graseral  land-office, 
to  expose  all  lots  to  puMic  sale  where  the  claimants  should  re- 
linquish their  right  to  preemption  (under  the  law  laying  off  the 
town)  to  the  United  States." 

In  September,  1840,  the  lots  in  the  town  of  Dubuque  were 
offered  at  public  sale.  Bosh  went  to  the  Jandroffice,  and  |«o- 
tested  against  the  lots  No«  7  and  No.  114  being  ofiHred  at  public 
sale. 

Pteyions  to  the  sale,  however,  it  appears,  from  the  testimony 
of  Dougherty,  that  a  '^  committee  of  arrangements  had  been 
tf^intod  for  the  purchase  of  lots  in  the  Urmi  of  Dubuogae  ** ; 
that  there  was  a  "  public  bidder,"  who  was  a  person  selected 
by  the  claimants  to  lots  in  the  town  of  Duboiqpie,  to  purchase 
the  lots  they  claimed,  as  they  were  offered  at  Ae  public  sale. 

It  appears  firom  the  evidence  of  Dougherty,  that  the  com- 
mittee of  arrangements  called  on  Bush,  and  infonned  him  that 
the  committee  desired  him  to  make  his  relinquiAment  to  lot 
No.  7,  which  he  positively  refused  to  do.  The  cemmittee  then 
erased  the  name  of  Bush,  and  mserted  the  namd  of  Whitesides, 
and  informed  Whitesides  immediately  of  the  same  ;  when  he, 
the  ^d  Whitesides,  came  before  the  committee,  and  made  his 
relinquishment  to  said  lot 

It  appears,  also,  firom  the  testimony  of  P^trikin,  the  legister, 
that  Whitesides  came  to  the  land-office,  and  produced  the 
deeds  in  relation  to  the  property  before  the  officers  of  the  land- 
office,  and  the  said  x>fficers  considered  that  the  aaid  Whitesides 
had  a  right  to  relinquish  his  preemption  right,  and  thereupon 
the  said  Whitesides  did  relinquish ;  in  consequence  of  which 
the  lots  No.  7  and  Na  104  were  put  up  at  public  sale. 

The  following  statement  of  racts  was  agreed  upon  in  the 
court  below. 

It  is  agreed  the  following  statement  of  facts  may  be  used,  in 
the  same  manner  as  if  the  same  were  proved  by  witnesses  on 
the  hearing  of  the  above  causes :  — 

1st.  That  the  lots  mentioned  in  the  forgoing  pleadings 
were  sold  at  a  public  sale  of  lots  in  the  town  of  Dubuque,  by 
tiie  United  States,  in  last,  at  which  sale  jfohn  D.  Bush, 

above  named,  became  the  purchaser  of  lot  No.  7j  and  the  above- 
named  William  B.  Whitesides  of  lot  No.  194. 
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2d.  That  said  lots  would  Dot  have  been  pot  up  and  sold  at 
said  sale,  unless  the  said  William  B.  Whitesides  bad  relin- 
quished all  claim  to  the  same  to  the  United  States  previous  to 
said  sale ;  and  that  said  Whitesides  did  thus  relinquish,  inrevious 
to  the  same  being  put  up  to  sale,  and  for  the  express  purpose 
of  having  them  sold  at  said  sale. 

3d.  That  said  Bush  objected  and  protested'to  said  Whitesides 
against  the  said  Whitesides  thus  relinquishing. 

4th  That  previous  to  said  sale,  and  at  the  time  of  said  re-s 
linquishnsent,  and  subsequent  thereto  (but  previoils  to  the«de)^ 
said  Bush  was  informed  by  E.  C.  Dougherty  and  Whitesides, 
and  by  said  Whitesides'S;agent,  that  his  object  in  having  the 
said  lots  put  up  to  sale  was  expressly  with  a. view  that. the  ti- 
tle to  them  might  be  perfected  in  said  Whitesides,  so  that  he 
could  make  a  good  tide  to  said  Bush,  upon  said  Bush  paying 
the  purchase-money  for  said  lots.  And  also,  that  said  White- 
sides,  by  himself,  or  agent  duly  authorized  for  said  purpoij^,  did 
{NTopose  and  offer  to  sud  Bush,  that  if  said  Bush  would  bid  for 
said  lots,  and  agree  that  kis.purchase  should  be  under  the  con- 
tract for  them  set  out  in  tiie  pleading  in  the  above  causes,  said 
Whitesides  would  make  no  opposition  to  his  so  doing,  but  was 
perfectly  willing  said  Bush  should  become  the  purchaser  with 
this  understanding ;  but  that  said  Bush  utterly  refused  so  to 
do ;  when  said  Bash  was  infbnned  by  said  Whitesides,  or  by 
his  agent,  that  said  Whitesides  would  bid  fcnr  said  lots  at  said 
nle,  in  order  to  enable  him  to  comply  with  his  contract  with 
said  BBosIl  That  said  Whitesides  and  Burii  were  tiiA  only  bid- 
ders for  said  lots  at  said  sale,  and  that  Philip  S.  Dade  vnm  the 
bidder  for  said  Whitesides,  df  which  the  said  Bush,  previous  to 
and  9X  the  time  of  said  sale,  was  advised  and  infomied.  That 
the  memorandum  at  the  foot  of  the  deed  or  mortgage,  that 
said  Bush  was  to  furnish  the  money  to  pay  for  said  lots,  was 
there  inserted  by  the  exprem  agreement  and  understanding  of 
Mid  Bush,  at  the  time  of  executing  said  deed  and  mortgage. 

The  public  sale  look  place  in  September,  1840,  after  Bush 
had  refused  to  pmchase  under  his  contract.  At  the  sale,  the 
wMje  bidder  and  Bush  were  the  only  bidders  for  the  two  lots 
No.  7  and  No.  194,  the  public  bidder  bidding  for  Whitesides,  of 
which  Bush  was  informed  previous  to  and  at  the  time  of  said 
isIe.  The  lot  No.  7  was  bid  off  to  Bu3h,  and  No.  194  to 
Whitendes. 

In  April,  1841,  Whitesides  and  Marshall  filed  a  bill  in  the 
District  Court  of  Dubuque  county,  praying  a  forecloeure  of  the 
mortgage  and  sale  of  both  lots.  After  an  answer  and  a  gen- 
eral rej^ication,  the  court  decreed  for  the  complainanlifi,  and  or- 
dered both  lots  to  be  sold.    An  appeal  was  taken  to  the  Su- 
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preme  Court  of  Iowa,  where  the  decree  x>f  the  court  below 
was  affirmed,  and  the  cause  was  brought  by  appeal  to  this 
court; 

It  was  argued  by  Mr.  Berry  (in  a  printed  argument)  and 
Mr.  Howard  J  for  the  appellant,  and  Mr.  May^  for  the  appellees. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

This  suit  originated  in  the  District  Court  for  Dubuque  coun- 
ty, in  the  Territory  «f  Iowa.  It  was  a  bill  in  chancery  to 
foreclose  a  mortgage  given  by  the  appellant,  Bush,  to  White- 
sides.  The  property  mortgaged  consisted  of  two  lots  (num- 
bered 7  and  194)  in  the  town  of  Dubuque,  which  Whitesides 
had  sold  and  conveyed  on  the  same  day  to  the  mortgagor,  for 
the  sum  of  $  3,000 ;  and  the  mortgage  (dated  8th  February, 
1839)  was  given  to  secure  the  sum  of  $  1,500,  the  balance  of 
the  purchase-money. 

At  the  time  of  this  transaction,  the  United  States  had  not 
yet  offered  the  lands  on  which  the  town  of  Dubuque  was  sit- 
'uated  for  sale.  But  notwithstanding  the  occupants  of  lots 
were  mere  tenants  at  sufferance  only,  they  proceeded  to  make 
valuable  improvements,  under  the  expectation  of  the  grant  of 
aright  of  preemption  from  the  government,  or,  at  least,  that 
they  could  complete  their  title  by  purchase  from  it,  when  the 
lots  should  be  offered  for  sale. 

These  possessions  and  improvements  were  treated  as  valid  and 
subsisting  titles  by  the  settlers,  and  were  the  subjects  of  con- 
tract and  sale  by  conveyances  in  the  forms  usual  for  passing  a 
title  in  fee.  On  one  of  the  lots  which  was  the  subject  of  the 
mortgage  in  question,  a  tavern-house  and  other  improvements 
were  erected,  for  which  the  tenant  paid  a  rent  of  seventy  dol- 
lars per  month  at -the  time  of  this  purchase.  The  deed  from. 
Whitesides  to  Bush  was  not  put  in  evidence,  but,  from  the  re- 
citals of  the  mortgage  and  admissions  of  the  answer,  it  ap- 
pears to  have  been  a  deed  in  fee  simple,  with  a  covenant  of 
general  warranty.  The  mortgagor  is  estopped  by  his  deed  from 
denying  seizin,  and  cannot  make  out  a  sufficient  defence  unless 
by  proving  payment  of  the  money,  want  of  consideration,  or 
fraud  which  will  avoid  the  contract. 

Accordingly,  the  appellant,  in  his  answer,  has  set  up  two 
groimds  of  defence  by  way  of  avoidance  of  his  deed.  First, 
fraudulent  misrepresentation  by  the  vendor  \o  -induce  him  to 
make  the  purchase ;  and,  secondly,  want  of  consideration  from 
failure  of  title. 

1st.  The  fraudulent  misrepresentation  charged  consists  of 
three  particulars.     First,  that  the  vendor  represented,  "that  he 


JANUARY  TERM,  1848.  289 

Baih  V.  MariliaU  et  al. 

held  a  valid  preemption  right  to  the  lots,  by  virtue  of  the  laws 
of  the  United  States  in  relation  to  town  lots  in  the  town  of 
Dubuque  "  ,*  secondly,  that  he  represented  that  the  fixtures  in 
the  tavern,  to  wit,  the  bar  shelves  and  counter,  formed  a  part 
of  the  property  sold,  whereas  they  were-  claimed  and  taken 
away  by  Hale,  the  tenant,  and  the  house  much  injured  by  the 
moving  and  tearing  away  of  said^fixtures ;  and,  thirdly,  that  by 
falsely  representing  Hale,  the  tenant,  to  be  punctual  in  his  pay- 
ments, Bush  was  prevailed  on  to  give  his  note  to  the  complain- 
ants for  Ithe  sum  of  $290,  for  the  rent  of  the  unexpired  term  ; 
whereas  Hale  was  not  punctual,  and  defendant  was  unable  to 
collect  the  rent  from  him. 

The  latter  two  of  these  charges  may  be  summarily  disposed 
of  by  the  remark,  that  there  is  no  evidence  in  the  case  of  any 
representations  by  the  complainants  on  the  subject ;  and  as  the 
matter  alleged  in  the  answer  is  not  responsive  to  the  bill,  but 
set  up  by  way  of  avoidance,  the  defendant  was  bound  to 
prove  it. 

But  the  first  is  the  one  chiefly  relied  on  in  the  argument,  and 
deserves  more  particular  notice. 

It  is  proved  by  Davis,  the  scrivener  who  drew  the  deed  and 
mortg^e,  that  YIThitesides  told  Bush  ^'that  he,  Whitesides, 
had  a  ]$eemption  to  the  property."  Was  this  representation 
false  ?  The  only  evidence  on  the  subject  is  in  the  testimony 
of  Petrikin,  the  register  of  the  land-office,  who  swears,  '*  that 
the  commissioners,  appointed  under  the  act  of  Congress  laying 
off  the  towns  of  Dubuque,  &c.,  filed  in  the  land-office  certifi- 
cates in  favor  of  Whitesides's  preemption  to  these  lots,  No.  7  and 
No.  194."  He  states,  also,  "that  the  land-officers  had  instruc- 
tions from  the  general  land-office  to  expose  all  lots  to  public 
sale,  where  the  claimants  should  relinquish  their  right  of  pre- 
emption to  the  Uruted  States."  He  states,  moreover,  "  that  the 
land-officers  were  not  satisfied  with  the  regularity  or  su^ciency 
of  Whitesides's  certificate  "  ;  but  whether  these  doubts  or  opin- 
ions were  well  founded  or  not  does  not  appear  from  any  testi- 
mony in  the  case.  The  facts,  also,  that  Whitesides  was  permit- 
ted to  relinquish  the  preemption  right  to  the  United  States, 
and  that  no  other  person  laid  any  claim  to  the  possession  and 
preemption  of  these  lots  except  Whitesides,  and  Bush,  claiming 
under  him,  are  conclusive,  when  taken  in  connection  with  ev- 
idence of  a  certificate  in  his  favor  by  the  commissioners,  to 
sh6w  that  the  representation  of  Whitesides  was  not  false  or 
firaudulent,  and  that  defendant  has  wholly  failed  to  support  this 
allegation,  as  set  forth  in  his  answer. 

But  it  has  been  contended,  that  this  relinquishment,  made  by 
Whitesides  to  the  United  States  against  the  consent  of  Bush, 
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was  -fraudulent,  and' injurious  to  the  interests  of  Bush.  To 
this  argument  two  answers  may  be  given,  either  of  which  is 
conclusive.  First,  that  there  is  no  aUegation  in  the  pleadings 
on  the  subject ;  and,  secondly,  the  evidence  clearly  showsf  that, 
although  Whitesides  did  relinquish  his  preemption  to  the  Unit- 
ed States,  and  that,  too,  without  the  consent  of  Bush,  yet  the 
act  was  not  fraudulent,  as  it  was  not  intended,  and  did  not  tend, 
to  do  any  injury  to  Bush.  Whitesides,  by  his  warranty,  was 
bound,  under  penalty  of  $  3,000,  to  obtain  a  good  title  for  Bush, 
cost  what  it  may,  while  Bush  was  boimd  to  pay  only  the  mini- 
mum or  preemption  price.  The  relinquishment  of  his  pre^ 
emption  right  by  Whitesides  was  not  intended  as  an  abandon- 
ment of  his  olaimj  but  was  a  plan  adopted  by  himself,  in 
common  with  the  other  claimants  of  lots  in  Dubuque,  as  the 
most  convenient  method  of  obtaining  a  title.  By  thus  suffer^ 
ing  them  to  be  exposed  to  auction,  tht^y  ran  the  risk  of  being 
compelled  to  pay  more  than  the  minimum  or  preemption  price 
for  a  title,  but  could  not  get  it  for  less.  The  record  admits  that 
Bush  knew  "  that  Whitesides's  object  in  having  the  lots  put 
up  to  sale  was  expressly  with  a  view  that  the  title  to  them 
might  be  perfected  in  said  Whitesides,  in  order  that  he  could 
make  a  good  title  to  Bush.''  I^is  not  easy  to  appreh^id  how 
fraud  can  be  predicated  of  the  conduct  of  Whitesides,  who,  it 
is  admitted,  was  using  every  endeavour  to  fulfil  his  contract, 
and  obtain  a  good  title  for  his  vendee.  As  to  the  alleged  fraud 
on  the  government  by  the  conduct  of  the  people  in  Dubuque 
on  this  occasion,  it  is  suflELcient  to  say  that  the  question  is 
not  nused  in  the  pleadings,  nor  the  fact  proved  in  the  evi- 
dence.     .  - 

We  are  of  opinion,  therefore,  that  the  appellant  has  wholly 
Sealed  to  show  any  fraud  or  misrepresentation  on  the  part  of  Im 
vendora,  which  would  justify  a  court  of  chancery  in  annuUii^ 
an  executed  contract 

Indeed,  the  facts  of  the  case  tend  rather  to  show  that  the 
fraud,  if  any,  in  this  transaction,  maybe  more  justly  charged  to 
the  party  who  is  so  liberal  in  imputing  it  to  others. 

If  Bush  could  have  thwarted  Whitesides  in  his  endeavotirs 
to  procure  the  legal  title  for  him,  if  he  could  hold  the  lot  cin 
which  the  tavem-^house  and  improvements  were  situated  (and 
valued  at  $2,200)  for  his  bid  of  less  than  twenty  doUara,  and 
then  recover  the  $2,200  from  Whitesides,  on  his  warranty,  he 
will  have'  effected  what  is  commonly  called  a  speculation ; 
but  one  in  the  perpetration  of  which  he  ought  not  to  enect 
the  aid  of  a  court  of  equity.  The  anxious  disavowal  .oi  an 
intention  **  to  defraud  or  wrong  the  complainants,"  contained 
in  the  defendant's  answer,  was  'not  called  out  by  any  charge 
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in  complaiiiantt'  bOl,  bat  aeema  ralber  to  have  multed  fiom  a 
eonseiouioeM  that  his  condoct  was  justly  liable  to  auch  an  iin* 
potation. 

IL  The  oilier  grotind  of  ayoidance  is  fiulue  of  conaidenF 
tion. 

The  answer  allegea,  that,  at  the  pablic  sale  by  the  United 
State  y  lot  No.  7  was  poichaaed  by  defendant  himself,  and 
therefore  the  vendcnr  is  unable  to  comply  with  his  contract  by 
making  him  a  title,  and,  moreovtr,  that  Whitesides  has  become 
the  purchaser  of  lot  No.  194,  and  therefore  he,  Bosh,  was  with- 
out title  to  it 

This  defence  seems  founded  on  an  entire  mistake  or  igno- 
rance of  the  law ;  as  the  Acts  alleged  lead  to  a  directly  cotitrary 
e6nclusion,*and  show  that  the  defepdant  has  a  complete  legal 
title.  If  Whitesides  sold  to  him  with  covenant  of  warranty, 
and  afterwards  purchased  the  legal  title,  as  the  answer  asserts, 
with^regaid  to  kt  No.  194,  then  is  the  title  vested  in  Bush,  the 
Tsndee,  by  estoppel,  and  no  fbrther  conveyance  is  necessary. 

As  to  lot  No.  7,  Bush,  having  obtained  possession  under 
Whitesides,  cannot,  by  the  purchase  of  an  outstanding  title, ' 
defeat  the  claim  of  his  vendor.  It  is  a  well-established  rule  of 
equity,  '^that  if  a  vendee  buys  up  a  better  title  than  that  of  the 
vendor,  and  the  vendor  was  guilty  of  no  fraud,  he  can  only  be 
compelled  to  rdftmd  to  the  vendee  the  amount  of  money  paid 
for  die  better  title.^  '^  Equity  treals*the  purchaser  as  a  trustee 
for  lus  vendor,  becanse  he  holds  under  hun ;  and  acts  dtae  to 
perfect  the  title  by  the  former,  when  in  possession  of  the  land, 
mnre  to  the  benent  of  bim  under  whom  the  possession  was  ob- 
tained, and  through  whom  a  knowledge  of  a  defect  of  title  was 
obtained.  The  vendor  and  vendee  stand  in  the  relation  of 
landlord  and  tenant ;  the  vendee  cannot  disavow  the  vendor's 
tiile.^'  (See  OaUoway  v.  Findlay,  12  Peters,  296,  and  cases 
there  cited.) 

In  the  prssent  ease,'  the  vendee  has  bought  in,  ibr  twenty^- 
lasai^  the  legal  title  to  a  property  worth  more  than  two  thonaand, 
ttie  possension  of  whicn  he  received  from  his  vendor ;  and  not 
.only  so,  but,  -eontrary  to  good  faith  and  fidr  dealing;  he  has  in- 
iaiftiiid  to  ovobid  Iris  vendor,  who  was  using  every  endeavour 
lo  pvrchase  the  title  for  the  use  of  his  vendee,  in  fulfilment  o( 
his  own  covenants.  The  appellant  has  paid  no  more  (or,  if 
more,  so  little  as  to  be  unworthy  of  notice)  than  he  agreed  to 
pay  for  the  purpose  of  getting  the  legal  title.  He  has  got  a 
good  title  to  the  property,  and  ought  in  justice  and  equity  to 
pay  for  it  the  fidl  consideration  t^hich  he  has  covenanted  to 
pay. 

The  decree  of  the  Supreme  Court  of  Iowa  must  therefpre 


292  SUPREME  COUET. 

MoMicken  v,  Webb  et  al. 

be  iBLfiinned,  with  cost^,  with  leave  to  the  appellees  to  sell  the 
mortgaged  property  in  the  mode  prescribed  by  law,  unless  the 
appellant  shall  pay  the  amount  of  said  decree,  with  interest 
thereon  and  the  costs,  within  sixty  days  from  the  filing  of  the 
record  in  this  case  in  the  proper  court  of  the  State  of  Iowa, 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Supreme  Court  of  the  Territory  of  Iowa,  and  was 
{irgued  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered,  adjudged,  and  decreed  by  this  court,  that  the  decree 
of  the  said  Supreme  Court  in  this  cause  be  and  the  same  is 
hereby  affirmed,  with  costs  and  daniages  at  the  rate  of  six  per 
centum  per  annum,  with  leave  to  the  appellees  to  sell  the  mort- 
gaged property  in  the  mode  prescribed  by  law,  unless  the  .ap- 
pellant shall  pay  the  amoimt  of  said  decree,  with  interest 
thereon,  and  the  costs,  within  sixty  dayjs  from  the  filing  of  the 
mandate  in  this  case  in  the  proper  court  of  the  State  of  Iowa. 


Cbables  McMickbn,  Plaintiff  in  error,  v.  Amos  Webb,  Mart 
Ann  Smith,  in  hbr  Own  right  and  as  Tutrix,  te.,  and  Iba 
Smith,  in  his  own  capacity  ANt>  as  Tutor  to  ths  Minors, 
Catharine  and  Sarah  Smith. 

Where  a  prominory  note,  payable  to  a  fiim,  was  ligned  by  one  of  the  partners 
in  the  firm  together  with  two  other  perfont,  and  luit  waa  brought  upon  it  wainet 
these  two  other  penons  in  the  name  of  the  payee  partner,  upon  the  grouno,  that 
tlie  note  waa  intended  for  hia  indiTidual  benefit^  and  that  the  inaertion  of  the 
name  of  the  firm  aa  payeea  waa  an  error,  it  waa  clearly  hia  duty  to  p^ve  aoeh 
error  upon  the  trial. 

If  theae  two  other  perMna  were  merely  anretiea  (a  faet  fbr  the  jory),  proof  of  aoeh 
error  would  not  make  them  liable  beyond  the  tenna  of  their  oontraet,  anlMB 
they  were  priTv  to  and  agreed  to  the  aame. '  Neither  a  court  of  law  nor  equity 
will  lend  its  aid  to  affect  auredea  beyond  the  plain  and  neceaaary  import  of  tbetr 
undertaking.  This  ia  the  doctrine  of  thia  court,  of  the  State  courta,  and  of  Eng* 
land. 

The  payee  partner  haying  brought  into  the  eyidence  the  terma  upon  which  th«  . 
partnership  waa  (UaaoWed,  by  which  it  appeared  to  be  hia  duty  to  collect  the 
aasets,  pay  the  debts,  and  aettle  the  concema  of  the  partnerahio,  it  waa  competent 
for  the  jury  to  judge  whether  the  note  was  given  provisionally  and  designed  to 
abide  the  aettle^ient  of  the  affairs  of  the  firm,  and  if  so,  then  it  became  neceaaa- 
ry for  the  payee  partner  to  prove  the  fiilfilment  of  theaa  dntiea  before  any  right 
of  action  upon  the  note  accrued  to  him. 

The  note  being  drawn  by  one  of  the  partners  payable  to  his  own  firm,  this  drawer 
partner  waa  entitled  to  one  half  of  it,  and  the  obligation  of  the  auretiea  was 
diminished  pro  tanio. 

Where  the  plaintiff  excepted  to  the  opinion  of  the  court,  which  opinion  waa  more 
adverse  to  the  defendanta  than  to  the  plaintiff,  this  court  will  not,  at  the  instance 
of  the  plaintiff,  reverae  the  judgment,  althou^^h  there  may  have  been  error  io 
the  inatructione,  provided  that  error  consisted  m  giving  the  plaintiff  too  much. 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Louisiana. 

It  was  formerly,  in  a  preliminary  stage  of  it,  before  this 
court,  and  is  reported  in  II  Peters,  25. 

The  facts  of  the  case  are  sufficiently  set  forth  in  the  opinion 
of  the  court. 

It  was  ai^ed  by  Mr.  Coxe^  for  the  plaintiff  ixx  error,  and 
Mr,  JaneSj  for  the  defend)ant. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  record  in  this  cause  being  enQumbered  with  matter 
deemed  wholly  irrelevant  to  the  true  points*  in  controversy  be- 
tween the  parties,  much  of  this  matter  the  court  will  pass  over, 
embracing  within  itsfview  such  portions  of  the  reconl  only  as 
regularly  present  those  points,  and  the  rulings  of  the  Circuit 
Court  with  respect  to  them.  In  thi**  view,  little  elde  need  be 
presented  except  the  pleadings  in  thd  cause,  the  note  on  which 
this  action  is  founded,  the  fact  of  a  copartnership  betw^n  the 
plaintiff  in  error  and  James  H.  Ficklin,  and  the  agreement 
comprising  the  terms  on  which  the  copartnership  was  dissolved, 
these  three  last-mentioned  documents  being  referred  to  in  the 
pleadings  and  appealed  to  by  the  parties  on  both  sides  of  this 
cause  to  sustain  the  positions  on  which  they  respectively  rely ; 
and,  lastly,  the  instructions  prayed  by  the  parties  and  given  by 
the  Circuit  Court. 

This  is,  according  to  the  peculiar  proceedings  in  the  State  of 
Louisiana,  an  action  at  law,  although,  from  the  mode  of  pro- 
ceeding by  petition,  from  the  introduction  into  that  petition  of 
various  matters  dehors  the  instrument  set  out  as  the  inunediate 
cause  of  action,  and  from  the  converting  in  one  proceeding 
parties  standing  sui  juris  with  those  who  sustain  a  representa- 
tive character,  it  bears  a  striking  resemblance  to  a  suit  in 
equity. 

The  petition  states,  that,  some  time  in  the  year  1816,  the 
plaintiff  and  one  James  H.  Ficklin  formed  a  copartnership 
and  transacted  business  under  the  name  of  McMicken  and 
Ficklin;  that  about  the  8th  of  September,  1817,  the  said 
copartnership  was  dissolved  by  mutual  consent ;  that  at  the 
time  of  said  dissolution  there  was  a  stock  of  goods  on  hand, 
which  said  Ficklin  took  and  purchased  at  cost,  with  five  per  cent, 
addition  thereon,  and  for  the  payment  of  one  half  of  said  stock 
of  goods  he  gave  to  the  petitioner  a  promissory  note,  dated 
September  20th,  1817,  due  and  payable  on  the  1st  day  of 
March,  1819,  to  the  order  of  McMicken  and  Ficklin,  for  the 
sum  of  $  4,866.93|,  executed  by  said  Ficklin,  by  Jedediah 
25* 
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Smith,  and  Amos  Webb,  the  defendant,  whereby  the  dmwen 
l)ecame  bound  to  pay  the  whole  of  the  said  notOi  whiofa  note 
k  annexed  as  a  pert  of  the  petition. 

The  petitioner  then  proceeds  as  follows:  -— 

^  Your  j)etitioner  further  shows  that  said  obligation  was  etio- 
neously  made  payable  to  McMicken  and  Ficklin,  thou^  in  truth 
and  in  fact  said  note  was  dated  and  executed  subsequent  to  the 
said  dissdution  of  said  firm,  and  was  made  towards  and  in  be- 
half and  for  the  sole  and  indiyfdual  benefit  of  your  petitioner, 
the  joint  name,  or  the  name  of  the  late  firm,  being  used  and 
intended  (ot  your  petiticm^s  mAe  benefit,  —  said  Ficklin  being 
in  no  wise  a  party  or  interested  therein  except  as  <xie  of  the 
ridigota. 

^  Your  petitioner  further  shows,  that  since  the  execution  of 
the  said  note  or  obligation,  the  abdye-mentioned  Jedediah  Smith, 
one  of  the  cooUigors  thereof,  died,  leaving  his  wife,  the  laid 
Mary  Ann  Smith,  and  two  minoi'  children,  Oatlusine  and 
Sarah,  all  of  whom  now  own  and  possess  all  the  property  and 
estate  by  the  said  Jedediah  Smith  left  at  his  deeease. 

"  The  mother  in  right  of  her  community,  and  said  minors  as 
heirs,  and  the  said  Mary  Ann  Smith,  the  widow  of  said  de« 
ceased,  has  since  married  one  Ira  Smith,  the  said  defendant 
herein,  by  reason  of  which  said  several  premisea,  the  said  Marj 
Ann,  Catharine,  and  Sarah  have  become  obligated  and  bound, 
til  aolido,  to  pay  your  petitioner  the  whole  amount  of  said  note 
or  obligation,  together  with  interest,  according  to  the  tenor  and 
effect  thereof,  which  they  refuse,  though  often  and  amicably 
demanded  to  pay.'' 

The  note  on  which  this  action  was  instituted  and  referred 
to  in  the' petition  is  in  the  following  words:  «— 

St  FrandsviUe,  Sept.  90A,  1817. 
$  4,866, 93f  On  the  first  day  of  March,  1819,  we,  or 
either  of  us;  promise  to  pay,  jointly  or  separately,  unto  Mc- 
Micken and  Ficklin,  or  order,  four  thousand  eight  hundred  and 
sixty-eix  dollars  ninety-three  ahd  a  half  cents,  being  Tor  value 
received;  with  ten  per  cent,  interest  after  due  until  paid. 

Jawcs.  H.  FiCKLur, 
Jed.  Sxttb, 
Amos  Wbbb. 

The  only  remaining  documentary  evidence  referred  to  in  the 
petition,  and  in  accoidance  with  which  it  is  alleged  that  the 
note  in  question  was  executed,  is  found  in  the  agreement  en« 
lered  into  by  McMicken  and  Ficklin  \Xfon  the  dissolution  of 
their  copartnership,  and  is  in  the  following  words :  -~ 
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<<  Memorandum  of  an  agreement,  made  and  entered  into  this 
8th  day  of  September,  1817,  between  Charles  McMicken,  jun., 
and  James  H.  Ficklin,  both  of  the  town  of  St  FsancisviUe, 
lately  trading  under  the  firm  of  McMicken  aod  Ficklin  j  that 
they  have  this  day  by  mutual  consent  dissolved  their  copart- 
nership aforesaid,  and  that  Charles  McMicken,  jun.,  is  put  in 
full  possession  of  all  the  books,  notes,  and  accounts,  and  all 
other  papers  relating  to  the  firm  aforesaid,  with  full  power  to 
settle  and  ccUect  all  the  dues  and  demands  owing  to  the  said 
firm,  either  at  law  or  otherwise,  by  exchange  or  reexchange 
of  notes  or  accounts,  or  any  other  mode  he  may  think  advan- 
tageous to  the  concern ;  and  when  in  funds  Sufficient  to  pay 
off  all  debts  that  are  due  by  the  firm  aforesaid,  to  pay  tha 
same,  until  full  and  final  payment  and  settlements  are  made ; 
and  to  employ  at  hi«  discretion  such  person  or  persons  as  ha 
shall  think  necessary,  for  the  completion  of  the  business ;  and 
that  James  H.  Ficklin  take  all  the  goods  on  hand  at  cost,  with 
an  advanoe  of  five  per  cent,  on  the  whole  amount,  payable  as 
follows,  vis.  three  thousand  by  his  draft  on  Flow^  &;  Finley, 
with  their  acceptance  thereof,  payable  the  1st  March,  1818, 
and  their  acceptance  in  the  same  manner  (or  wome  good  house 
in  New  Orleans  in  their  stead)  for  any  further  sum  to  meet 
lbs  one  half  of  the  whole  amount  of  goods,  payable  on  the 
1st  day  of  May,  1818,  and  for  the  remaining  half  he  gives  his 
joint  note,  with  Amos  Webb  and  Jedediah  Smithy  jpayable  on 
the  1st  March,  1819 ;  and  by  the  non-compliance  of  James  H. 
Fkklin  in  giving  tbe  aforesaid  acceptances  and  note,  this 
agreement  to  remain  null  and  void,  so  far  as  the  sale  of  the 
goods  to  him ;  and  all  the  sales  of  goods  by  him,  for  the  pe* 
liod  of  thirty  days,  the  time  allolred  him  to  eomidy  with  tha 
foregoing,  shedl  be  carried  to  the  joint  benefit  of  the  last  firm. 

"  In  w;idiess  whereof  we  hereunto  subscribe  our  names,  tha 
day  and  date  above  written. 

''  JaIIKS.  H.  FlCJKUN, 

Chablxs  McMicken." 

Several  pleas  were  interposed  by  the  defendants  or  respond- 
ents below  to  the  demands  in  the  petition.  The  court  deem  it 
neeesQary  to  advert  to  such  of  these  pleas  only  as  are  coimect- 
ed  with  the  points  comprised  in  the  rulings  of  the  judge  at 
circuit. 

Thus  in  the  3d  |^  it  is  deiiied  that  the  note  in  question 
was  made  to  the  petitioner,  and  that  Ficklin,  Webb,  and  Smidt 
ever  proniised  to  pay  the  BAoney  therein  mentioned  to  McMiek-. 
en  alone,  or  that  the  note  was  made  on  behalf  of  McMicken, 
or  that  the  partnership  name  of  McMie^n  and  Ficklin  was  iof 
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tended,  to  be  used  for  the  benefit  of  McMicken  alone.  They 
insist  upon  the  contract  as  apparent  on  the  face  of  the  note, 
and  call  for  strict  proof  of  the  allegations  of  the  petitioner. 
They  aver  that  it  was  well  known  that  Webb  and  Smith  signed 
the  note  as  sureties,  —  that,  if  there  ever  was  any  considera- 
tion for  their  obligation,  it  has  failed,  and  that  neither  Ficklin, 
as  principal,  nor  Webb  and  Smith,  as  sureties,  were  ever  bound 
to  pay  this  note. 

4.  They  plead  further,  and  speciaUyy  a  want  of  considera- 
tion, averring  that  Ficklin,  as  partner,  was  entitled  to  one  half 
the  stock  ;  that  he  paid  McMicken  for  one  half  by  drafts  and 
acceptances,  mentioned  in  the  article  of  dissolution,  which 
were  paid ;  that  the  demand  of  McMicken  for  the  note  of 
Ficklin,  Webb,  and  Smith  for  the  other  half  was  a  fraudulent 
contrivance,  or  an  error  or  misconception  of  the  parties,  and 
could  form  no  legal  consideration  for  the  note. 

5.  They  further  plead,  that  the  note  was  executed  by  Fick- 
lin, as  principal,  and  Webb  and  Smith,  as  sureties,  to  McMicken 
and  Ficklin,  of  which  firm  Ficklin  was  a  partner  ;  that  by  the 
di38olution  of  the  firm  one  half  of  Ficklin's  responsibility  was 
extinguished  by  confusion,  and  Webb  and  Smith  became  there- 
by absolved  pro  tanto  ;  that,  under  the  agreement  for  the  disso- 
lution, McMicken  had  received  $  10,000  more  than  was  requi- 
site to  pay  the  debts'of  the  firm,  for  which  excess  he  was  ac- 
countable by  the  above  agreement,  and  that  thf;reby  the  note, 
to  which  Webb  and  Smith  were  mere  sureties,  was  paid. 

They  further  plead,  that  the  note  became  due  by  its  terms 
on  the  1st  day  of  March,  1819 ;  that  Ficklin  died  in  1817, 
leaving  a  will  and  appointing  executors ;  that  his  estate  has 
been  regularly  represented  by  executors  since  his  death,  and 
that  by  the  laches  of  McMicken,  in  not  settling  th^  affairs  of 
the  concern  or  suing  on  the  note  from  1819  to  1835,  he  is 
barred  by  his  negligence  and  by  lapse  of  time.  . 

And,  lastly,  they  insist  that,  upon  the  dissolution  of  the  firm 
of  McMicken  and  Ficklin,  McMicken  had  received  all  the  books, 
notes,  and  claims  due  to  the  firm,  and  bound  himself  to  settle 
all  the  affairs  of  the  concern  out  of  these  funds,  so  far  as  they 
should  prove  adequate;  that  Ficklin  was  to  take  the  goods  on 
hand,  to  pay  McMicken  for  one  half  of  that  stock  in  certain 
acceptances,  and  to  execute  his  note,  with  Webb  and  Smith  as 
sureties,  for  .the  remaining  half  in  value,  subject  to  a  contin- 
gent responsibility  upon  the  settlenient  of  the  concern  by 
McMicken  ;  that  McMicken  had  not  made  such  settlement  ac- 
cording to  the  terms  of  the  agreement  of  dissolution,  and 
therefore  had  no  right  of  action  against  the  representatives  of 
Ficklin  or  the  respondents. 
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At  the  trial  of  this  cause^  the  following  instructions  prayed 
for  by  the  defendants  were  given  by  the  court,  and  made  the 
subjects  of  exception  by  the  plaintiff :  — 

1st.  That  as  plaintiff  had  alleged  that  there  was  error  in 
making  the  note  sued  on,  drawn  in  £Givor  of  and  payable  to 
McMicken  and  Ficklin,  and  that  said  note  ought  properly  to 
have  been  made  in  favor  of  Charles  McMicken  only,  plaintiff 
could  not  recover  without  proving  such  error  and  mistake ;  and 
if  no  such  error  or  mistake  was  proved,  the  verdict  of  the  jury 
ought  to  be  in  favor  of  defendants ;  for,  without  such  proof, 
McMicken  alone  could  not  recover  on  a  note  drawn  in  £Givor  of 
McMicken  and  Ficklin. 

2d.  That  if  the  jury  were  satisfied  that  Webb  and  Smith 
were  originally  only  sureties,  and  that  whatever  considemtion 
there  was  for  the  note  passed  between  McMicken  as  one  per* 
ty,  and  Ficklin  as  the  other  party,  in  such  case  an  express 
written  contract  on  the  part  of  sureties  is  to  be  strictly  con- 
strued in  their  favor,  and  they  could  only  be  made  liable  on 
their  contract  in  the  form  and  manner  in  which  they  had  en- 
tered into  it ;  and  no  proof  of  any  error  or  mistake,  as  between 
the  principal  parties  to  the  contract,  could  make  mere  suretieis 
liable  beyond  the  terms  of  the  contract,  unless  they  were  privy 
to  and  agreed  to  the  same  ;  and  if  plaintiff  could  only  recover 
against  the  principal  party  to  the  contract  sucki  on  by  showing 
error  or  mistake  in  that  contract,  the  verdict  of  the  jury  as  re- 
garded the  sureties  should  be  in  their  favor. 

4th.  That  if  the  jury  believed  thalt  the  note  sued  on  grew 
cut  of  the  settlement  of  the  partnership  affairs  of  McMicken  and 
Ficklin,  and  was  given  provisionally  in  relation  thereto,  and 
that  McMicken  had  charged  himself  wk|L  the  settlement  of  the 
partnership  afiisurs,  that  dien  McMicken  Cfumot  recover  on  this 
note  without  a  fixuU  liquidation  and  settlement  of  the  partner^ 
ship  affairs;  and. that  if,  under  the  circumstances  aforesaid, 
McMicken  persists  in  submitting  the  suit  on  this  note  to  the 
decision  of  die  jury,  their  verdict  ought  to  be  for  the  defendant. 

5th.  That  if  die  jury  believed  that  the  note  sued  on  was 
given  to  attend  on  a  settlement  and  liquidation  of  the  partner- 
ship affairs  of  McMicken  and  Ficklin,  and  McMicken  charged 
himself  with  the  liquidation  and  settlement  of  the  partnership 
affairs  of  McMicken  and  Ficklin,  and  that  McMicken  has  re- 
ceived partnership  assets  sufficient  to  pay  the  debts  of  the  part- 
nership, in  such  case  plaintiff  McMicken  ought  not  to  recov- 
er, and  the  verdict  of  the  jury  ought  to  be  for  the  defend- 
ants. 

6th.  That  if  the  jury  believed  that  Ficklin  was  a  partner  of 
the  house  of  McMicken  and  Ficklin,  to  whom  the  note  was 
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payable,  and  that  the  said  hotue  has  long  since  been  dis- 
solved, and  that  the  same  Ficklin  was  principal  debtor,  and 
Amos  Webb  and  Jedediah  Smith  were  only  sureties  in  the 
note  sued  on,  that  these  facts  created  a  confusion  of  the  char- 
acters of  creditor  and  debtor ;  and  whenever  such  event  hap- 
pened, there  was  a  payment  of  the  note  to  the  extent  of  the 
correlative  characters  of  debtor  and  creditor,  which  in  this  case 
was  one  halfl 

7th.  That  if  the  jury  believed  that  the  note  sued  on  was 
given  in  pursuance  of  tibe  terms  of  the  dissolution  of  partner- 
ship between  McMicken  and  Ficklin,  and  under  an  implied 
agreement  that,  if  the*  debts  due  to  the  partnership  were  not 
sufSicient  to  pay  the  debts  due  by  the  partnership,  then  Ficklin 
and  his  sureties  were  to  make  good  and  supply  one^half  of  the 
deficiency,  and  that  McMicken  charged  himself  with  the  liqui- 
dation of  the  partnership  affairs  in  1817,  and  that  McMicken 
had  not  rendered  an  account  of  such  liquidation  before  bring- 
ing this  suit,  it  was  competent  for  the  jury  to  say  that  there 
was  such  a  laches,  neglect,  and  default  on  his  part  as  dis- 
charged thelBureties. 

1st.  We  can  perceive  no  objection  to  the  jruling  of  the  court 
in  this  instruction;  neither  argument  nor  authority  can  be 
called  for,  to  sustain  a  position  so  elementary  and  so  trite  u 
that  the  allegation  and  proof  must  correspond.  In  this  caaei 
the  petitioner  alleges  a  separate  and  exclusive  right  in  himself; 
the  proof  which  he  adduces  discloses  an  equal  right  in  another. 
He  avers  this  discrepancy  to  be  the  result  of  error;  he  moat 
certainly  reconcile  this  contradiction,  or  his  claim  is  destroycki 
by  conflict  with  itself. 

2d.  This  second  instruction  we  hold  to  be  conect  Even  as 
between  principals,  a  court  will  not  bind  parties  tp  conditi<«is 
or  obligations  to  which  they  have  not  bound  themselves,  ac- 
cording to  a  fair  interpretation  of  their  contract.  '  How  tat  any 
written  contract  may  be  explained,  as  between  parties  confeaa- 
edly  principals,  by  evidence  aliunde^  is  a  nice  and  difficult 
question,  always  approached  with  doubt  and  caution ;  but  as 
against  a  surety,  neither  a  court  of  law  nor  a  court  of  equity 
will  lend  its  aid  to  affect  him  beyond  the  plain  and  necessary 
import  of  his  undertaking.  Equity  will  not,  as  against  him, 
assist  in  completing  an  imperfect  or  defective  instrument,  much' 
less  will  it  add  a  new  term  or  condition  to  what  he  has  stipu- 
lated. He  must  be  permitted  to  remain  in  precisely  the  situa- 
tion in  which  he  has  placed  himself;  and  it  is  no  justification 
or  excuse  with  another,  for  attempting  to  change  his  sitHatkoi, 
to  allege  or  show  that  he  would  be  benefited  by  suchlShBiige. 
He  is  said  to  possess  an  interest  in  the  letter  of  his  contract. 
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That  this  is  the  doctrine  in  England  we  see  in  the  cases  of 
Nisbet  V.  Smith,  2  Bro.  Ch.  R.  579,  Rees  t^.  Berrington,  2 
Yes.  jr.  540,  and  Boultbee  v.  Stubbs,  18  Yes.  20.  It  is  the 
doctrine  of  this  court,  so  dedaied  in  the  case  of  Miller  v.  Stew- 
art et  al.y  9  Wheat.  68a  It  is  probably  the  doctrine  of  all  the 
States;  vid.  Croughton  v.  Duvall,  3  Call,  69;  Hill  v.  Bull,  1 
Gilmer,  149.  If,  then,  Webb  and  Smith  were  mere  sureties  in 
the  note  declared  on,  the  plaintiff  could  not,  by  setting  up  an- 
other contract  as  formed  or  as  intended  to  be  formed  between 
himself  and  Ficklin,  transfer  the  responsibility  of  these  sure- 
tiM  to  such  contract,  differing  in  its  terms  trom  that  which 
they  had  in  .£M:t  executed. 

4th  and  5th,  which  should  be  numbered  the  3d  and  4th 
instructions.  These  two  instructions  are  essentially  the  same. 
The  petitioner,  in  his  count  or  petition,  sets  out  the  fibct  of  the 
dissolution  of  the  firm  of  McMicken  and  Ficklin,  and  refers  to 
the  agreement  of  dissolution  as  evidence  of  the  conditions  on 
which  it  took  place,  and  of  the  rights  vested  and  the  obligar 
tions  imposed  by  that  agreement.  It  is  from  this  document 
that  we  gather  the  facts  of  the  transfer  of  the  goods  on  hand 
to  Ficklin,  in  consideration  of  the  acceptances  to  be  procured 
and  of  the  note  to  be  executed  by  him,  with  Webb  and  Smith 
as  his  sureties,  and  th^  further  facts  of  McMicken's  possession 
of  all  the  books,  notes,  and  accounts  of  the  firm,  and  of  his 
obligation  to  collect  the  resources  and  to  pay  the  debts  and 
settle  all  the  affairs  of  the  concern,  so  far  as  the  means  placed 
at  his  command  were  adequate  for  these  ends.  The  above 
facts,  disclosed  by  the  petition  and  the  agreement  of  dissolution, 
were  certainly  competent  evidence  for  the  consideration  of  the 
jury,  and  from  which  they  might  infer  the  purpose  for  which 
the  note  to  McMicken  and  Ficklin  was  executed,  the  duty 
of  McMicken  to  settle  the  partnership  affairs,  and  to  pay  the 
debts  of  the  concern  with  the  funds  placed  at  his  disposal ;  and 
if  they  should  infer  from  these  facts,  that  the  note  executed 
to  McMicken  and  Ficklin  was  given  provisionally,  and  designed 
to  abide  the  settlement  of  the  affairs  of  the  firm,  and  that 
McMicken  was  bound  by  the  agreement  of  dissolution^to  liqui- 
date and  settle  the  affairs  of  the  firm,  then  the  jury  were  bound 
to  find  that  the  fulfilment  of  these  obligations  on  the  part  of 
McMicken  should  precede  any  right  of  action  on  the  note,  and 
that,  without  proof  of  such  fulfilment,  they  were  equally  bound 
to  find  for  the  defendants. 

6th.  This  instruction  affirms  a  position,  as  to  which,  we  pre- 
sume, there  can  be  no  room  for  difficulty  or  doubt ;  namely,  that 
on  the  note  given  by  Ficklin  to  his  own  firm  of  McMicken  and 
Ficklin,  with  Webb  and  Smith  as  sureties,  Ficklin,  as  a  part- 
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ner,  was  entitled  to  one  half,  upon  the  dissolution  of  .the  firm, 
and  that  thereupon,  pro  tanto,  the  obligation  of  these  sureties 
would  cease,  as  Ficklin  could  have  no  right  of  action  against 
himself  to  compel  payment  to  himself. 

7th.  With  regard  to  the  instruction  numbered  7,  given  on  the 
prayer  of  the  defendant^  we  deem  it  to  be  in  substance  the 
same  with  Nos.  3  and  4,  which  having  been  already  exam- 
ined and  approved,  it  is  unnecessary  to  review  in  detail  the 
same  questions  in  the  last  instruction. 

There  is,  also,  though  not  designated  by  any  number,  what 
is  denominated  in  the  record  an  '^  additional  charge "  prajred 
by  the  defendants.  This,  upon  examination,  being  found  a 
mere  general  legal  proposition  in  the  language  of  the  2094th 
article  of  the  Civil  Code,  and  no  immediate  application  or  con- 
nection of  which  to  the  pleadings  or  testimony  in  this  case 
being  attempted  nor  being  perceived  by  the  court,  it  is  passed 
by  as  immaterial  and  unimportant. 

On  the  part  of  the  plaintiffs,  there  are  instructions  jmiyed, 
and  designated  on  the  record  as  No.  2  and  No.  3 ;  and  in  No.  2 
by  the  irregidar  ordinal  arrangement  of  4th  and  7th ;  in  No.  3 
in  the  arrangement  of  1st,  2d,  and  3d. 

Instruction  4th,  in  the  first  division,  is  in  the  following  words : 
—  <^  That  the  defendants  to  this  suit,  having  bound  themselves 
in  soUdoy  cannot  claim  the  right  or  oblige  the  plaintiff  to  dis- 
cuss the  property  of  Ficklin  or  his  succession.  (Civil  Code, 
art.  3015,  3016.)  The  court  below  very  properly  disposed 
of  this  prayer  (as  it  might  have  disposed  of  what  was  called 
the  additional  charge  jmiyed  on  behalf  of  the  defendants),  by 
justly  remarking,  that  its  applicability  to  the  cause  was  not 
perceived,  as  the  defendants  were  not  endeavouring  to  interfere 
with  the  property  or  affairs  of  Fickliii  any  farther  than  to  as- 
sert the  true  import  ahd  character  of  their  own  contract  with 
McMickeii  and  Ficklin,  which  they  had  an  unquestionable  right 
to  do. 

With  regard  to  the  prayers  1st,  2d,  and  3d,  in  No.  3,  although 
their  relevancy  to  the  true  issues  taken  in  this  ^caiise  is  not 
showi;!,  and  the  opinion  of  the  court  is  perhaps  not  sustainable 
with  respect  to  them,  yet  as  that  'opinion,  so  far  as  expressed, 
is  more  adverse  to  the  defendants  than  to  the  plaintiff,  and  the 
defendants  have  not  asked  its  reversal,  no  right  can  be  recog- 
nized in  the  plaintiff  to  complain  that  he  has  failed  to  obtain 
all  he  required,  when  he  has  already  obtained  too  much.  Upon 
an  examination  of  this  somewhat  anomalous  and  confi^sed 
record,  we  have  come  to  the  conclusion,  that  the  judgment 
of  the  Circuit  Court  should  be,  and  it  is  hereby  accordingly 
affirmed. 


^ 
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Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circnit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by  counsel.  On  consid- 
emtion  whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be  and  the  same  is  hereby  affirmed,  with  costs. 


The  Plantbes^  Bank  of  Mississippi,  Plaintipps  in  sbeob,  v.  Thom- 
as L.  Sharp,  Edwabd  Englsharo,  and  Hsnbt  Hampton  Beidqbs, 
Dbfbndants  in  bbboiu 

Matthias  W.  Baldwin,  Geobob  Vail,  and  Geoege  Hxtpty,  Mee- 

CHANTS    AND   FeBSONS   IN   TeADB    17NDEE   THE    NaME,    StTLB,   AND 

FiBM  OF  Baldwin,  Vail,  &  Hitftt,  Plaintiffs  in  ebeoe,  9.  James 
Patne,  Abneb  E.  Gbbbn,  and  Kobbbt  Y.  Wood,  Defendants  in 

EBBOB. 

Wbare  a  bank  was  chartered  with  power  to  "  hare,  powaw,  reoeiTe,  retain,  and 
enjoT  to  themielTef  and  their  MicceMon,  lands,  rants,  tenements,  hereditaments, 
gocNU,  chattels,  and  effects  of  what  kind  soever,  natora,  and  qaalitr,  and  the 
same  to  grant,  demise,  alien,  or  di^Kise  of  for  the  good  of  the  bank,  and  also 
**  to  receive  money  on  deposit  and  pay  away  the  same  free  of  expense,  disconnt 
bilk  of  exchanjie  and  notes,  and  to  make  loaos,"  &c.,  and,  in  the  course  of  busi- 
ness under  this  charter,  the  bank  discounted  and  held  promissory  notes,  and 
then  the  lecislatore  of  the  State  passed  a  law  declaring  that  **  it  shall  not  b^  law- 
Ihl  for  any  tMmk  in  the  State  to  transfer,  by  indorsement  or  otherwise,  any  note, 
bill  receiTable,  or  other  evidence  of  debt ;  and  if  it  shall  appear  in  evidence, 
upon  the  trial  of  any  action  upon  any  such  note,  bill  receivable,  or  other  evidence 
or  debt,  that  the  same  was  transferred,  the  same  shall  abate  upon  the  plea  of  the 
delbndanC'  —  this  statute  conflicts  with  the  Constitution  of  the  United  States, 
ttidis  void. 

Thess  two  cases  were  both  brought  up,  by  writ  of  error  i<«sued 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  from  the 
High  Court  of  Errors  and  Appeals  for  the  State  of  Mississippi. 

They  were  kindred  cases,  and  were  argued  together.  Al- 
though the  court  pronounced  an  opinion  in  each  case  separate- 
ly, yet  the  dissenting  opinion  of  Mr.  Justice  Daniel  treats  them 
as  they  were  argued,  and  hence  it  becomes  necessary  to  blend 
the  two  cases  together.  The  facts  in  each  case  will  be  stated, 
then  the  arguments  of  counsel,  and  then  the  opinions  of  the 
court,  with  the  separate  opinion  of  Mr.  Justice  McLean,  and  the 
dissenting  one  of  Mr.  Justice  Daniel. 

Planters'  Bank  v.  Sharp  and  others. 
On  the  10th  of  February,  1830,  the  legislature  of  Mississippi 
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passed  "An  act  to  establish  a  Flanten'  Bank  in  the  State  of 
Mississippi" 

The  sucth  section  of  the  charter  enacts,  among  other  thingSi 
that  the  bank  "shall  be  capable  and  able,  in  law,  to  hare,  pos- 
sess, receive,  retain,  and  eajoj  to  themselves  and  their  succes- 
sors, lands,  rents,  tenements,  hereditaments,  goods,  chattels,  and 
effects,  of  what  kind  soever,  nature,  and  qiiality,  not  exceeding 
in  the  whole  six  millions  of  dollars^  including  the  capital  stock 
of  said  bank,  and  tfaft  same  to  grant,  demise,  alien,  or  dispose 
of  for  the  good  of  said  bank." 

The  seventeenth  section  gives  power  "  to  receive  money  on 
deposit  and  pay  away  the  same  free  of  expense,  discount  bills 
of  exchange  and  notes,  with  two  or  more  good  and  sufficient 
names  thereon,  or  secured  by  a  deposi":  of  tj^tnk  or  other  public 
stock,  and  to  make  loans  to  citizens  oi  the  States  in  the  nature 
of  discount  on  real  property,  seciired  by  mortgage,"^&c. 

The  twenty-second  section  enacted,  "  that  it  shall  not  be 
lawful  for  said  bank  to  discount  any  note  or  notes,  which  diall 
not  be  made  payable  and  negotiable  at  said  bank." 

By  a  supplement  to  the  charter,  passed  in  1831,  and  aceepir 
ed  by  the  bank,  it  was  iHtrnded  that  "such  promissory  notes 
shall  be  made  payable  and  negotiable  on  their  face  at  some  bank 
or  branch  bank." 

On  the  24th  of  May,  1^39,  Sharp,  Engelhard,  and  Aridges 
gave  their  promissory  note  to  the  Planters'  Bank  for  ooe  thou- 
sand dollars,  due  twdve  months  after  date.  A  copy  of  the  note 
is  not  to  be  found  in  the  record,  but  the  dedaration  states  it  to 
have  been  "  payable  and  negotiable  at  the  office  of  the  Plant- 
ers' Bank  of  the  State  of  Mwissippi,  at  Monticello." 

On  the  21st  of  February,  184A,  the  legislature  of  Mississippi 
passed  "  An  act  requiring  the  several  baiDcs  of  the  State  to  pay 
specie,  and  for  other  purposes,"  the  seventh  section  of  winch 
was  as  follows:  —  ''It  shall  not  be  lawful  for  any  bank  in  this 
State  to  transfer,  by  indorsement  or  otherwise,  any  note,  bill 
receivable,  or  other  evidence  of  debt ;  and  if  it  shaU  appear  in 
evidence,  upon  the  trial  of  any  action  upon  any  soeh  note,  bill 
receivable,  or  other  evidence  of  debt,  that  the  same  was  trans- 
ferred, the  same  shall  abate  upon  the  plea  of  the  defendant." 

In  October,  1841,  the  Planters'  Bank  brought  a  suit  upon  the 
note  in  the  Circuit  Court  of  Lawrenpe  county  (State  court). 
The  defendants  pleaded  the  general  issue,  and  a  jury  was  sworn. 
The  declaration  and  note  having  been  r^,  the  defendants  filed 
the  following  plea :  — 

"  And  now,  at  this  day,  that  is  to  say,  on  the  second  day  of 
the  tenn  aforesaid,  until  which  day  this  cause  was  last  contin- 
ued, come  the  said  plaintiffs,  by  attorney,  and  the  said  defend- 
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ants,  by  attorney ;  and  the  said  defendants  say,  that  since  thiB 
last  continuance  of  this  cause,  that  is  to  say,  since  the  sixth 
day  of  the  Hay  term,  1842,  of  this  court,  from  which  day  this 
cause  was  last  continued,  and  before  this  day,  that  is  to  say,  on 
the  10th  day  of  June  in  the  year  1842,  at  the  county  aforesaid, 
the  said  plaintifb  then  and  there  being  the  owners  of  the  said 
note  sued  on  in  this  cause,  and  then  and  there  being  a  bank 
within  the  State  of  Mississippi,  and  within  the  intent  and  mean- 
ing of  the  statute  of  this  State,  entitled, '  An  act  requiring  the 
several  banks  in  this  State  to  pay  specie,  and  for  other  pur- 
poses,' transferred  the  aforesaid  note  to  the  United  States  Bank 
of  Pennsylvania,  contrary  to  the  statute  in  such  eases  made 
and  provided ;  and  this  the  said  defendants  are  ready  to  verify ; 
wherefore  they  pray  judgment  if  the  said  plaintiffs  ought  fur-* 
ther  to  be  answered  in  this  said  action,  and  that  the  same  may 
abate. 

'  "  Personally  appeared  in  open  court  Thomas  L.  Sharp,  one  of 
the  defendants  in  the  above-stated  case,  who,  being  duly  sworn, 
upon  his  oath  says,  that  the  matters  and  things  set  forth  in  the 
above  plea  are  true  in  substance  and  fact.  Sworn  to  and  sub- 
scribed in  open  court.  Thomas  L.  Shabp." 

The  plainti£b  demurred  to  this  plea,  upon  the  following 
grounds :  — 

1st.  Because  said  plea  is  not  assigned  by  counsel. 

2d.  Because  sidd  plea  does  not  state  the  day,  year,  time,  and 
place  of  the  transfer  of  said  note. 

3d.  Because  the  plaintiffs  have  a  right  by  law  to  deal  in 
promissory  notes,  bills  of  exchange,  &c.,  secured  by  charter. 

'  4th.  Because  the  statute,  the  title  of  which  is  recited  in  said 
plea,  is,  so  far  as  relates  to  transfers  of  notes,  bills  receivable,  or 
ether  evidence  of  debt,  unconstitutional. 

6th.  That  said  plea  does  not  state  to  what  term  said  cause 
was  continued. 

6th.  That  said  plea  does  not  allege  that  said  note  was  trans- 
ferred for  value  received. 

7th.  That  said  plea  is  a  plea  in  bar  of  this  action,  but  does 
not  conclude  in  manner  and  form  as  provided  by  law. 

8th.  That  said  plea  was  not  presented  until  issue  joined  un- 
der the  plea  of  non  assumpsit^  and  the  declaration  and  note 
read,  and  a  jury  impanelled  to  try  said  issue. 

9th.  Thai  the  statute  referred  to  in  said  plea  does  not  affect 
the  plaintiffs. 

10th.  That  the  said  defendants  did  not  tender  the  costs  of 
suit  in  said  case,  up  to  the  time  of  their  tendering  faid  plea, 
with  said  plea. 
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11th.  That  said  plea  is  not  entitled  in  this  cause. 

12th.  That  the  affidavit  subjoined  to  said  plea  is  not  miffi- 
cient. 

The  defendants  having  joined  m  demurrer,  the  court,  after 
argument,  overruled  it,  and  leave  being  granted  to  the  plaintifis 
to  reply  to  the  plea,  an  issue  was  joined  in  short  by  consent, 
and  the  cause  proceeded,  when  the  jury  found  a  verdict  for  the 
defendants. 

A  bill  of  exceptions  was  taken  by  the  plaintifb'  counsel,  as 
follows,  viz. :  — 

'^  Be  it  remembered,  that  on  the  trial  of  the  above  cause  at 
the  term  aforesaid,  after  the  case  waa  submitted  to  the  jury, 
and  after  the  plaintiff  had  introduced  his  evidence  upon  the  issue 
joined,  the  defendant  introduced  a  witness,  who  proved  that, 
since  the  suit  in  the  above  case  was  instituted,  the  note  had 
been  transferred  to  the  United.  States  Bank  of  Pennsylvania, 
the  defendants  offered  a  plea,  in  the  words  and  figures  follow- 
ing, to  wit :  [Then  followed  the  plea  above  recited.] 

'^  To  the  rciception  of  said  plea  the  counsel  for  the  ptaintifb 
objected,  which  objection  was  overruled;  to  which  opinion  of 
the  court  the  counsel  for  plaintiffs  except,  and  having  reduced 
their  exceptions  to  writing  before  the  jury  retired,  pray  the 
same  may  be  signed  [and]  sealed. 

"  Given  under  my  hand  and  seal  this  6th  December,  1S42. 
^Signed,)  A.  6.  Brown,  [skal.]" 

Upon  this  exception,  the  case  was  carried  up  to  the  High 
Court  of  Errors  and  Appeals,  which,  at  December  term,  18«, 
pronounced  the  following  judgment :  — 

''  This  cause  having  been  submitted  at  a  former  term  of  this 
court,  and  the  same  having  been  duly  considered  by  the  court, 
it  is  ordered  and  adjudged,  that  the  judgment  of  the  Circuit 
Court  of  Lawrence  county,  rendered  against  the  plaintiffii  in 
error  at  the  December  term  thereof,  A.  D.  1842,  be  and  the 
same  is  hereby  reversed,  because  rendered  as  a  judgment  in 
bar ;  and  this  court,  proceeding  to  render  the  judgment  that 
should  have  been  pronounced  by  the  court  below,  doth  order 
and  adjudge,  that  the  plaintiffs  in  error,  the  plaintiffs  in  the 
court  below,  take  nothing  by  their  writ,  and  that  the  suit  be 
abated." 

To  review  this  judgment,  a  writ  of  error  brought  the  case 
up  to  this  court. 

Baldwhc ,  Vail,  aih)  Hufti^  v.  James  Patne  and  othbxs. 

Matthias  W.  Baldwin,  George  Vail,  and  Geofge  W.  Hufty, 
copartners,  brought  this  action  on  the  16th  April,  1841,  in  the 
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Circuit  Court  of  Jefferson  county,  Mississippi,  against  James 
Payne,  Abner  E.  Green,  and  Robert  Y.  Wood,  the  makers,  and 
the  Mississippi  Railroad  Company,  the  indorsers,  of  two  certain 
promissory  notes,  each  in  the  sum  of  $  6,283.95,  payable  at  the 
Merchants'  Bank,  New  Orleans,  the  &rst,  sixty  days  after  De- 
cember 4,  1839,  and  the  other  ninety  days  thereafter.  The 
notes  were  without  date  on  their  face,  and  were  tiiscounted,  at 
the  instance  of  Payne,  one  of  the  makers,  by  the  Mississippi 
Railroad  Company,  under  their  banking  powers,  on  the  said 
4th  December,  lS39,  to  whose  order  they  were  made  payable, 
and  were  by  said  company,  on  the.  1st  day  of  April,  1841,  in- 
dorsed oyer,  transferred,  and  delivered  to  the  plaintiffs,  for  a 
valuable  consideration. 

The  defendants^  P&3me,  (xre^i,  and  Wood,  were  served  with 
process,  and  appeared  and  pleaded  the  general  issue.  They 
also  pleiaded  the  following  special  plea,  viz. :  —  ^<  That  the  said 
jnromissory  notes,  in  the  declaration  of  the  said  plaintitfs  men- 
tioned, were  executed  and  delivered  by  them,  the  said  defend- 
ants, to,  imd  discounted  by,  the  Mississippi  Railroad  Company, 
on  Uie  4th  day  of  December,  in  the  year  1839,  at  the  county 
aforesaid,  and  thereby  became  and  were  the  property  of  the  said 
Mississippi  Railroad  Company,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid ;  and  that  the  said  promissory 
notes  continued  to  be  and  were  the  property  of  the  Mississippi 
Railroad  Ccmipany  firom  the  day  and  year  last  aforesaid  until 
and  after  the  26th  day  of  April,  in  the  year  1840,  at  the  county 
aforesaid ;  after  which  26th  day  of  April,  in  the  year  1840J  to 
wit,  on  the  1st  day  of  April,  in  the  year  1841/ at  the  county 
aforesaid,  the  said  Mississippi  Railroad  Company,  by  their  in- 
dorsement thereon,  transferred  the  said  two  promissory  notes, 
in  the  said  declaration  mentioned,  to  the  said  plaintifiis ;  and 
this  they  are  ready  to  verify.  Wherefore  they  pray  judgment, 
if  the  said  plaintiffs  ought  to  have  or  maintain  their  aforesaid 
action  thereof  against  them." 

To  this  special  plea  the  plaintiffs  demurred,  and  the  defena- 
ants  joined  in  demurrer. 

The  Circuit  Court,  on  the  11th  of  November,  1842,  sustain-^ 
ed  the  demurrer,  and  awarded  judgment  of  respimdant  ouster^ 
but  the  defendants  refusing  further  to  plead,  the  court  there- 
upon gave  judgment  upon  said  demurrer  to  the  second  plea  for 
the  plaintiffs. 

On  the  same  day,  the  cause,  being  dismissed  as  to  the  Missis- 
sippi Railroad  Company,  came  on  for  trial  before  a  jury,  on  the 
general  issue,  against  the*  other  defendants ;  and  a  special  ver- 
dict was  found,  as  follows,  viz. :  —  "  We,  the  jury,  find  that 
defendants,  James  Payne,  Abner  E.  Green,  and  Robert  Y.  Wood, 
26* 
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executed  the  two  several  promissory  notes  (described  in  the 
plaintiffs'  declaration)  on  the  4th  day  of  DeciBmber,  1839|  and 
on  the  same  day  delivered  the  said  notes  to  the  Mississippi 
Railroad  Company,  to  be  discounted  for  and  on  account  of 
said  James  Pajme ;  one  of  which  said  notes  is  for  the  sum  of 
$  6,283.95,  payable  sixty  days  after  the  said  4th  of  December, 
1839,  to  the  order  of  the  said  Mississippi  Railroad  Company,  at 
the  Merchants'  Bank  in  the  city  of  New  Orleans ;  and  the  other 
of  the  said  notes  is  for  the  sum  of  $  6,283.95,  also  payable 
ninety  days  after  the  said  4th  of  December,  1839,  to  the  order 
of  the  said  Mississippi  Railroad  Company,  at  the  Merchants' 
Bank  in  the  city  of  New  Orleans.  That  said  two  notes  were 
discounted  by  said  Mississippi  Railroad  Company,  under  their 
banking  powers,  on  the  said  4th  day  of  December,  1839,  at  the 
instance  of  the  first  drawer,  said  James  Pajrtie,  and  the  proceeds 
thereof  were  received  by  him,  and  the  said  company  thereby 
became  the  holder  of  said  notes.  That  the  said  notes,  or  either 
of  them,  were  not  paid  at  maturity,  and  were  presented  for 
pa3rn^nt  at  maturity,  and  protested  for  non-payment,  and  that 
no  part  of  them,  nor  any  interest,  has  been  paid  by  said  defend- 
ants, or  either  of  them.  Ths^  the  Miarissippi  Railroad  Com- 
pany, on  the  Ist  day  of  April,  1841,  being  indebted  to  the 
plaintiffs,  Baldwin,  Tail,  and  Hufty,  transferred  and  delivered 
said  two  several  promissory  notes  to  said  plaintiffs,  for  a  valua- 
ble consideration,  in  payment  of  said  debts.  If,  upon  the  facts, 
the  court  is  of  opinion  that  the  law  is  in  favor  of  the  plain- 
tiffs, we  find  for  the  plaintiffs,  and  assess  their  damages  at 
$  16,300.90.  But  if,  upon  these  facts,  the  court  is  of  opinion 
that  the  law  is  for  the  defendants,  Payne,  Green,  and  Wood, 
then  we  find  in  their  favor." 

The  Circuit  Court  gave  judgment,  upon  this  special  verdict, 
in  fitvor  of  the  plaintiffs ;  and  the  defendants  thereupon  tock 
a  writ  of  error  to  the  High  Court  of  Errors  and  Appeals.  The 
cause  was  argued  in  the  Court  of  Errors,  and  on  the  11th  day 
of  November,  1844,  the  said  court  rendered  their  final  judg* 
ment,  viz. : — <<  Th^  the  judgment  of  the  Circuit  Court  of  Jef- 
ferson county  be  reversed  and  for*  nothing  held,  and  that  the 
defendants  in  error,  the  plaintiff^  below,  take  nothing  by  their 
writ,  and  that  the  suit  is  abated." 

The  charter  of  the, Mississippi  Railroad  Company  was  con- 
ferred by  an  actof  the  legislature  of  Mississippi,  approved  Feb- 
ruary 26th,  1836,  entitled  '<  An  act  to  incoi^rate  the  Missis- 
sippi  Railroad  Company."  By  the  first  section  of  a  supple- 
mentary act,  passed  May  12th,  1837,  the  company  were  "au- 
thorized and  empowered  to  exercise  all  the  usual  rights,  pow- 
ers, and  privileges  of  banking  which  are  permitted  to  banking 
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institutions  within  this  S^te,  subject  to  the  limitations  and  re- 
strictions hereinafter  mentioned."  And  by  section  eighth  of  said 
supplementary  act,  the  company  were,  among  other  things, 
made  capable  ''  to  purchase  and  sell  real  and  personal  estate, 
and  to  hold  and  enjoy  the  same  to  any  amount  not  exceeding 
in  value  at  any  time  $  500,000  over  and  above  the  property  in 
and  necessarily  connected  with  said  railroad.'*  By  the  same 
section,  its  '^  banking  privileges,  rights,  and  powers  were  se- 
cured to  said  company  until  the  30th  day  of  December,  1858." 
The  Planters'  Bank  of  the  State  of  Mississippi  was  an  in- 
corporated banking  institution,  existing  ^vithin  said  State  at 
the  date  of  the  foregoing  charter. 

From  the  above  statement  of  these  two  cases,  it  is  apparent 
that  in  the  fint  one,  viz.  that  of  the  Planters'  Bank,  Uie  suit 
wm  in  the  name  of  the  (niginal  payees  of  the  note,  and  in  the 
•aeood^  it  was  in  the  name  of  the  indorsees,  being  brought  in 
bodi  cases  against  the  matters  df  the  notes.  The  main  ques- 
tion in  both  was  the  constitutionality  of  the  statute  of  Missis- 
sippi passed  on  the  81st  of  February,  1840. 

The  two  cases  were  argued,  as  has  already  been  remarked, 
together,  by  Mr.  Wharton  and  Mr.  Sergeant^  for  the  plaintiffs 
in  error,  and  by  Mr.  Coleman,  Mr.  Oilpin,  and  Mr.  Webster^ 
for  the  defendants  in  error. 

The  counsel  for  the  plaintifb  in  error  made  the  following 
points  in  the  case  of  the  Planters'  Bank. 

1.  That  by  the  final  juc^ent  of  the  High  Court  of  Errors 
and  Appeals  of  Mississippi  in  this  suit,  there  was  drawn  in 
question  the  validity  of  the  act  of  that  State  of  the  21st  day 
of  February,  1840,  on  the  ground  of  its  being  repugnant  to 
the  Constitution  of  the  United  States,  and  that  the  decision 
was  in  favor  of  the  validity  of  the  act. 

2.  That  by  said  judgment  in  this  suit,  there  was  drawn  in 
question  the  construction  of  the  tenth  section  of  the  first 
article  of  the  said  Constituticm,  which  declares  that  ''  no  State 
shall  pass  a  law  impairing  the  obligation  of  contracts,"  and 
the  decision  was  against  the  title  and  right  specially  set  up 
and  claimed  by  the  plaintiffs  in  error,  under  such  clause  of  the 
Constitution. 

3.  That  the  charter  and  supplemental  charter  of  the  Mis- 
sissippi Railroad  Company  is  a  contract,  within  the  meaning  of 
the  Constitution, 'between  the  people  of  the  State  of  Mississippi, 
and  the  stockholders  of  the  corporation  and  all  claiming  imder 
the  charter. 

4.  That  the  said  charter  authorizes  the  bank  to  transfer 
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notes,  bills  receivable,  and.  other  evidences  of  debt,  belongiag: 
to  it,  and  to  destroy  this  right  impairs  the  obligation  of  the 
aforesaid  contract. 

5.  That  the  charter  is  an  unqualified  contract,  and  is  all  in- 
violable in  point  of  obligation ;  and  that  the  power  to  acquire 
and  transfer  its  property  aforesaid  may,  of  right,  be  exercised 
with  freedom  firom  all  restraints  not  contained  ixi  the  charter, 
nor  imposed  by  the  law  of  Mississippi  when  the  charter  was 
granted ;  of  which  restraints  there  were  none. 

6.  That  the  said  law  of  Mississippi  cuts  off  all  suit  in  case 
of  transfer,  and  is  therefore  unconstitutional. 

7.  That  the  said  act  is  repugnant  to  the  Constitution  of  the 
United  States,  unconstitutional,  and  void. 

In  the  case  of  Baldwin,  Yail,  and  Hufty,  the  following  was 
an  additional  point. 

Thait  the  plaintiffs  in  error  were  the  holders  of  certain  prom- 
issory notes  put  in  suit  by  them,  which  they  had  purchased 
for  value  firom  a  company  that  by  its  charter  had  the  right  to 
sell  and  transfer  them,  and  that  the  judgment  of  the  High 
Court  of  Errors  and  Appeals  in  favor  of  the  defendants  below, 
on  the  mere  ground  that  the  plaintiffs  had  possession  of  said 
notes  by  transfer  firom  the  Mississippi  Railroad  Company,  im- 
paired  both  the  obligation  of  the  contract  between  the  State 
and  the  company,  and  that  between  the  makers  of  said  notes 
and  the  holders. 

Mr.  WharioUy  for  the  plaintiffs  in  error,  stated  the  circum- 
stances of  each  case  and  the  difference  between  them.  The 
point  was  the  same  in  both,  viz.  the  right  to  transfer  the  notes, 
and  the  validity  of  the  statute  which  forbid  it.  In  the  case  of 
the  Plantets*  Dank  the  judgment  of  the  State  court  was,  that  the 
statute  not  only  disabled  the  bank  from  transferring,  but  also 
that  the  bank  itself  had  lost  the  right  to  sue,  in  consequence  of 
such  a  transfer  having  been  made  whilst  the  suit  was  pending. 
The  suit  in  this  case  was  in  the  name  of  the  original  payees. 
In. the  other  case  the  suit  was  brought  by  the  indorsees.  The 
transfer  was  pleaded  as  a  defence,  and  the  court  sustained  it. 
Therefore  the  judgment  of  the,  State  court  was,  in  the  two 
cases,  that  neither  the  payee  nor  indorsee  could  maintain  an 
action  where  'a  transfer  had  been  made.  We  say  that  this 
decision  is  contrary  to  the  Constitution  of  the  United  States. 
The  principles  upon  which  we  stand  are  elementary.  The 
State  law  was  passed  in  1840,  after  the  grant  of  the  charter 
and  after  the  execution  of  the  notes. 

(Mr.  Whart&n  then  entered  into  a  history  of  the  decisions 
of  this  and  other  courts  upon  the  following  propositions.) 
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Ist.  That  a  charter  is  a  contract  between  a  State  and  the 
corporation.  6  Cranch,  87,  decided  in  1810.  A  grant  is  an 
executed  contract,  and  a  repeal  of  the  law  cannot  set  it  aside. 
9  Cranch,  43,  in  1815. 

A  legislative  grant  is  not  revocable.  4  Wheat.  618,  in 
1819 ;  1  Greenleaf,  79,  in  1820. 

A  statute  granting  corporate  powers,  when  accepted,  be- 
comes a  contract.  15  Mass.  245,  in  1819 ;  8  Wheat  464,  in 
1823 ;  10  Cbnn.  522,  in  1835. 

2d.  A  bank  charter  is  as  much  a  contract  as  any  other  char- 
ter. This  precise  point  has  not  often  been  made.  The  right 
of  a  State  to  incorporate  a  bank  has  been  made  a  question  in 
one  case  only,  viz.  Peck,"  269;  Minor,  Alab.  K.  23,  in  1820; 
2  Stuart,  Alab.  R.  30,  in  1829. 

In  both  the  last  cases  the  court  say  that  a  bank  charter  is  a 
contract  between  the  State  and  stockholders,  and  caimot  be 
changed  unless  with  the  assent  of  both  parties.  4  Peters,  514» 
in  iSo,  where  the  tax  was  held  constitutional,  but  the  ^urt 
say  that  the  contract  with  the  bank  must  be  protected.  Sea 
p.  660.    3  Wendell,  361,  in  1832 ;  11  Peters,  267,  in  1837. 

A  bank  owned  wholly  by  a  State  is  constitutional.  9  Wheat 
407,  in  1824 

Such  a  contract  is  protected  by  the  Constitution.  SHowafd, 
133. 

3d.  No  State  can  pass  a  law  impairing  the  obligation  of  a 
ba^k  charter.  This  is  a  corollary  -fiom  the  4>thar  two  pfopo* 
sitions. 

What,  then,  was  the  contract  in  these  cases  ?  The  power*  to 
the  Planters'  Bank  is  given  in  wards  as  compiehensive  as  po^ 
sible.  The  only  limitation  is  as  to  the  amount  of  property  to 
be  held.  The  railroad  charter  refers  to  and  adi^ts  the  bank 
charter.  In  both,  there  was  a  power  to  receive  these  notes,  to 
hold  them,  and  to  alien  or  sell  them.  Before  the  restraining 
statute  was  passed,  it  would  not  have  been  easy  to  doubt  these 
powers.  The  words,  ^'  grant,  demise,  alien,  or  dispose  of,''  are 
as  comprahensive  as  any  woids  that  could  be  used.  '<  Goods, 
chattels,  and  effects  "  must  include  promissory  notes.  "  Goods 
and  chattels  "  would  do  so,  but  "  effects  ^'  is  still  stronger.  The 
legal  meaning  of  ^^  effects  "  is  ezidiained  in  Cowper,  299.  Also 
13  Yesey,  39,  47,  note. 

Corporations,  unless  restrained  by  their  charter,  have  control 
over  their  property,  and  may  alienate  it.  1  Kyd  on  Corp.  108 ; 
1  Sid.  161,  cited  by  Eyd ;  Co.  litt  44  o,  300  6 ;  10  Ooke, 
Rep.  306 :  2  Kent,  Comm.  281  (4th  ed.) ;  3  Pick.  239 ;  1  Yes. 
&  Bea.  226,  337,  340,  344;  2  Bland,  142;  6  Hammond, 
205;  6  Wend.  590;   1  Watts,  385;  6  Gill  &^  Johns.  305; 


310  SUPREME  COURT. 

Planter!*  Bank  •.  Sharp  et  aL 

11  Yennont,  385;  2  Stuart,  401;  2  Wheat  372;  6  Watts  d& 
Serg.  223. 

The  next  question  is,  What  did  the  legislature  do  to  impair 
these  rights  ?  It  said  that  the  suit  should  abate.  It  is  true, 
there  was  no  final  judgment  in  bar,  but  the  right  of  maintain- 
ing an  action  was  cut  off  for  ever.  If  both  judgments  of  the 
State  court  are  correct,  then  neither  the  original  payee  nor  the 
transferee  can  sue.  No  one  can  sue.  If  the  legislature  had 
merely  forbidden  the  transfer,  and  suffered  the  original  right  of 
property  to  remain  in  the  bank,  then  the  bank  could  hare  sued 
for  the  use  of  the  transferee.  But  the  court  have  said  that  the 
fact  of  transfer  abates  the  suit  brought  in  the  name  of  the  bank. 

The  legislature  could  not  do  this.  1  Mur^y,  68,  in  1805 ; 
2  Haywood,  310,  374 ;  2  Mass.  142,  143,  in  1806 ;  7  Cranch, 
184,  in  1812 ;  15  Blass.  447,  in  1819 ;  Peck,  1 ;  6  Wheat.  131 ; 
6  Greenl.  112 ;  2  Penn.  Rep.  184 ;  2  Terger,  534 ;  7  Oill  d& 
Johns.  7,  134 ;  2  Fairfield,  118. 

This  court  usually  adopts  the  State  construction  of  State 
laws.     10  Wheat.  152 ;  41  Wheat.  361 ;  3  Wash.  C.  C.  R.  313. 

If,  then,  this  court  adopts  the  Mississippi  construction  of  this 
statute,  all  suits  upon  the  notes  are  cut  off;  the  contract  is  de- 
stroyed entirely.  There  is  no  difference  between  taking  the 
whole  or  a  pert,  if  the  obligation  of  the  contract  is  impaired. 
What  is  the  obligation  of  a  contract  ?  See  4  Wheat  207, 197 ; 
4  LitteU,  34,  47  ;  12  Wheat.  318. 

The  Constitution  refers  to  a  legal,  and  not  a  moral  obliga^ 
tion,  and  depriving  the  party  of  all  remedy  impairs  the  legal 
oblif^tion.  8  Mass.  430 ;  2  Oallison,  141 ;  2  Greenl.  294;  3 
Peters,  290 ;  8  YTheat.  17 ;  1  Howard,  316,  317 ;  2  ib.  608. 

Mr.  Coleman^  for  the  defendants  in  error,  laid  down  the  fol- 
lowing propositions :  — 

1.  That  the  presumption  is  always  in  fairor  of  the  validity 
of  a  law  ;*  and-  that  its  invalidity  or  unconstitutionality  must 
be  clearly  demonstrated  by  the  puty  attacking  it. 

.2.  That  corporate  powers  are  to  be  strictly  construed ;  and 
that  corporations  possess  only  such  powers  as  are  specifically 
granted  them,  or  are  necessary  for  the  exercise  of  those  ex- 
pressly granted. 

3.  That  neither  by  the  charter  of  the  Mississippi  Raihroad 
Company,  nor  by  that  of  the  Planteris'  Bank,  nor  by  those  of 
any  of  the  other  banks  of  Mississippi  which  were' incorporated 
prior  to  the  year  1837,  has  the  power  to  transfer  promissory 
notes  been  expre$$hf  given. 

4  That  the  power  to  transfer  promissory  notes  is  not  neces- 
sary to  the  exercise  or  enjoyment  ^of  any  of  the  powers  that 
have  been  expressly  granted  to  said  company. 
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5.  That  the  transfer  or  negotiation  of  prcvnisBory  notes  is 
not  a  legitimate  banking  operation ;  but,  on  the  contrary^  is 
sabversiye  of  the  very  end  and  object  for  which  these  institu- 
tions are  chartered. 

6.  That  the  seventh  section  of  the  act  of  1840  is  neither  a 
partial  law,  nor  does  it  divest  vested  rights ;  and  that  even  were 
it  liable  to  both  these  objections,  they  alone  would  not  render  it 
unconstitutional. 

And  as  a  conclusion  necessarily  flowing  from  the  mainte- 
nance of  the  foregoing  propositions,  we  hold,  lastly, 

That  the  seventh  section  of  the  act  of  1840  neither  directly 
nor  incidentally  impairs  the  obligation  of  any  contract  entered 
into  by  the  State  of  Mississippi  with  the  Mississippi  Railroad 
Company,  and  is  therefore  a  valid  and  constitutional  law. 

Upon  the  1st  point.  4  Dall.  19 ;  6  Cranch,  128.  The  prop- 
ositions laid  down  by  the  counsel  on  the  opposite  side  are  not 
controverted.  We*  admit  all  three ;  but  say  that  the  contract 
is  not  impaired. 

Upon  the  2d  point.  4  Peters,  168;  2  Cranch,  167;  4 
Wheat.  636 ;  16  Johns.  358 ;  Angell  d&  Ames,  102  (2d  ed.) 
sec.  12 ;  2  Kent,  298,  299.  Kent  says  that  the  modem  doc- 
trine is  so.     The  cases  cited  on  the  oiher  side  are  exploded. 

3d  point.  If  the  argument  upon  the  other  side  should  be 
correct  as  to  the  Planters'  Bank,  it  does  not  follow  that  it  is  so 
as  to  the  railroad  company,  because  only  the  usual  banking 
powers  are  conferred  ^n)on  the  latter,  and  the  power  to  transfer 
notes  is  not  a  usual  oanking  power.  The  purposes  and  ob- 
jects, of  the  company  could  1^  attained  without  this  power. 

Moreover,  to  construe  the  word  "  effects  "  as  including  prom- 
issory notes  will  make  two  clauses  of  the  charter  inconsistent 
with'  each  other.  The  capital  was  three  millions,  and  the 
amount  of  notes  issued  was  not  to  exceed  three  times  the 
amount  of  capital  paid  in.  Therefore  the  bank  had  a  right  to 
issue  nine  miUions.  But  the  sixth  section  limits  the  amount  of 
property  which  it  cm  hold  to  six  millions.  If  notes  are  includ- 
ed within  the  '<  effects  "  of  the  bank,  and  it  can  hold  only  six 
millions,  Aen  the  two  sections  are  inconsistent  with  each  oth- 
er ;  and  the  only  mode  of  reconciling  them  is  to  construe  the 
words  "  property  "  and  '<  effects ''  as  exclusive  of  the  banking 
capital.  3  Smedes  &  Marshall,  677,  —  this  case ;  8  Rob.  La. 
Rep.  417,  420,  —  a  construction:  of  this  same  statute. 

4th  and  5th  points.  The  power  does  not  necessarily  follow. 
If  so,  to  what  granted  power  is  this  implied  one  necessary  7 
The  bank  may  keep  its  notes  till  they  are  due,  and  then  col-' 
lect  them.  It  does  not  necessarily  belong  to  the  jus  diwpo^ 
nmndi.    Neither  is  it  necessary  to  the  right  of  acquisition. 
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In  the  case  of  Baldwin,  Tail,  and  Hufty,  the  notes  were 
the  property  of  the  transfexee.  But  no  case  decides,  that,  if 
the  original  party  -had  recovered  possession  of  the  note,  a  suit 
could  not  be  maintained  upon  it  ^.  In  the  case  of  the  Planters' 
Bank,  why  did  not  the  bank  reply  to  the  plea,  that  it  had  re- 
gained possession  of  the  note  ?  This  woiQd  have  brought  the 
question  fairly  up.  The  object  of  the  legislature  was  not  to 
destroy  the  note,  but  merely  to  repeal  its  negotiability,  confer- 
red first  by  the  Statute  of  Anne,  and  afterwards  by  the  legith 
lature  of  Mississippi     How.  &  Hutch.  373,  sec.  12. 

The  argument  upon  the  other  side  would  be  sound,  if  by 
the  charter  the  bank  acquired  an  indefeasible  right  to  transfer 
notes ;  and  it  is  said  to  be  so  because  no  existing  statute  then 
prohibited  transfers.  But  the  property  of  negotiability  is  not 
essential  to  a  note.  It  was  regulated  by  a  general  act  of  the 
legislature,  and  might  with  propriety  haye  been  repealed. 

6th.  ^he  objection  that  this  law  is  partial,  sEnd  relates  only 
to  banks,  is  not  prpperly  made  here.  This  court  hfis  nothing 
to  do  with  such  a  question.  But  the  proposition  is  denied,  that 
it  is  a  partial  law.     6  Cowen,  612,  169  ;  15  Wend.  436. 

Mr.  OUpifij  on  the  same  side,  said  that  the  only  question 
before  the  court  was  whether  or  not  the  law  of  Mississippi  im- 
paired the  obligation  of  its  contract  with  the  bank.  If  it  did, 
no  court  would  be  more  ready  to  condemn  it  t'laii  the  State 
court  of  Mississippi.  In  this  very  case  that  court  say :  —  "  Legr 
islation  which  impairs  chartered  rights  is  not  only  at.war  with 
thejCkmstitution  of  tthe  United  States,  but  it  is  repugnant  to  a 
similar  provision  in  our  State  constitution,  and  on  that  account 
would  be  inoperative.  But  if  both  these  instruments  were  si- 
lent as  to  the  power  to  impair  the  obligation3  of  contracts, 
such  legislation  is  essentially  repugnant  to  the  protective  spirit 
of  a  wdl-organized  government.  In  a  government  like  ours, 
such  power  is  totally  oat  of  the  rsnge  of  legislative  authority," 
&c.,  &c. 

No  State  goes  further  to  uphdd  this  clause  of  the  Constitu- 
tion than  Mississippi.  1  Howard,  Miss.  Rep.  189  ;  6  ib.  672  ; 
4  Smedes  &  Marshall,  607. 

Does  the  law  in  question  impair  the  obligation  of  a  contract  ? 
It  only  modifi^  the  pcevioua  law  relating  to  the  iMignment  of 
debts  or  property,  ^€«ri|ig  only  en , assignments  which  took 
{dace  after  the  passtige-of  the  law ;  it  protects  the  debtor  by 
saying  that  he  shall  not  be  e:q>osed  to  different  liabilities  than 
those  which  he  took  upon  himself;  it  adheres  to  4he  original 
contract ;  it  leaves  parties  in  the  same  situation  whiere  they 
placed  themselves ;  it  changed  no  obligation,  but  oi^y  forbade 
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the  transfer  of  that  obligation  to  any  one  else.  All  that  it 
took  from  a  promiasory  note  wa^the  benefit  of  a  statutory  reg^ 
nlation.  The  common  law  gave  no  right  to  transfer  auch 
property.  According  to  Coke,  choses  in  action  were  not  as- 
signable. The  right  exists  only  by  the  Statute  of  Anne,  and 
courts  have  always  confined  the  privilege  to  the  letter  of  the 
law.  5  Peters,  597 ;  16  Mass.  Rep.  45d  ;  14  ib.  108. 
.  The  statute  of  Mississippi,  of.  1822,  made  notes  transfer- 
able, and  her  courts  recognize  this  as  the  only  foundation  of 
the  right  to  transfer.  7  Howard,  Miss.  Rep.  391 ;  2  Smedes 
d&  MarshaU,  249. 

With  this  public  statute  existing,  the  Planters^  Bank  was 
chartered.  It  was  to  perform  banking  Operations,  and  nothing 
else. 

The  sixth  section  enumerates  its  powers,  and,  if  the  right  to 
transfer  exists,  it  must  be  found  here. 

The  seventeenth  prescribes  its  banking  duties,  —  to  ''re- 
ceive money,"  &c. ;  not  a  word  about  the  transfer  of  notes. 

Tlie  twentieth  says  it  may  issue  bank-notes. 

The  twenty-second  limits  its  issue  to  three  times  the  amount 
of  capital  paid  in  and  deposits. 

The  thirty-first  says  it  may  sell  securities,  when  they  are 
mortgages.    In  all  this,  there  is  no  right  to  transfer. 

There  is  a  distinction,  all  through  the  charter  and. the  supple- 
ment, between  corporate  powers  and  banking  powers.  The 
first  are  only  given  to  enable  it  to  execute  the  latter. 

But  if  the  argument  upon  the  other  side-  be  soimd,  the 
bank  could  do  any  thing.  Under  the  general  head  of  acquir- 
ing property,  it  might  make  a  railroad. 

The  railroad  company  had  less  power,  than  the  bank.  Its 
duties  are  specifically  piointed  out,  and  it  is  authorized  to  pur- 
chase and  sell  bills -of  exchange,  but  not  a  word  about  notes. 

In  1840  (Pamphlet  Laws,  13, 21),  the  legislature  passed  laws 
to  remedy  the  evils  of  banks,  to  limit  their  issues,  forbid  deal- 
ing in  cotton,  stocks,'&c.  ArC'these  all  violations  of  the  char- 
ter? In  1843,  the  legislature  appointed  commissioners  to  take 
charge  of  the  assets  of  banks.  The  object  of  the  law  of  1840 
was  to  give  notice  that  notes  were  not  transferable,  but  that 
the  obligors  should  be  protected.  The  assignee,  therefore, 
took  these  notes  knowingly.  But  the  assignee  0I  a  bond  can- 
not sue  upon  it  after  receiving  notice  that  it  is  n6t  id  be  transr 
ferred.  Another  object  of  the  legislature  was  to  compel  the 
banks  to  receive  their  own  deinreciated  paper  in  payment  of 
debts.  The  borrowers  had  received  this  paper,  and  an  assign- 
ment would  cut  off  the  right  of  set-ofi*.  The  policy  of  all 
these  laws  will  be  defeated  if  the  statute  is  overthrown. 

VOL.  VI.  27 
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The  following  have  been  adopted  as  pdnciples  in'conttrumg 
State  laws :  — 

Ist.  The  pfemimption  is  in  favor  6f  a  State  law.     1  DalL  14 

2d.  A  contract  between  a  bank  and  a  State  must  be  con- 
strued strictly.  2  Cranch,  167 ;  Osbom  v.  Bank  of  United 
States,  9  Wheat  738 ;  13  Peters,-  687 ;  15  Johns.  383 ;  2 
Cowen,  700. 

In  the  case  before  us,  we  are  dealing  with  the  contract  be- 
tween the  bank  and  State,  not  that  between  the  parties  to  the 
note.  If  it  were  the  l^ter,  the  rule  is,  that  a  party  taking  a 
note  after  it  is  due  takes  it  cum  onere.  4  Dall.  37(h;  13  P^ 
ters,  65. 

The  railroad  company  had  no  power  to  transfer  nested  in, 
it  by  the  charter.     If  it  had  the  right  at  all,  it  must  be  found  in 
the  charter  as  an  express  grant,  or  it  must  have  been  held  by 
the  municipal  law,  which  is  always  subject  to  be  repealed. 

As  to  the  first  branch.  If  granted  in  the  charter,  it  must  be 
found  in  the  n^ords  ''  usual  powers  of  banking."  Does  this 
clause  include  a  power  to  sell?  Even  if  the  Plotters'  Bank 
had  it  specially,  it  would  not  pass  to  the  railroad  company 
under  this  general  clause.  In  other  States,  the  power  to  sell  is 
not  considered  one  of  the  usual  banking  powers.  1  Rev.  Stat. 
N.  Y.  178,  sec.  6 ;  9  Masft.  Rep.  54 ;  2  Cowen,  710. 

What  is  the  doctrine  of  this  court,  as  expresised  in  ^e  cases 
which  have  been  decided?  There  are  only  thirteen  wbiere 
laws  have  been  held  unconstitutional,  and  not  one  of  them  is 
like  the  present. 

{Mr.  Oilpin  here  went  through  ^  critical  examination  of  all 
the  cases  referred  to  by' the  opening  counsel.) 

Mr.  Wehtter^  on  the  same  side,  referred  to  all  the  laws  of 
the  State  relating  to  the  case,  and  also  to  a  Territorial  act 
passed  in  1812,  and  afterwards  adopted  by  the  State.  This 
made  bonds  and  notes  assignable,  whether  drawn  to  order  or 
not,  but  made  the  assignee  liable  to  all  equity  occurring  before 
notice  of  assignment 

Bills  of  exchange  were  exempted  firpm  the  operation^  of  the 
law  of  1840.  Why?  Because  the  sale,  of  them  is  expressly 
granted  in  the  seventh  section  of  the  supplemental  act. .  Sell- 
ing them  might  be  one  of  the  mischiefs  intended  to  be  guard- 
ed against.  But  the  legislature  found  the  power  withm  the 
charter,  and  therefore  did  not  attempt  to  interfere  Svith  it. 

In  the  case  of  the  railroad  notes,  there  was  a  special  verdict 
The  counsel  on  the  opposite  side  complain  of  it  as  a  case  fA 
hardship.  But  how  is  it  made  out  ?  bi  December,  1839,  two 
notes  were  given,  one  payable  in  60,  and  the  other  in  90  days. 


^ 
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They  were  discounted  on  the  same  day.  Neither  was  paid. 
They  were  protested,  and  remained  so  for  more  than  a  year. 
The  bank  then  stopped  payment  itself.  On  the  1st  of  April, 
1841,  the  bank  indorsed  these  notes  to  the  plaintiffs  in  error. 
So  the  jury  find.  But  there  is  no  purchase  stated,  no  money 
paid.  They  were  transferred  to  pay  a  previously  existing  debt. 
If  the  plaintiffs  lose  this  suit,  therefore,  they  are  no  worse  off 
than  they  were  before.  They  took  the  notes  to  see  wha^ 
they  could  make  out  of  them,  with  the  law  staring  them  in  the 
face.     There  is  no  hardship  in  the  case.  ' 

The  charter  of  the  railroad  company  gave  all  necessary 
powers.  If  a  case  could  be  shown  where  it  was  necessary  to 
sell  notes,  then  the  transaction  would  be  Within  the  charter. 
But  it  is  difiicult  to  make  out  such  a  case.  The  incidental 
powers  of  a  corporation  only  reach  and  include  what  is  neces- 
sary. 2  Kent,  298  (4th  ed.);  Angell  &  Ames,  195  (2d  ed.), 
chap.  5,  sec.  2,  and  the  cases  there  cited. 

The  amendatory  act  must  be  construed  by  the  same  rule. 
The  power  must  be  given  by  express  grant,  or  it  must  be  essen- 
tial to  the  proper  exercise  of  some  granted  power. 

1.  As  to  an  express  grant.  There  is  noijie  such  found ;  on 
the  contary,  it  is  excluded  by  the  clearest  indications  of  the 
act. 

2.  It  is  not  essential.  On  the  contrary,  the  exercise  of  it 
would  be  dangerous  and  subversive  of.  the  grant. 

It  has  been  said,  that  the  express  power  is  in  the  first  and 
eighth  sections  of  the  amendatory  act;  that  the  ^' usual  pow- 
ers of  .banking  "  refer  to  the  Planters'  Bank,  and  that  the  word 
"effects"  includes  promissory  notes,  and  the  words  "dispose 
of"  are  equivalent  to  "transfer."  But  the  court  oif  Mississippi 
did  not  think  so.  The  declaration  says  the  notes  were  "  in- 
dorsed "  to  the  plaintiffs.  TJie  words  of  the  law  are,  that  they 
shall  not  be  "  transferred."  These  two  things  are  not  identi- 
cal. An  indorsement  is  a  new  contract.  The  indorser  parts 
with  the  paper  and  makes  himself  liable. 

But  the  seventh  section  is  still  stronger.  It  says  that  they 
may  "negotiate  checks,  drafts,  and  bills  of  exchange."  If 
promissory  notes  were  intended  to  be  included,  here  was  the 
place  to  put  them  in. 

If  the  sixth  section  included  every  thing,  why  insert  this  at 
all  ?  The  seventeenth  section  says,  "  may  discount  bills  of  ex- 
change and  notes,"  "  may  renew  notes."  This  supposes  that 
the  notes  are  lying  in  the  bank,  or  they  cannot  be  renewed. 
The  twenty-second  section  says  that  all  notes  must  be  payable 
at  the  bank.  This  also  infers  that  they  must  be  there  at  all 
times. 
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The  limitation  of  the  power  to  issue  .would  be  effectually 
destroyed  if  the  bank  could  sell  and  indorse  notes,  because 
thefe  is  no  limit  to  such  a  proceeding.  It  is  true,  that  the  lia- 
bility is  contingent ;  but  still  it  has  ruined  many  corporations. 

Is  the  power  to  transfer  notes  essential  to  the  proper  business 
of  banking?  On  the  contrary,- it  is  entirely  subversive  of  it. 
It  is  indorsing  other  people's  paper,  —  mere  brokerage.  When 
the  paper  is  assigned,  interest  upon  it  ceases  to  the  bank.  No 
well-oonducted  bank  is  ever  reauced  to  such  an  emergency  as 
to  be  obliged  to  sell  paper. 

{Mr.  Webster  illustrated  this  by  a  reference  to  3  Anderson's 
History  of  Commerce,  143,  for  a  history  of  the  Bank  of  Eng- 
land,* and  then  examined  the  decisions  of  this  court  which  were 
alleged  to  be  hostile  to  the  positions  which  he  had  assumed.) 

Mr.  Sergeant  J  for  plaintiffs  in  error,  in  reply  and  conclusioni 
spoke  first  of  the  merits  of  the  cases.  The  makers  of  the  notes 
had  been  represented  to  be  willing  to  pay  in  the  depreciated  notes 
of  the  bank.  Why  did  they  not  ?  The  note  fell  due  and  remain- 
ed in  the  bank  for  a  long  time,  during  which  they  could  have 
paid  in  the  notes  of  the  bank.  But  thoy  ^ere  now  seeking  to 
avoid  the  payment  of  a  just  debt  by  setting  up  the  policy  of 
the- State.  We  ask  for  the  benefit  of  the  Constitution  of  the 
United  States,  which  is  paramount  to  Mississippi  laWs.  The 
principles  of  this  court  are  now  adopted  by  the  courts  of  the 
States,  and  it  is  a  mistake  to  say  that  they  are  not  acceptable 
to  the  people.  The  States  say,  pass  the  law,  and  if  it  is  wrong 
the  Supreme  Court  will  overthrow  it.  If  in  these  cases  we 
ask.  Did  you  not  make  these  notes  ?  the  answer  must  be.  Yes. 
Did  ycsix  not.  promise  to  pay  ?  Tes.  Have  you  any  defence 
but  the  ope  now  set  up,  viz.  the  policy  of  the  State  ?  No. 
But  if  a  whole  community  are  set  free  from  paying  their  debts, 
it  is  a  policy  which  no  one  ought  to  wish  to' establish.  This  is 
afar-fetched  defence.  The  defendants  have  TQConciled  their 
own  consciences  to  it,  but  they  are  under  the  influence  of  self- 
interest.  The  aggregate  of  claims  involved  is  two  millions  of 
dollars,  every  one  of  which  is  as  just  as  this  one«  The  Plant- 
ers' Bank  was  charteiad  in  1830.  Afterwards  there  were  four 
more,  the  last  in  1837.  All  these  banks  had  an  extensive  cap- 
ital, but  the  Planters'  Bank  was  the  fiftvorite  of  the  State.  It 
was  visible  and  felt  everywhere.  A  mighty  machine  was  set 
up,  and  its  accounts  have  now  to  be  settled  with  the  people  of 
the  United  States.  Then  came  the  railroad  company,  which 
commenced  as  such,  and  was  afterwards  vested  with  banking 
powers.  The  object  of  the  supplementary  charter  was  to  add 
tO|  and  not  diminish,  its  powers.     It  conferred  the  powers 
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"  usual  for  banking  purposes,"  "  authority  to  deal  in  bills  of 
exchange."  It  has  been  said  that  this  excludes  "  notes."  But 
by  a  fair  construction  it  includes  them ;  because  it  says,  also, 
"  checks,  bills,"  &c.,  and  then  gives  the  same  power,  over  these 
checks,  d&c.,  referring  to  notes.  There  is  no  sense  in  the  sec- 
tion upon  any  other  construction.  They  have  had  a  trhirlwind 
in  Mississippi}  but  they  sowed  the  wind.  The  notes  were 
given  in  1839.  Then  every  thing  was  right  enough.  The 
bank  could  not  collect  them,  because  the  debtors  would  hot 
pay.  What  was  the  bank  to  d6  ? .  Keep,  them  in  its  drawer, 
and  suffer  its  own  creditors  to  remain  unpaid?  Keep  its  har- 
vest locked  up  in  the  barn,  and  not  give  one  sheaf  to  its  cred- 
itors ?  There  was  no  use  in  keeping  the  notes.  They  were 
given  for  a  real  consideration,  and  when  suit  was  brought,  there 
was  no  pretence  of  any  defence^  The  record  shows  that  there 
was  none.  There  was  no  usury  connected  with  them,  and 
they  were  negotiable  on  their  face.  The  result  of  the  two 
suits  together  shows  that  all- remedy  by  suit  is  lost.  This 
court,  in  Bronson  v.  Einzie,  said  that  no  additional  burden 
should  be  put  upon  the  creditCHT ;  but  here  his  remedy  is  entirely 
gone. 

The  statute  says  that  the  bank  shall  not  transfer  any  **  note, 
biU  receivable,  or  other  evidence  of  debt."  But  it  cannot  pass 
these  things  to  its  creditor  without  transferring  them,  nor  can 
it  make  a  general  assignment  to  trustees  without  transferring 
its  choses  in  action.  The  laws  of  Mississippi  do  not  prohibit 
debtors  from  giving  preferences. 

This  act  is  retrospective.  It  acts  upon  existing  contracts. 
But  this  is  in  opposition  to  the  judgment  of  this  court  in  the 
case  of  Bronson  v.  Einzie.  The  opinion  of  learned  and  un- 
learned men  would  concur  in  this.  We  need  only  take  the 
notes  and  the  statute,  and  present  the  case  to  any  mind.  The 
answer  must  be,  that  the  claimants  are  now  without  remedy, 
and  that  they  are  so  in  consequence  of  the  law  of  1840.  Up 
to  the  time  of  assignment,  the  plaintiff  was  justly  a  creditor. 
Now,  his  claim  is  extinguished  for  ever. 

The  object  of  the  statute  has  been  stated  to  be,  to  compel 
the  banks  to  pay  specie.  But  how  can  they  do  this,  when 
they  are  prohibited  from  selling  the  things  which  will  bring 
them  specie?  The  charter  required  the  bank  to  take  paper 
which,  was  '^  payable  and  negotiable  at  the  bank."  How  ne- 
gotiable? The  law  merchant  describes  this  quality  as  passing 
Iromliandto  hand  by  indorsement  and  delivery.  The  object 
must  have  been  to  ^ve  the  bank  the  best  kind  of  paper,  such 
as  it  could  use  in  an  emergency  by  selling.  It  has  been  said 
that  the  word  "enjoy,"  in  the  charter,  does  not  imply  the 
27* 
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power  of  selling  property ;  but  how  can  a  hungry  man  enjoy 
a  dollar  in  his  pocket  without  spending  it  ? 

It  is  an  error  to  say  that  notes  were  not  negotiable  at  com- 
mon law.  There  never  was  a  time  in  England  when  they 
were  not  so.  The  Statute  of  Anne  omy"  enabled  the  trans- 
fe^e  to  sue  in  his  own  name. 

The  State  might  as  well  have  said  that  all  bonds,  mortgages, 
notes,  &c.,  should  be  at  once  yoid,  as  to  have  declared  this 
one  so.    If  the  legislature  intended  to  protect  debtors,  the- 
system  of  ethics  has  become  inverted.     Hitherto  it  has  been 
thought  to  be  the  duty  of  a  legislature  to  take  care  of  creditors 


They  do  not  profess  here  to  act  only  upon  the  remedy. 
They  root  up  the  contract.  Before  the  act  of  1840,  the  bank 
had  these  notes  in  hand,  and  they  we.*e  negotiable.  The  act 
stopped  their  negotiability.  It  has  been  said  that  there  is  no 
authority  in  the  charter  to  negotiate  notes.  Why  ?  Because 
the  legislature  knew  that  all  individuals  had  the  right,  and 
where  a  corporation  was  created,  it  would  necessarily  have  it 
also.  One  great  duty  of  a  corporation  is  to  pay  its  debts. 
Will  it  be  said  on  the  other  side,  that  it  cannot  do  so  unless 
expressly  authorized  in  its  charter  ?  Under  what  law  can  it 
make  a  general  assignment  ?  A  corporation  has  no  £Bu^ulty  to 
do  wrong.  If  it  can  use  any  other  species  of  property  to  pay 
its  debts,  much  more  can  i)  use  that  kind  ^hich  is  most  readily 
applicable,  most  convenient,  and  most  proper,  namely,  its  own 
evidences  of  debt. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

Planters'  Bank  v.  Sharp  et  au 

The  question  to  be  considered  in  this  case  is,  whether  aa 
act  of  the  legislature  of  Mississippi,  passed  February  21sty 
1840,  impaired  the  oUigaiian  of  any  cantrcu^  which  the  State 
or  others,  had  previously  ente^d  into  with  the  Planters'  Bank. 

If  it  did,  the  clause  in  the  Constitution  of  the  United  States, 
expressly  prohibiting  a  State  from  passing  any  such  law,  has 
been  violated,  and  the  plaintiffs  in  error  are  entitled  to  judg- 
ment 

But,  on  the  contrary,  if  that  act  does  not  impeur  the  obliga* 
tion  of  any  contract,  the  judgment  below  in  favor  of  the  de- 
fendants must  be  affirmed. 

In  considering  this  question,  no  peculiar  liberality  of  con- 
struction in  fieivor  of  a  corporation,  so  as  to  render  that  an  en- 
croachment on  its  rights  which  is  not  clearly  so,  seems  to  be 
demanded  of  us  by  any  more  sacredness  in  the  character  of  a 
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corporation  or  its  rights  than  in  that  of  an  indiyidual ;  t)ut 
rather^  that  its  charter  as  a  public  grant  is 'not  to  be  construed 
beyond  its  natural  import.  8  Peters,  738 ;  3  Peters,  289 ; 
4  Peters,  168,  514.  The  inviolability  of  contracts,  however, 
and  the  faithful  protection  of  vested  rights,  are  due  to  the  one 
no  less  than  the  other,  and  are  both  involved  in  the  present 
inquiry,  so  far  as  affecting,  by  way  of  principle  or  precedent, 
all  the  various  and  vast  interests  of  this  kind  existing  over  the 
whole  Union. 

Mr.  Madison  denounced  laws  impairing  the  obligation  of 
contract$  as  among  those  not  only  violating  the  Constitution, 
but  "  contrary  to  the  first  principles  of  the  social  ^compcuit  and 
to  every  principle  of  sound  legislation,^^    (Federalist,  No.  44.) 

Again,  in  Pkyne  et  al.  v.  Baldwin  et  al.,  3  Smedes  &  Mar- 
shall, 677,  one  of  the  cases  now  before  us,  it  is  truly  admitted, 
that,  ^'  in  a  government  like  ours,  such  power  is  totally  out  of 
the  range  of  legislative  authority." 

At  the  same  time,  it  is  to  be  recollected  that  our  legislatures 
stand  in  a  position  demanding  often  the  most  favorable  con« 
struction  for  their  motives  in  passing  laws,  and  they  require  a 
fair  rather  than  hypercritical  vie#  of  well-intended  provisions 
in  them.  Those  public  bodies  must  be  presumed  to  act  from 
public  consijderations,  being  in  a  high  public  trust ;  and  when 
their  measures  relate  to  matters  of  general  int^V&st,  and  can  be 
vindicated  under  express  or  justly  implied  powers,  and  more 
especially  when  they  appear  intended  for  improvements,  made 
in  the  true  spirit  of  the  age,  or  for  nlutary  reforms  in  abuses, 
the  disposition  in  the  judiciary  should  be  strong  to  uphold  them. 

Certainly  it  will  be  only  when  they  depart  from  limitations 
or  qualifications  of  this  character,  and  so  use  their  own  rights 
as  to  impair  the  prior  rights  of  others,  that  a  check  must  be 
used,  however  unpleasant  to  us,  by  declaring,  that  the  consti- 
tutional restrictions  of  the  general  government  must  control 
a  statute  of  a  State  conflicting  with  them,  and  thus,  for  har- 
mony and  uniformity,  make  the  former  supreme,  in  compliance 
with  the  injunctions  imposed  by  the  people  and  the  States 
themselves  in  the  Constitution.  Governed  by  such  views,  we 
proceed  to  the  examination  of  the  questions  arising  here,  by  * 
ascertaining,  first,  what  powers  the  legislatiure  of  Mississippi 
granted  to  the  plaintiffs,  and  then  what  powers  it  has  taken 
away  from  them. 

On  the  10th  of  February,  1830,  "An  act  to  establish  a 
Planters'  Bank  in  the  State  of  Mississippi"  passed,  and,  among 
other  privileges,  in  the  sixth  section,  granted  that  the  bank 
"  shall  be  capable  and  able,  in  law,  to  have,  possess,  receive, 
retain,  and  enjoy,  to  themselves  and  their  successors,  lands, 
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tents,  tenements,  hereditaments,  goods,  chattels,  and  effects,  of 
what  kind  soever,  nature,  and  quality,  not  exceeding  in  the 
whole  six  millions  of  dollars,  including  the  capital  stock  of  said 
bank,  and  the  same  to  grant,  demise,  alien,  or  dispose  of,  for  the 
good  of  said  bank." 

The  seventeenth  section  gives  power,  also,  "  to  receive 
money  on  deposit,  and  pay  away. the  same  free  of  expense, 
discoimt  bills  of  exchange  and  notes,  with  two  or  more  good 
and  sufficient  names  thereon,  or  secured  by  a  deposit  of  bank 
or  other  public  stock,  and  to  make  loans  to  citizens  of  the 
States  in  the  nature  of  discount  on  real  property,  secured  by 
mortgage,"  &c.. 

Doing  business  with  these  powers,  amounting,  as  it  has  been 
repeatedly  settled,  to  a  contract  in  the  charter  for  the  use  of 
them  (see  cases  in  the  West  River  Bridge,  at  this  term),  the 
bank,  on  the  24th'  of  May,  1839,  took  the  promissory  note  on 
which  the  present  suit  was  instituted,  and,  on  the  10th  day  of 
June,  1842,  transferred  it  to  the  United  States  Bank,  having 
first  commenced  this  action  on  it,  the  11th  of  October,  1841. 

But  in  the  mean  time,  after  the  execution  of  the  note,  though 
before  its  transfer,  the  legislature  of  Mississippi,  on  the  21st  day 
of  February,  1840,  passed  a  law,  the  seventh  section  of  which 
is  in  these  words :  —  "It  shall  not  be  lawful  for  any  bank  in 
this  State  to  transfer  by  indorsement  or  otherwise  any  note,  bill 
receivable,  or  other  evidence  of  debt ;  and  if  it  shall  appear  in 
evidence,  upon  the  trial  of  any  action  upon  any  such  note,  bill 
receivable,  or  other  evidence  of  debt,  that  the  same  was  trans- 
ferred, the  same  shall  abate  upon  the  plea  of  th^  defendant." 
(See  Acts  of  1840,  p.  iS.)  This  law  constitutes  the  only  de- 
fence to  a  recovery  in  the  pfesent  case  by  the  plaintiffs.  But 
they  contend  it  is  invalid,  because,  by  the  Constitution,  art.  1, 
^  10,  "  no  State  "  shall  pass  any  law  "impairing  the  obligation 
of  contracts  "  ;  and  this  law  does  impair  it,  in  this  instance,  in 
two  respects.  First,  in  the  obligation  of  the  contract  in  the  char- 
ter with  the  State  ,•  and  secondly,  in  the»i  ligation  of  the  con- 
tract made  by  the  signers  of  the  note  declared  on  with  the  bank. 

To  decide  understandingly  these  questions,  it  will  be  neces- 
sary to  go  a  little  further  into  the  true  extent  of  those  two  con- 
tracts uuder  the  powers  held  by  the  bank,  and  likewise  into 
the  true  extent  of  the  subsequent  act  of  the  legislature  affect- 
ing them. 

That  promissory  notes  are  to  be  regarded  as  either  goods, 
chattels,  or  effects,  within  the  sixth  section  of  the  charter,  can 
hardly  be  questioned,  when  it  includes  these  "  of  what  kind 
soever,  nature,  and  quality."  This  addition  evidently  meant 
to  remove  any  doubt  or  restriction  as  to  the  meaning  of  those 
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terms,  as  sometimes  employed  in  connection  with  peculiar  sab-' 
jects,  and  to  extend  the  description  by  them  to  every  kind  of 
personal  property  belonging  to  the  bank.  This  construction 
would  go  no  fiurther  than  sometimes  has  been  done  in  England, 
holding  the  words  goods  and  ehatteb  to  include  choses  in  ac- 
tion, as  well  as  other  personal  property  (12  Ck>ke,  1  ;*  1  Atkins/ 
1182),  and  by  the  word  goods  alone,  in  a  bequest,  it  has  been 
held  that  a  bond  will  pass  (Anonymous,  1  P.  Wms.  127). 

So,  in  respect  to  effeM,  it  has  been  held,  when  the  word  is 
used  alone,  or  simpUdierj  it  means  all  kinds  of  personal  estate. 
13  Yes.  39,  47,  note ;  Michell  v.  Michell,  6  Madd.  72 ;  Heame 
V.  Wigginton,  6  Madd.  119 ;  Ck>wp.  299.  But  if  there  be 
some  word  used  with  it,  restraining  its  meaning,  then  it  is  goy- 
emed  by  that,  or  means  something  ejusdem  generis.  Here; 
however,  instead  of  restraining  terms  being  used  with  it,  those 
most  broad  and  enlarging  are.  added,  being  "efiSscts  of  whal 
kind  soever^  nature,  and  quality."  Hotham  v.  Sutton,  16  Yes* 
326;  Campbell  v.  Prescott,  15  Yes.  600;  3  Yes.  212;  note. 

The  same  rule  prevailed  in  the  civil  law,  uuder  the  term 
bona  mobiUa.    (1  P.  Wms.  267.)    And  by  that  law,  as  well' 
as  the  common  Law,  promissory  notes  or  choses  in  action  come 
under  the  category  of  movable  goods  or  personal  property^  as 
they  accompany  the  person.    2  Bl.  Comm.  384,  398. 

The  bank  was  allowed,  also,  by  the  seventeenth  section,  <'to 
discount  bills  of  exchange  and  notes  " ;  and,  in  truth,  {ffomi^- 
sory  notes  usually  constitute  a  large  portion  of  the  property  of 
such  institutions.  Such  notes,  also,  not  only  by  general  usage 
and  established  forms,  are,  in  most  cases,  made  to  run  to  banks 
or  their  order,  and  must  be  expected  to  run  so  when  the  banks 
please ;  but  it  is  expressly  provided,  by  the  twenty-second  sec- 
tion of  this  charter,  that  '<  it  shall  not  be  lawful  for  said  bank 
to  discount  any  note  or  notes  which  shall  not  be  made  payable 
and  negotiable  at  said  bank,"  &c.  And,  again,  by  an  amenda- 
tory act,  accepted  by  the  bank,  it  was  provided,  on  the  9th  of 
December,  1831,  "  that  such  promissory  notes  shall  be  made 
payable  and  n^otiable  on  their  face  at  some  bank  or  branch 
bank." 

But  why  made  negotiable,  if  no  right  was  to  exist  to  nego- 
tiate or  transfer  them  ?  The  bank,  then,  as  the  legal  holder 
of  such  notes,  possessed  a  double  right  '<  to  dispose  "  of  them ; 
first,  from  the  express  grant  in  the  charter  itself,  empowering 
them,  as  to  their  "  goods,  chattels,  and  effects,  of  what  kind  so- 
ever, nature,  and  quality,"  ^^  the  same  to  grant,  demise,  alien, 
or  dispose  of,  for  the  good  of  said  bank"  (sixth  section);  sec- 
ondly, by  an  implied  authority,  incident  to  its  charter  and 
business,  and  the  express  requirement  that  the  notes  should  be 
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"negotiable  on  their  face."  We  do  not  refer  to  the  next 
ground  because  it  is  necessary  to"  resort  to  implication  or 
analogy  to  establish  an  authority  in  the  bank  under  its  charter 
to  msdke  a  tranjsfer  of  its  notes,  when  it  gpssesses  that  author- 
ity by  the  very  words  and  spirit  of  the  contract  made  in  the 
charter  by  the  State. 

But  to  make  the  correctness  of  this  conclusion  from  the 
specific  words  of  the  charter  stronger  and  undoubted,  it  will 
be  found  to  be  the  natural,  useful,  and  proper  view  of  its  pow- 
ers as  a  bank,  imder  all  sound  analogy  and  necessarily  implied 
authority. 

To  reach  this  end,  it  is  not  indispensable  to  hold  that  Cor- 
porations in  modem  times  possess  numerous  incidental  powers, 
equal  to  those  of  individuals,  as  was  once  the  doctrine  (Eyd 
on  Corp.  108 ;  2  Kent,  Comm.  281,  and  cases  in  those  trea- 
tises) ;  but  seems  now  in  some  respects  overruled.  Earle  v.  Bank 
of  Augusta,  13  Peters,  519,  687,  163;  2  Cranch,  167;  12 
Wheat.  64  B\it  merely  to  hold,  as  it  often  has  been  in  late 
years,  that  what  is  necessary  and  proper  to  be  done  to  CBurry 
into  effect  express  grants,  and  which  is  nowhere  forbiddeiii 
may  in  most  cases  be  lawful. 

Though  such  a  power  as  this  last  to  Congress  is  expressly 
added  in  the  Constitution  of  the  United  States,  yet  it  has  been 
considered  by  some  that  it  would  exist  as  a  reasonable  incident, 
under  reasonable  limitations,  without  any  such  express  addition. 
2  Kent,  Comm.  298,  and  cases  there  cited. 
\  Thus  a  corporation,  if  once  organized,  has  the  implied  power 
to  make  contracts  connected  with  its  business  and  debts,  and 
through  agents  and  notes  as  well  as  under  its  seal.  Bank  of 
Columbia  t?.  Patterson's  Adm'r,  7  Cranch,  299 ;  8  Wheat,  338 ; 
12  Wheat.  64;  11  Peters,  688. 

So  it  may  hold  and  dispose  of  property  even  in  trust,  if  not 
inconsistent  and  unconnected  with  its  express  duties  and  ob- 
jects.    Yidal  et  al.  t;.  Girard's  Ex'rs,  2  Howard,  127. 

Hence  a  power  to  dispose  of  its  notes,  as  well  as  other  prop- 
erty, may  well  be  regarded  as  an  incident  to  its  business  as  a 
bank  to  discount  notes,  which  are  required  to  be  in  their  terms 
assignable,  as  well  as  an  incident  to  its  right  of  holding  them 
and  other  property,  when  no  express  limitation  is  imposed  on 
the  authority  to  transfer  them. 

Not  that  a  banking  corporation  has  under  its  charter  a  con- 
structive power  to  follow  another  independent  branch  of  busi- 
ness, such  as  manufacturing  or  foreign  trade,  but  merely  the 
business  of  banking,  and  to  do  such  acts  as  are  necessary  and 
proper  or  usual  to  carry  that  business  into  effect,  and  such  as 
are  in  harmony  with  the  letter  and  spirit  of  its  charter. 
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Nor  eren  that  it  can  adopt  any  course  as  an  incident,  and 
as  necessary  and  proper,  which  is  merely  convenient,  or  which 
is  expressly  forbidden  by  the  charter,  or  so  forbidden  by  any 
previously  existing  laws  in  the  State  of  a  general  character. 

But  in  discounting  notes  and  managing  its  property  in  legiti- 
mate banking  business,  it  must  be  able  to  assign  or  sell  those 
notes  when  necessary  and  proper,  as,  for  instance,  to  procure 
more  specie  in  an  emei^ency,  or  return  an  unusual  amount  of 
deposits  withdrawn,  or  pay  large  debts  for  a  banking-house, 
and  for  any  "goods  and  effects"  connected  with  banking 
which  it  may  i»:operly  own.  It  is  its  duty  to  pay  in  some 
way  every  debt.  6  GUI  A>  Johns.  219.  This  court,  in  the 
United  States  v.  Robertson,  6  Peters,  660,  has  expressly  recog- 
.  nized  the  authority  of  a  bank  to  give  bonds  and  assignments 
to  pay  its  deposit  debtors.  In  that  case,  '^  the  directors  agree 
to  pledge  to  the  government  of  the  United  States  the  entire 
estate  of  the  corporation  as  a  security  for  the  payment  of  the 
original  principal  of  the  claim,"  ice.  (p.  648).  And  iich  a 
pledge  or  tranrfer  was  held  there  to  be  valid. 

It  is  said,  in  opposition  to  this,  Why  should  a  bank  be  con- 
sidered as  able  to  incur  debts  ?  or  why  to  do  any  business  on 
credit,  requiring  sales  of  its  notes  or  other  property  to  dis* 
charge  its  liabilities  ?  Such  inquiries  overlook  the  fact,  that 
the  chief  business  and  design  of  most  banks,  their  very  vital- 
ity, is  to  iacur  debts  as  well  as  have  credits.  All  their  deposit 
certificates,  or  bank-book  credits  to  individuals,  are  debts  of 
the  bank,  and  which  it  is  a  legitimate  and  appropriate  part  of 
its.  business  as  a  bank  to  incur  and  to  pay.  The  same  may  be 
said,  also,  of  all  its  bank-notes,  or  bills,  they  being  merely 
promises  or  debts  of  the  bank,  payable  to  their  holders,  and 
imperative  on  them  to  discharge.  See  Bank  of  Columbia  v. 
Patterson's  Adm'r,  7  Cranch,  307 ;  13  Peters,  693. 

It  may,  to  be  sure,  independent  of  justifications  like  these, 
not  be  customary  for  banks  to  dispose  of  their  notes  often. 
But  in  exigencies  of  indebtedness  and  other  wants  under  presa- 
ures  like  those  referred  to,  it  may  not  only  be  permissible,  but 
much  wiser  and  safer  to  do  it  than  to  issue  more  of  its  own 
paper,  too  much  of  it  being  already  out,  or  part  with  more  of  its 
specie  on  hand,  too  little  being  now  possessed  for;neeting  all  its 
obligations.  Indeed,  its  right  to  sell  any  of  its  property,  when 
not  restricted  in  the  charter  or  any  previous  law,  is  perhaps  as 
unlimited  as  that  of  an  individual,  if  not  carried  into  the  trans- 
action of  another  separate  and  unauthorized  branch  of  busi- 
ness. (Angell  &  Ames  on  Corp.,  p.  104,  ^  9 ;  4  Johns.  Ch. 
307;  2  Kent,  Comm.  283;  11  Serg.  &;  Rawle,  411.)  Both 
may  sell  notes  to  liquidate  their  debts,  both  sell  their  lands 
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acquired  under  mortgages  foreclosed,  or  acquired  under  the  ex* 
tent  of  executions  not  redeemed.  Both,  too,  .must  be  able  to 
sell  all  kinds  of  their  property,  when  proceeding  to  close  up  their 
business,  or  find  it  impracticable.  Nor  is  there  any  pretence 
here  that  any  clause  ip  the  charter  of  this  bank  restricted  it 
from  selling  its  notes  or  other  property  under  any  .circumstan- 
ces, and  much  less  under  those,  connected  with  indebtedness 
and  with  banking,  which  have  just  been  referred  to.  It  will  be 
seen,  in  this  way,  that  all  analogies  seem  to  sustain  the  right 
which  exists  by  the  express  grant  in  this  charter,  to  '^  alien  and 
dispose  of^^  all  its  "  goods,  chattels,  and  effects,  of  what  kind 
soever,  nature,  and  quality,  for  the  good  of  said  bank."  But 
to  avoid  differences  of  opinion,  we  jdace  the  right  here  solely 
on  the  express  grant  It  ought,  perhaps,  to  be  added,  that  the 
courts  of  Mississippi  once  put  a  more  limited  construction  on 
this  charter.  Baldwin  et  al.  v.  Pftjrne  et  al.,  3  Smedes  &,  Mar- 
shall, 661. 

But  as  that  very  case  is  now  before  us  for  revision,  on  the 
ground  that  it  was  erroneous,  we  feel  obliged,  for  that  and  other 
reasons,  which  need  not  be  here  enumerated,  to  put  such  con- 
struction on  the  charter,  and  on  the  law  supposed  to  violate  ii, 
as  seems  right  according  to  our  own  views  of  their  true,  hitent. 

Having  thus  ascertained  the  extent  of  the  contract  made  by 
the  State  with  the  bank  in  the  charter,  we  proceed  next  to  ex- 
amine the  character  and  scope  of  the  contract  between  the 
maker  of  the  note  and  the  bank. 

We  have  already  seen  that  the  bank  was  not  only  authorized, 
but  expressly  required,  to  discount  notes  which  were  negotiable, 
or,  in  other  words,  which  contained  a  contract  or  stipulation  to 
pay  them  to  any  assignee.  Nor  is  it  pretended  there  was  any  law 
of  Mississippi,  when  this  charter  was  given  or  when  this  note 
was  taken,  which  prohibited  selling  it,  and  passing  to  an  as- 
signee all  the  rights,  either  of  property  or  of  bringing  a  suit  in 
his  own  name,  which  then  existed  with  individuals  and  other 
banking  institutions. 

What  law  existed  on  this  point  when  the  note  was  actually 
transferred  is  not  the  inquiry,  but  what  existed  when  it  was 
made,  and  its  obligations  as  a.  contract  were  fixed.  The  law 
which  existed  at  the  transfer,  so  far  from  being  the  test  of  the 
force  of  a  contract  made  long  before,  and  under  different  legal 
provisions,  is  the  violation  of  it,  and  the  very  ground  of  com- 
plaint in  the  present  proceeding. 

This  contract,  then,  by  the  bank  with  the  maker,  when  ex- 
ecuted, enabled  the  former  to  sell  or  assign  it,'and  the  indorsee 
to  collect  it,  not  only  by  its  express  terms,  but  by  the  general 
law  of  the  State^  then  allowing  transfers  of  negotiable  paper 
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and  suits  in  the  name  of  indorsees.  Howard  and  Hutchinson's 
Laws,  373. 

Indeed,  independent  of  the  last  circumstance,  it  is  highly 
probable,  that,  by  the  principles  of  the  law  of  contracts  and  com- 
mercial paper,  such  choses  in  action  may  b£  legally  assigned  or 
transferred  everywhere,  when  not  expressly  prohibited  by  stat- 
ute. This  was  done  before  the  Statute  of  Anne,  in  England. 
And  it  is  done  since,  as  to  paper  both  negotiable  and  not  nego- 
liablei  independent  of  that  statute. 

If  such  notes  cannot  be  sued  in  the  name  of  the  indorsee, 
when  running  to  order,  without  the  help  of  a  statute,  they 
certainly  can  be  sued  in  the  name  of  the  payee,  for  the  benefit 
of  the  indorsee,  when  the  transfer  is  legal  in  its  consideration 
and  form. 

The  State  itseJ*,  by  passing  this  law  prohibiting  the  transfer 
of  notes  by  banks,  recognizes  the  previous  right,  as  well  as 
custom,  to  transfer  them  ]  otherwise,  the  law  would  not  be 
necessary  to  prevent  it.  Nor  is  this  law  supposed  to  have  been 
founded  on  any  prior  abuse  of  power  in  negotiating  or  sellilig 
its  notes,  which,  if  existing,  might  obviate  the  above  inference. 
But  it  is  understood,  from  the  record  and  opinions  of  the  State 
court,  that  the  design  of  the  law  was  to  secure  another  provis- 
ion of  statute  not  previously  existing,  but  made  by  the  legisla- 
ture at  the  same  time,  requiring  banks  to  receive  their  own  notes 
in  payment  of  their  debtors,  though  below  par.  That  design, 
too,  would  still  recognize  the  prior  authority  to  sell  or  transfer. 

We  are  not  prepared  to  say  that  a  State,  imder  its  general 
legislative  powers,  by  which  all  rights  of  property  are  held  and 
modified  as  the  public  interest  may  seem  to  demand,  might 
not,  where  unrestricted  by  constitlitions  or  its  own  contracts, 
pass  statutes  prohibiting  all  sales  of  certain  kinds  of  property, 
or  all  sales  by  certain  classes  of  persons  or  corporations.  14 
Peters,  74.  Such  has  often  been  the  legislation  as  to  property 
held  in  mortmain  or  by  aliens  or  certain  proscribed  sects  in  re- 
ligion. 

This  is,  however,  very  invidious  legislation,  when  applied  to 
classes  or  to  particular  kinds  of  property  before  allowed  to  be 
held  generally.  Legislation  for  particular  cases  or  contracts, 
without  the  consent  of  all  concerned,  is  of  very  doubtful,  valid- 
ity. Merrill  v.  Sherburne  et  al.,  1  New  Hamp.  199.  Under 
our  system  of  government,  and  the  abuses  to  which  in  various 
way's  and  to  various  extents  that  kind  of  legislation  might  lead, 
several  of  the  State  constitutions  possess  clauses  prohibitory  of 
such  a  course  where  it  affects  contracts  or  vested  rights,  and 
more  especially  does  the  Constitution  of  the  United  States  ex- 
pressly forbid  any  such  legislation,  whenever  it  goes  to  im- 
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pair  the  obligation  of  a  contract.  Hence,  the  general  powers 
which  still  exist  under  other  governments,  or  might  once  have 
prevailed  here  in  the  States,  to  change  the  tenure  and  rights 
over  property,  and  especially  the  jus  disponendi  of  it,  cannot 
now,  under  the  Federal  Constitution,  be  exercised  by  our  Sutes 
to  an  extent  affecting  the  obligation  of  contracts. 

The  next  and  final  question,  then,  is.  Did  the  act  in  ques- 
tion impair  the  obligation,  either  of  the  contract  by  the  State 
with  the  bank,  or  of  the  contract  by  the  maker  of  the  note 
with  the  bank  ? 

We  have  already  ascertained  the  true  extent  of  both  of  these 
contracts  before  this  act  passed ;  that  by  the  State  with  the 
bank  clearly  allowing  it  to  take  negotiable  notes,  and  to  sell  or 
transfer  them,  and  that  with  the  maker  clearly  enabling  the 
bank  to  assign  his  note,  and  a  recovery  to  be  had  on  it  after 
a  transfer,  by  the  assignee.  In  this  condition  of  things,  with 
this  note  taken  and  held,  accompanied  by  such  rights  and  obli- 
gations, the  legislature  of  Mississippi  passed  the  law  already 
quoted,  and  now  under  consideration.  It  expressly  took  away 
the  right  of  the  bank  to  make  any  transfer  whatever  of  its 
notes,  and  virtually  deprived  an  assignee  of  them  of  the  right 
to  sustain  any  suit,  either  in  his  own  name  or  that  of  the  bank, 
to  recover  them  of  the  maker. 

The  new  law,  also,  conferred  in  substance  on  the  maker  a 
new  right  to  defeat  any  action  so  brought,  which  he  would 
otherwise  have  been  liable  to.     Those  results  vitally  changed 
the  obligation  of  the  contract  between  him  and  the  bank,  to 
pay  to  any  assignee  of  it,  as  well  as  changed  the  obligation  of 
the  other  contract  between  the  State  and  the  bank  in  the  char- 
ter, to  allow  such  notes  to  be  taken  and  transferred.     It  is  true 
hat  this  new  law  might  bear  a  construction,  that  the  transfer 
ATas  only  a  voidable  act,  and  not  void,  and  that,  if  cancelled  or 
itaived,  a  recovery  might  afterwards  be  had  on  the  note  by  the 
bank ;  and  this  seems  to  have  been  the  view  of  some  of  the 
court  in  3  Smedes  &  Marshall,  681,  as  well  as  in  Hyde  et  al.  r. 
The  Planters'  Bank,  8  Rohinson,  421.    Yet  the  State  court  in 
Mississippi  appears  finally  to  have  thought  it  meant  otherwise, 
and  to  have  decided  that  no  suit  at  all  cm  be  sustained  on  such 
a  note  by  any  body  after  a  transfer.     This  was  the  view  which 
they  think  influenced  the  legislature.     See  Planters'  Bank  r. 
Sharp  et  al.,  4  Smedes  &  Marshall,  28.     We  are  disposed  to 
acquiesce  in  the  correctness  of  this  construction,  as  it  seems 
to  conform  nearest  to  the  real  designs  of  the  legislature.     But 
this  view  is  not  adopted,  because  a  decision  by  a  State  court 
on  a  State  statute,  though  generally  governing  us,  is  to  control 
here  in  the  very  cases  which,  on  account  of  that  decision,  arc 
brought  here  by  appeal  or  writ  of  error. 
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The  rights  of  a  party  under  a  contract  might  improperiy  be 
narrowed  or  denied*  by  a  State  court,  without  any  redress,  if 
their  decision  on  the  extent  of  them  cannot  be  reviewed  and 
overruled  here  in  cases  of  this  kind ;  while  their  decision,  if 
restricting  or  enlarging  the  prohibitory  act,  might  more  safely 
stand,  as  doing  np  injury  in  the  end,  if  we  hold  the  act  null 
wherever  it  is  construed  by  them  or  us  so  as  to  conflict  with 
prior  rights  obtained  under  contracts.  See  Commercial  Bank 
t?.  BuckinghanL's  Ex'rs,  6  Howard,  317. 

If  the  State  courts  of  Mississippi  should  hereafter  adopt  the 
,  dissenting  opinion  of  Judge  Sharkey,  in  4  Smedes-  &,  Marshall, 
28,  and  go  back  to  what  they  appear  to  have  before  held,  in 
3  Smedes  &  Marshall,  661^  —  namely,  that  the  right  to  sue  by 
the  bank,  after  a  transfer,  was  not  taken  away,  if  the  plaintiff 
leplied  that  the  transfer  had  been  rescinded,  and  the  interest 
was  now  solely  in  the  bank, — and  should  that  construction  be 
adopted  here,  the  force  of  this  new  law,  as  impairing  the  obli- 
'gation  of  the  contract,  might  not  be  so  extensive  and  clear  as 
now.  But  still  it  would  seem  to  impair  the  contract  in  some 
respects ;  yet  whether  in  such  way  and  extent  as  to  render  the 
obligation  itself  changed  must  be  left  to  be  decided  definitive- 
ly-when  such  a  case  is  presented  for  our  decision.  In  the  pres- 
ent instance,  however,  as  before  explained,  the  extent  and  op- 
eration of  the  prohibitory  law  being  regarded  as  forbidding  any 
transfer  whatever,  and,  if  it  takes  place,  as  barring  every  kind 
of  remedy  on  the  note,  the  decisive  question  may  be  repeated, 
How  can  this  happen  without  injury  to  th3  plaintiff's  con- 
tracts ?  When  every  form  of  redress  on  a  ^contract  is  taken 
away,  it  will  be  difficult  to  see  how  the  obligation  of  it  is  not 
impaired.  Green  v.  Biddle,  8  Wheat.  76;  1  Howard,  317  ;  4 
Smedes  &  Marshall,  607 ;  King  v,  Dedham  Bank,  15  Mass.  447. 

If  any  right  or  power  be  left,  under  the  note,  by  this  act, 
after  a  transfer  is  made,  it  is  of  no  use,  when  it  cannot  be  en- 
forced and  no  benefit  be  derived  from  it,  but  an  action  abated 
toHes  qtwties  as  often  as  it  is  instituted.  8  Wheat.  12 ;  1  Bl. 
Comm.  55.  In  the  mildest  view,  a  new  disability  is  thus  at- 
tached to  an  old  contract,  and  its  value  smd  usefulness  restrict- 
ed ;  aild  these  of  course  impair  it.  Society  for  Propagating 
the  Gospel  v.  Wheeler,  2  Gall.  13». 

One  of  the  tests  that  a  contract  has  been  impaired  is,  that  its 
value  has  by  legislation  been  diminished.  It  i&not,  by  the  Con- 
stitution, to  be  impaired  at  all.  This  is  not  a  question  of  degree 
or  manner  or  catise,  but  of  encroaching  in  any  respect  on  its 
obligation,  dispensing  with  any  part  of  its  force.  The  Com- 
mercial Bank  of  Rodney  t;.  The  State  of  Mississippi,  4  Smedes 
Sc  Marshall,  507.   So,  if  the  obligation  of  a  contract  is  to  be  re- 
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garded  as  the  duty  imposed  by  it^  here  the  duty  imposed  by 
the  State  to  adhere  to  its  own  deliberate  grant,  and  the  duty 
imposed  on  the  signer  of  the  note  to  make  payment  to  an  as- 
signee, as  well  as  to  the  bank  itself,  are  both  interfered  with 
and  altered. 

In  answer  to  this  supposed  violation  of  the  contract  between 
the  maker  of  the  note  and  the  bank,  some  objections  have 
been  urged  which  deserve  further  notice  here. 

It  is  sometimes  stated,  with  plausibility,  that  States  may 
pass  insolvent  laws,  suspending  or  taking  away  actions  on  con- 
tracts, where  the  debtor  goes  into  insolvency,  and  hence,  by 
analogy,  can  do  it  here.  But  there  another  remedy  is  still 
given  on  th^  contract,  before  the  commissioners  of  insolvency, 
and  a.pajrment  is  made  pro  rata^  as  far  as  means  exist.  Here 
there  is  no  other  remedy  given,  or  any  part  payment  made. 
Indeed,  it  seems  that  a  forfeiture  of  all  right  to  recover  on  the 
note,  in  any  way,  is  inflicted  here  as  a  penalty  for  making  that 
very  transfer  which  thei  bank  before,  by  the  act  of  incorpora- 
tion, as  well  as  by  the  note  itself,  was  authorized  to  make. 
Again,  State  insolvent  laws,  if  made,  like  this  law,  to  apply  to 
past  contracts  and  stop  suits  on  them,  have  been  held  not  to 
be  constitutional  except  so  far  as  they  discharge  the  person 
from  imprisonment,  or  in  some  other  way  affect  only  the  rem^ 
edy.  When  so  restricted,  they  do  not  impair  the  obligation  of 
the  contract  itself,  becaiuse  the  obligation  is  left  in  full  force 
and  actionable,  and  future  property,  as  well  as  present,  subject- 
ed to  its  payment,  and  the  body  exonerated  only  as  a  matter 
connected  merely  with  the  form  of  the  remedy.  Cook  r.  Mof- 
fat, 5  Howard,  316,  and  cases  there  cited.  The  case  in  8 
Robinson,  421,  appears  also  to  have  been  one  on  a  note  exe- 
cuted after  the  prohibitory  law,  and  not,  as  here,  before.  But 
where  future  acquisitions  are  attempted  to  be  exonerated,  and 
the  discharge  extended  to  the  debt  or  contract  itself,  if  done 
by  the  States,  it  must  not,  as  here,  apply  to  past  contracts,  or 
it  is  held  to  impair  their  obligation.  Ogden  v.  Saunders,  12 
Wheaton,  213  ;  Sturges  v.  Crowninshield,  4  Wheaton,  122 ;  6 
Wheaton,  131 ;  2  Kent,  Comm.  392 ;  Bronson  v.  Einzie,  1  How- 
ard, 311 ;  McCracken  v.  Hay  ward,  2  Howard,  608;  1  Co  wen, 
321 ;  16  Johns.  237 ;  1  Ohio,  236 ;  Cook  v.  Moffat,  6  Howard, 
308,  314.  V  Congress  alone  can  do  this  as  to  prior  contracts,  by 
means  of  an  express  permission  in  the  Constitution  to  pass 
uniform  laws  on  the  subject  of  bankruptcy ;  and  which  laws, 
when  not  restrained  by  any  constitution  or  clause  like  this  as 
to  States  impairing .  contracts,  may  in  that  way  be  made  to 
reach  past  obligations. 

The  misfortune  here  is,  that  the  legislature,  if  meaning 
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merely  to  insure  to  bill-holders  of  the  bank,  when  debtors,  the 
privilege  of  paying  in  the  bills  of  the  bank  (as  is  suppoBed,  4 
Smedes  &,  Marshill,  1,  90),  have  not  stid  so,  and  no  m<»e,  by 
{ffoviding  that  promissory  notes,  though  assigned  by  banks, 
should  still  be  open  to  setroffs  by  their  debtors  of  any  of  their 
bills  which  they  then  held.  This  would  have  been  equita- 
ble, and  no  more,  probably,  than  they  would  be  entitled  to, 
on  common  law  {principles,  if  an  assignee  purchased,  as  here, 
aft^r  the  promissory  notes  fell  due,  and  perhaps  with  a  knowl- 
edge of  the  existence  of  such  a  set-off. 

Chief  Justice  Marshall,  in  The  United  States  v.  Rot>ertso£i,  5 
Peters,  659,  says,  independent  of  any  statute,  <<  every  debtor 
may  pay  his  creditor  with  the  notes  of  that  creditor.  They 
are  an  equitable  and  legal  tender."  Equally  just  and  reasonable 
would  have  been  a  declaratory  law  as  to  the  allowance  of  such 
bills  ^as  a  set-off,  where  an  assignment  had  been  nmde  collu* 
sively  between  the  parties  with  a  view  to  prevent  such  a  set- 
off.   8  Robinson,  421. 

But  insteiEid  of  resorting  to  such  measures,  the  legislature 
adopted  a  shorter  and  more,  sweeping  mode  of  attaining  the 
end  of  {Preventing  assignments  which  might  embarrass  or  de- 
feat set-offs.  They  did  it  by  cutting  off  all  assignments  what- 
ever, and  all  remedies  whatever  upon  them.  And  they  accom- 
panied this  by  another  statute,  enabling  debtors  of  the  bank  who 
held  its  notes,  when  their  debts  fell  due,  to  pay  in  them,  or  set 
them  off,  and  even  virtually  ai^thorized  them  to  make  payment 
in  depreciated  bills  or  notes  afterwards  bought  up  for  that 
purpose,  and  thus  to^gain  an  undue  advantage  over  set-offs  by 
other  debtors  in  other  matters. 

The  act  as  to  this  last  topic  was  passed  the  next  day  after  the 
act  prohibiting  transfers.  Mississippi  Laws,  2  February,  1840, 
p.  21,  sec.  2.  It  was  in  thestf  woras :  —  <<  All  banks  above  al- 
luded to,  and  all  other  banks  in  this  State,  shall  at  all  times  re- 
ceive their  respective  notes  at  jpar  in  liquidation  of  their  bills 
receivable  and  other  claims  due  them."  These  two  acts,  though 
undoubtedly  well  meant,  and  designed  to  give  an  honest  prefer- 
ence to  bill-holders  (see  Sharkey's  dissenting  opinion)  as  to  a 
paper  currency  which  ought  always  to  be  kept  on  a  par  with 
specie,  were  unfortunately,  in  the  laudable  zeal  to  avert  a  (reat 
apprehended  evil,  passed,  without  sufficient  consideration  of 
the  limitations  of  the  powers  imposed  by  the  Constitution  of 
the  Union  on  the  State  legislatures,  not  to  impair  the  obligation 
of  existing  contracts.  Nor  was  it  necessary  to  go  so  far  to  se- 
cure any  legitimate  results.  Some  other  laws  are  referred  to, 
which  are  upheld  and  which  affect  the  whole  community,  and 
seem  to  violate  some  of  the  important  incidents  of  contracts 
28^ 
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Ibetween  individuals,  or  between  them  and  corporations.  Bat 
it  will  usually  be  found  that  these  are  such  laws  only  as  re^ 
lale  to  future  contracts,  or  if  to  past  ones,  relate  to  modes 
of  proceeding -in  courts,  to  the  form  of  remedy  merely,  to 
priority  to  some  classes  of  creditors  (5  Cranch,  298),  to  the 
kind  of  process  (9  Peters,  319;  10  Wheat  51),  to  the  length 
of  the  statute  of  limitations  (6  Wheat.  131;  2  Mason,  168;  3 
Johnis.  Ch.  190 ;  4  Wheat.  200 ;  1  Howard,  315),  to  exempting 
the  body  from  imprisonment  (4  Wheat.  200),  or  tools  and  house- 
hold goods  from  seizure  (16  Johns.  244 ;  1  Howard,  15 ;  11  Mar- 
tin, 730),  or  affecting  some  privilege  attached  to  the  person  or 
territory  (Story  on  Confl.  of  Laws,  339,  &c.),  and  not  to  the 
tenns  or  obligations  of  any  part  of  the  contract  itself  (Cook  v. 
Moffitt,  6  Howard,  295 ;  Towne  v.  Smith,  1  Woodb.  &  Minot, 
132;  7  Ghreenl.  337  ;  3  Burge  on  CoL  &  For.  Law,  234, 
1046). 

And  if,  in  professing  to  alter  the  remedy  only,  the  duties  and 
rights  of  a  contract  itself  are  changed  or  impaired,  it  comes 
just  as  much  within  the  spirit  of  the  constitutional  prohibition. 
Bionson  v.  Sinzie  et  al.,  1  Howard,  316;  2  Howard,  612;  2 
Madison  Pftpers,  1239, 1581. 

Thus,  if  a  remedy  is  taken  away  entirely,  as  here,  or  clogged 
^  bjf  emiUhn  of  any  kind,  the  right  of  the  owner  may  indeed 
euheiet  and  be  ucknowledgedj  bt^t  it  is  impaired.^*  Green  v. 
Kddle,  8  Wheat.  75.  And  the  test,  as  before  suggested,  is  not 
the  e^Etent  of  the  violation  of  the  contract,  but  the  fact,  that  in 
truth  its  obligation  is  lessened,  in  however  small  a  psffticular, 
and  not  merely  altering  or  regulating  the  remedy  alone.  9 
Hdwaid,  612 ;  8  Wheat.  1. 

Having;  it  is  believed,  assigned  sufficient  reasons  to  show 
that  the  obligation  of  both  of  these  contracts  was  impaired,  it 
is  now  proposed  briefly  to  refer  to  a  few  precedents  b^iring  on 
thii  correctness  of  this  conclusion,  chiefly  in  respect  to  the  most 
impoitant  of  the  contracts,  —  that  between  the  State  and  the 
bank.  On  an  examination  of  the  various  decisions  which  have 
taken  place  in  this  court  on  the  violation  of  the  obligation  of 
^Atracts,  it  will  be  found  that  this  .case  does  not  come  within 
the  principle  of  any  of  those  where  the  decision  was,  that  the 
Mir  laws  were  no  violation ;  but,  on  the  contrary,  is  much  like 
sevetal  where  the  decision  annulled  them  as  a  clear  violation. 
Thus,  where  a  new  law  has  taken  the  property  of  a  corporation 
fer  highways  under  the  right  of  eminent  domain,  which  reach* 
es  loll  property,  private  or  corporate,  on  a  public  necessity,  and 
on  making  fidl  compensation  for  it,  and  under  an  implied  stipu- 
lelidB  to  be  allowed  to  do  it  in  all  public  grants  and  charters,  no 
injivy  is  cMittiitted  not  atoned  for,  nothing  is  done  not  allowed 
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by  preexisting  laws  or  rights,  and  consequently  no  part  of  the 
obligation  of  the  contract  is  impaired.  See  case  of  the  West 
River  Bridge,  and  authorities  there  cited,  in  6  Howard,  507. 

So,  when  the  legislature  afterwards  tax  the  property  of  such 
corporations,  in  common  with  other  property  of  like  kind  in  the 
State,  it  is  under  an  implied  stipulation  to  that  effect,  and  vio- 
lates no  part  of  the  contract  contained  in  the  charter.  Arm- 
strong V.  Treasitfer  of  Athens  County,  16  Peters,  28 1.  See  Prov- 
idence Bank  t?.  Billings,  4  Peters,  614;  11  Peters,  567;  4  Wheat. 
699 ;  12  Mass.  Rep.  252 ;  4  GUI  &  Johns.  132 ;  4  Durn.  &  East, 
2 ;  6  Bam.  &  Aid.  167;  2  Railway  Cases,  23. 

So,  when  no  clause  existed  in  a  charter  for  a  bridge  against 
authorizing  other  bridges  near  at  suitable  places,  it  is  no  viola- 
tion of  the  terms  or  obligation  of  the  contract  to  authoriase 
another.  Charles  River  &idge  v.  The  Warren  Bridge  et  al.,  11 
Peters,  420. 

Nor  is  it,  if  a  law  make  deeds  by  femes  covert  good  when. 
bon&  fide,  though  not  acknowledged  in  a  particular  form ;  be* 
cause  it  confirms  rather  than  impairs^  their  deeds,  and  carries 
out  the  original  intent  of  the  parties.  Watson  v.  Mercer,  8 
Peters,  88. 

Or  if  a  State  grant  lands,  but  makes  no  stipulation  not  to 
legislate  further  upon  the  subject,  and  proceeds  to  {ffescribe  a 
mode  or  form  of  settling  titles,  this  does  not  impair  the  force  of 
the.  grant,  or  take  away  any  right  under  it.  Jackson  v.  Lump- 
kin, 3  Peters,  280. 

Nor  does  it,  if  a  State  merely  changes  the  remedies  in  form, 
but  does  not  abolish  them  entirely,  or  merely  changes  the 
mode  of  recording  deeds,  or  shortens  the  statute  of  limita- 
tions.    3  Peters,  280  ;  Hawkins  v.  Barney's  Lessee,  6  ib.  467* 

It  has  been  held,  also,  not  only  that  a  legislature  may  regu- 
late anew  what  is  merely  the  remedy,  but  some  State  courts 
have  decided  that  it  may  make  banking  corporations  subject  to 
certain  penalties  for  not  performing  their  duties, — such  as  pay- 
ing their  notes  on  demand  in  specie,  and  that  this  does  not 
violate  any  contract.  Brown  v,  Penobscot  Bank,  8  Mass.  Rep. 
445  ;  2  Hill,  242 ;  5  Howard,  342.  It  is  supposed  to  help 
enforce,  atid  not  impair,  what  the  charter  requires.  But  on 
this,  being  a  very  different  question,  we  give  no  opinion. 

But  look  a  moment  at  the  other  class  of  decisions.  Let  a 
charter  or  grant  be  entirely  expunged,  as  in  the  case  of  the 
Yazoo  claims  in  Georgia,  and  no  one  can  doubt  that  the  ob- 
ligation of  the  contract  is  impaired.  Fletcher  v.  Peck,  6 
Cranch,  87. 

So,  if  the  State  expressly  engage  in  a  grant,  that  certain 
lands  shall  never  be  taxed,  and  a  law  afterwards  passes  to  tax 
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them.  State  of  New  Jenejv.  Wilson,. 7  CiancH,  164  Or 
that  corporate  property  and  franchises  shall  be  exempt,  and 
they  are  then  taxed.  Gordon  v.  Appeal  Tax  Court,  3  How- 
ard, 133. 

So,  if  lands  have  been  granted  for  one  purpose,  and  an  at- 
tempt is  made  by  law  to  appropriate  them  to  another,  or  to  re- 
voke the  grant.  Terrett  r.  Taylor;  9  Ctanch,  43 ;  Town  of 
P^wlet  V.  Clark,  9  Cranch,  292. 

Or  if  a  charter,  deemed  private  rather  than  public,  has  been 
altered  as  to  its  government  and  control*  Dartmouth  College 
V.  Woodward,  4  Wheat.  618. 

Or  if  owners  of  lands,  granted  without  conditions  or  restric- 
tions, have  been  by  the  legislature  deprived  of  their  usual  rem- 
edy for  mesne  profits,  or  compelled  to  pay  for  certain  kinds  of 
iniprovements,  for  which  they  were  not  otherwise  liable.  Green 
V.  Biddle,  8  Wheat.  1. 

Oc  if,  after  a  mortgage,  new  laws  are  passed,  prohibiting  a 
aale  to  foreclose  it,  unless  two  thirds  x>f  its  appraised  value  is 
offered,  and  enacting  further  that  the  equitable  title  shall  not 
be  extinguished  till  twelve  months  after  the  sale.  Bronson  v. 
Kinzie,  1  Howard,  311 ;  McCracken  v.  Hajrward,  2  ib.  608. 

These  last  cases  in  Wheaton  and  Howard  ate  very  near  in 
point  to  the  present  one,  .though,  in  my  view,  a  less  strong  and 
decisive  encroachment  on  a  previous  contract  than  this  is. 

So  are  the  cases  very  near  where  all  remedy  whatever  is  tak- 
en away,  and  it  is  held  that  the  obligation  of  the  contract,  is 
thus  impaired.  See  some  before  cited,  and  8  Mass.  Rep.  430 ; 
2  GalL  141 ;  2  Greenl.  294 ;  1  Howard,  311 ;  3  Peters,  290 ; 
2  Howard,  608. 

The  whole  usefulness  and  value  of  a  note  or  contract  is  in 
this  way  destroyed,  and  that  without  any  reference  to  the  coih 
tract  itaeli.  For  these  reasons,  the  judgment  below  must  be  re- 
versed. 

Baldwin  et  al.  v.  PAva-e  jbt  ai« 

This  c$8e  involves  several  of  the  questions  just  discussed  in 
that  of  the  Planters'  Bank  v.  Sharp  et  al. 

Some  of  the  points  of  difference  are  merely  nominal ;  as, 
for  instance,  that  the  charter  of  the  Mississippi  Railroad  Com- 
pany, which  transferred  the  notes  in  this  case;  is  different.  But, 
it  being  subsequent  in  date  to  the  charter  to  the  Planters'  Bank, 
and  with  *"  all  the  usual  rights,  powers,  and  privileges  of  banking 
which  are  permitted  to  banking  institutions  within  the  State," 
the  court  seemed,  by  mutual  consent  of  parties,  to  regard  those 
conferred  on  the  Planters'  Bank  as  extensive  as  any,  and  there** 
fore  a  correct  guide  here. 


JANUAST  TEBH^  194H. 


Baldwin  et  aL  v.  Payne*  et  al. 


Other  diffeiences  may  be  more  material  in  appearance,  as 
that  the  tranafer  in  this  case  was  found  by  the  special  verdict 
to  have  been  in  pa3rment  of  a  debt  of  the  bank ;  and  another, 
that  the  suit  here  is  in  the  name  of  the  indorsee,  and  not,  as  in 
the  former  case,  in  the  name  of  the  promisee. 

Its  being  assigned  in  pa3rment  of  a  debt  is,  however,  no 
more  than  was  presumed  might  have  been  the  truth  in  the 
other  case.  And  its  being  sued  in  the  name  either  of  the  in- 
dorsee or  payee  can  make  little  difference  on  the  final  construe* 
tion  given  by  the  State  court  to  the  prohibitory  law  in  the  ac- 
tion of  the  Planters'  Bank  v.  Sharp  et  al.  That  construction, 
we  have  seen,  was,  that  it  is  the  transfer  itself  which  is  prohibit* 
ed  and  made  in  some  degree  penal,  rather  than  the  action  in  the 
name  of  the  indorsee  being  dil  which  is  prohibited.  It  will  be 
remembered,  also,  that  if  ^e  State  might  be  able,  by  a  general 
repealing  law,  to  prevent  a  suit  in  the  name  of  an  indorsee, 
without  impairing  any  contract  in  the  charter  itself,  as  is  ar- 
gued for  the  defonce,  it  could  hardly  do  this  without  impairing 
die  other  contract,  between  the  bank  and  the  maker,  by  which 
the  latter  promises  to  pay  any  indorsee. 

Certainly  the  new  prohibitory  law  ought  liot  to  have  at« 
tempted  more  than  a  repeal  of  the  statute  allowing  suit?  by 
indorsees  of  negotiable  paper  in  their  own  name^  Then  tiM 
indorsees  of  notes  negotiable,  as  of  notes  not  negotiable,  would 
still  possess  a  right  to  sue  their  notes  in  the  names  of  the 
payees. 

In  such  a  case,  there  would  be  some  plausibility  in  the  idea, 
that,  though  the  action  would  not  lie  in  the  name  of  the  in- 
dorsee, yet  if  it  could  in  the  name  of  the  payee,  for  and  on 
his  account,, the  prohibitory  law  would  chiefly  affect  the  remr 
edy,  and  not  the  right  of  action  in  some  form  or  other. 

But  even  then,  if  the  obligation  or  force  or  duty  of  the 
contractis,  whether  with  the  bank  by  the  State,  or  with  the 
maker,  was  impaired  in  any  degree,  though  under  cover  of  af- 
fecting the  remedy  only,  it  would  come  within  the  constitu- 
tional restriction. 

But  how  much  more  must  it  so  come  in  this  case,  as  well  as 
the  other,  where,  instead  of  merely  changing  the  obligation  so 
as  to  render  a  recovery  on  the  contract  not  permissible  in  the 
name  of  an  assignee,  but  more  inconvenient,  expensive,  dila- 
tory, and  often  difficult,  in  the  name  of  another,  the  payee, 
the  State  court  of  Mississippi  hold,  that  the  legislature,  by  the 
prohibitory  law  of  1840,  not  only  meant  to  abate  a  suit  in  the 
name  of  an  indorsee,  but  in  the  name  of  the  payee,  if  a  trans- 
fer had  once  been  made.  Substantially,  they  consider  any  suit 
on  the  note,  by  any  body,  after  it  has  once  been  transferred,  as 
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illegal,  and  the  right  to  enforce  the  contract  to  be  lott  or  forfeit- 
ed for  ever. 

This  view  of  the  statute  of  1840  being  regarded  as  estab- 
lished in  Mississippi,  renders  it  clear  that  in  this  case,  as  well 
as  the  case  of  the  Planters'  Bank  v.  Sharp  et  al.,  the  law  under 
which  this  action  has  been  abated  must  be  considered  as  hav- 
ing impaired  the  obligation  of  contracts,  and  therefore  to  be 
in  this  respect  unconstitutional,  and  the  judgment  of  the  State 
court  erroneous. 

The  judgment  below,  must,  therefore,  be  reversed,  and  as  a 
special  verdict  was  found  in  this  case,  judgment  must  be  en- 
tered on  it  in  favor  of  the  original  plaintiffs. 

Mr.  Chief  Justice  TANEY  and  Mr.  Justice  DANIEL  dis- 
sented. 

Mr.  Justice  McLEAN. 

So  far  as  the  seventh  section  of  the  act  in  question  has  been 
construed,  by  the  Supreme  Court  of  Mississippi,  to  invalidate 
the  note  between  the  bank  and  the  payee,  it  is  unconstitution- 
al. The  fair  import  of  the  provision  takes  away  only  the  ne- 
gotiability, of  the  instrument.  But  the  courts  of  Mississippi 
have  decided,  where  a  note  has  been  assigned  in  violation  of 
the  statute,  that  no  suit  can  be  sustained  on  the  note,  eith^  in 
the  name  of  the  assignee  or  of  the  payee.  This  impairs  the 
obligation  of  the  contract,  which  the  Constitution  inhibits. 

The  argument,  that,  where  the  bank  attempts  to  transfer  a 
note  by  a  void  indorsement,  it  must  be  reindorsed  to  enable 
the  bank  to  sue  in  its  own  name  as  payee,  is  unsustainable.  A 
void  indorsement  is  no  indorsement,  and  it  can  have  no  effect 
on  the  validity  of  the  note.  The  section  declares,  that  "it 
shall  not  be  lawful  for  any  bank  in  this  State  to  transfer,  by 
indorsement  or  otherwise,  any  note,  bill  receivable,  or  other  ev- 
idence of  debt ;  and  if  it  shall  appear  in  evidence,  upon  the 
trial  of  any  action  upon  such  note^  bill  receivable,  or  other  ev- 
idence of  debt,  that  the  same  was  transferred,  the  same  shall 
abate  upon  the  plea  of  the  defendant." 

The  object  of  the  statute  was  to  seciure  the  right  of  the 
debtors  of  a  bank  to  pay  their  debts  in  its  own  paper.  This 
they  could  not  do,  if  the  notes,  before  they  were  payable,  had 
been  assigned  by  the  bank.  No  fair  construction  of  the  seventh 
section  can  authorize  a  forfeiture  of  the  note,  by  reason  of  the 
illegal  indorsement.  It  is,  therefore,  unnecessary  to  conader 
whether  such  a  provision  would  be  constitutional. 

The  bank  had  the  power,  under  its  charter,  to  assign  prom- 
issory notes.     If  this  were  not  so,  the  law  to  |Hrohibit  the  as- 
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sigument  would  have  been  unnecessary.  There  being  ad 
express  power  in  the  charter  of  the  bank  to  indorse  noteSi 
it  must  be  considered  as  exercising  the  power  under  the  gen- 
eral law  making  notes  negotiable.;  and  in  this  respect  it  must 
stand  on  the  same  ground  as  an  individual.  And  this  presents 
the  question,  whether  the  repeal  of  the  law  making  notes  ne- 
goti^le  by  banks  can  affect  notes  executed  before  the  repeaL 
A  nugority  of  the  judges  hold  that  a  provision  so  construed  ii 
void,  as  it  impairs  the  obligation  of  the  contract  I  dissent 
from  this  conclusion. 

An  individual  holds  a  note,  which,  under  the  statute,  is  ne* 
gotiable  ;  but  the  statute  is  repealed.  Does  this  take  away  the 
negotiability  of  the  noter?  I  think  it  does.  There  can  be  no 
doubt  of  this,  unless  such  a  construction  shall  impair  the  oUi- 
gation  of  the  contract.  Now,  what  Obligation  is  violated  by 
this  construction  ?  It  is  said,  that  the  mak^  of  the  note  prom- 
ised to  pay  to  the  assignee  of  the  payee.  This  is  ^admitted. 
But  until  the  note  be  assigned,  there  can  be  no  assignee.  The 
indorsement  is  a  new  contract  between  the  indorser  and  the 
indorsee ;  and  when  this  contract  is  made^  it  can  no  more  be 
impaired  than  the  contract  between  the  mdker  and  the  pavee 
of  the  note. 

A  promise  to  pay  to  A.  B.  or  his  assignee  is  no  contract  with 
the  assignee,  until  the  new  contract  of  assignment  be  miide. 
The  promise  is  to  pay  to  the  indorsee,  if  the  payee  of  the  note 
shall  indorse  it.  But  the  payee  is  under  no  obligation  to  in- 
dorse the  tiote.  And  if  there  be  no  obligation,  how  can  it  be 
impaired  ?  A  contract  binds  a  party  either  to  do  or  not  fo  do 
a  certain  thing.  The  maker  of  the  note,  on  a  certain  contin- 
gency, binds  himself  to  pay  the  indorsee,  and  that  contingency 
depends  upon  the  will  of  the  payee  ,*  but  until  that  will  is  ex- 
ercised, there  is  no  obligation  by  the  maker.  The  payee  has 
power  to  bind  the  maker  of  the  note  to  pay  its  contents  to 
some  other  person ;  but  until  that  power  is  exercised,  there  is 
no  contract  which  can  be  impaired. 

Suppose  a  power  of  attorney  was  given  to  A  by  B,  to  ena- 
ble him  to  bind  B,  by  a  written  instrument,  to  do  a  certain 
thing  which  may  legally  be  done,  but,  before  the  instrument 
is  executed,  the  thing  is  made  imlawful ;  does  this  impair  the 
obligation  of  the  contract  ?  The  instrument  contemplated  has 
no  existence ;  B  cannot  complain  that  he  has  not  been  bound 
to  do  the  act,  and  on  what  ground  can  A  complain  ?  Is  his 
contract  impaired  ?  He  has  no  contract.  He  had  the  pownr 
to  make  a  contract,  which  be  failed  to  exercise.  And  this  is 
the  principle  involved  in  he  case  now  under  consideration. 
The  payee  had  a  discretionary  powei  to  bind  the  maker  of  the 
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note,  but  he  did  not  exercise  it  until  the  assignment  of  the  note 
was  made  illegal.  Is  a  mere  power  of  attorney  to  make  a 
contract  within  the  Constitution  ?  It  is  essential,  to  constitute 
a  contract,  that  there  shall  be  two  parties  bound  by  it.  Now 
the  payee  is  not  bound  to  assign  the  note,  though  the  maker 
has  authorized  him  to  assign  it.  This,  then,  is  a  mere  power 
to  make  a  contract,  which  may  or  may  not,  at  the  discretion 
of  the  payee,  be  exercised.  It  is  a  mere  unexecuted  power  to 
make  a  contract,  and  is,  in  my  judgment^  not  within  the  Con- 
stitution. 

If  the  charter  of  the  bank  had  contained  a  special  provision, 
authorizing  it  to  assign  promissory  notes,  no  subsequent  act  of 
the  legislature  could  repeal  or  modify  such  provision,  against 
the  consent  of  the  bank. 

Mr.  Justice  DANIEL. 

Differing  firom  the  majority  of  the  court  in  the  decision  just 
pronounced,  I  might,  nevertheless,  have  been  disposed  to  ac- 
quiesce in  that  decision,  had  it  related  to  questions  merely  of 
property  or  of  individual  interests;  but  embracing  as  it  does  a 
construction  of  the  Constitution,  and  annulling  at  the  same 
time  a,  legislative  act  of  a  sovereign  State,  I  cannot  feel  war- 
ranted in  yielding  by  silence  a  seeming  approbation  of  conclu- 
sions which  my  judgment  entirely  repels.  My  deliberate  opin- 
ion, then,  is,  that  the  statute  of  Mississippi  of  February  2l8t, 
1840,  by  its  seventeenth  section,  comes  not  in  conflict  with  the 
tenth  section  of  the  first  article  of  the  Constitution ;  that  it  in 
no  wise  impairs  the  obligation  of  any  contract  between  the 
State  and  the  Mississippi  Railroad  Company,  formed  by  grant 
of  thp  charter  of  that  company,  nor  as  existing  with  the  plain- 
tiffs in  error  as  claiming  under  them.  An  elaborate  review  of 
the  arguments  on  which  the  pretensions  of  the  plaintiffs  in  er- 
ror are  urged  is  not  here  deemed  necesaeury,  nor  will  I  euter 
much  in  detail  upon  the  reasons  by  which  those  arguments 
appear  to  be  met  and  overthrown,  but  will  content  myself  with 
succinctly  stating  the  decisive  conclusions  of  my  own  mind 
upon  the  only  question  properly  presented  by  this  record,  and 
the  legal  grounds  on  which  those  conclusions  are  bottomed. 
The  rights  of  the  plaintiffs  in  error,  whatever  they  may  be,  it 
must  be  borne  in  mind,  are  derived  from  the  charter  of  the  Mis^ 
sissippi  Railroad  Company,  or  from  that  of  the  Planters'  Bank 
of  Mississippi,  as  supposed  to  possess  rights  and  powers  more 
comprehensive  than  those  vested  in  the  former  company ;  but 
firom  whichsoever  of  those  companies  the  plaintiffs  in  error  may 
choose  to  deduce  their  rights,  these  must-  be  restricted  to  the 
rights  and  authority  vested  in  the  source  from  which  they  are 
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drawn.  Both  the  Ifississippi  Railroad  Company  and  the  Plant- 
ers' Bank  of  Mississippi  are  corporations  created  by  statute,  de- 
riving their  exisftencie  and  every  power  and  attribute  they  ever 
possessed  from  the  laws  which  gave  them  existence,  and  from 
these  only.  The  doctrine  has  been  long  and  repeatedly  affirm- 
ed by  th^  court,  that,  in  ihter]Nreting  the  powers  and  rights  of 
corporations,  an  essential  distinction  must  be  taken  between 
corporations  existing  by  the  common  law  (often,  nay,  necessa- 
rily, traceable  to  a  remote  and  obscure  antiquity),  and  those 
which  are  created  by  statute,  whose  constitutions  and  powers 
are  defined  and  ascertained  by  accessible  and  visible  proofs. 
Into  the  composition  or  practices  of  the  former,  tradition,  im- 
plication, or  usage  may  enter,  and  thus  give  room  for  assump- 
tions of  power;  with  respect  to  the  latter,  no  such  rule,  or 
rather  misrule,  has  obtained  or  been  permitted^  especially  by 
tl^e  settled  decisions  of  this  day.  The  adjudications  of  this 
court,  as  has  been  already  stated,  are  too  explicit  to  admit  of 
doubt  on  this  subject.  Thus,  in  the  case  of  Head  and  Amory 
V.  The  Providence  Insurance  Co.,  2  Cranch,  127,  Chief  Jus- 
tice Marshall  says,  —  "  Without  ascribing  to  this  body  (the  In- 
surance Company),  which  in  its  corporate  capacity  is  the  mere 
creature  of  the  act  to  which  it  owes  its  existence,  all  the  qual- 
ities and  disabilities  annexed  by  the  common  law  to  ancient 
institutions  of  this  sort,  it  may  correctly  be  said  to  be. precise- 
ly what  the  incorporating  act  has  made  it ;  to  derive  all  its 
powers  from  that  act,  and  to  be  capable  of  exerting  its  fSeu^ulties 
only  in  the  manner  which  that  act  authorizes.  To  this  source 
of  its  being,  then,  we  must  recur,  to  ascertain  its  powers,  and 
to  determine  whether  it  can  com^dete  a  contract  by  such  com- 
munications as  are  in  this  record." 

In  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat. 
636,  it  is  said  by  the  court,  that  '<  a  corporation  is  an  artificial 
being,  invisible,  intangible,  and  existing  only  in  contemplation 
of  law.  Being  a  mere  creature  of  the  law,  it  possesses  only 
those  properties  which  the  charter  of  its  Citation  confers  upon 
it,  either  expressly  or  as  incidental  to  its  very  existenceJ^  In 
the  case  of  The  Bank  v.  Dandridge,  12  Wheat.  64,  this  court 
said,  —  "  Whatever  may  be  the  implied  powers  of  aggregate  cor- 
porations at  the  common  law,  and  the  modes  by  whiph  those 
powers  are  to  be  carried  into  operation,  corporations  created 
by  statute  must  depend,  both  for  their  powers  and  the  mode 
of  exercising  them,  upon  the  true  construction  of  the  statute 
itself."  In  the  case  of  The  Bank  of  Augusta  v.  Earle,  13  Peters, 
687,  the  several  authorities  just  mentioned  are  cited  in  the 
opinion  of  the  court ;  all  of  them  approved,  and  none  of  them, 
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it  is  presumed,  will  be  questioned  as  not  laying  down  the  law 
with  perfect  accuracy. 

-  Such  being  the  well-settled  rule  of  this  court  with  respect 
to  statutory  corporations,  let  us  inquire  into  its  operation  on 
the  case  before  us.  Neither  by  the  charter  granted  to  the  Mis* 
sissippi  Railroad  Conipany,  or  to  the  Planters'  Bank  of  Missis* 
sippi,  nor  to  any  other  banking  corporation  within  the  State, 
was  the  power  ever  directly  given  to  assign  bonds,  bills,  or 
promissory  notes,  is  this  power  necessarily  implied  in  any  of 
the  express  grants  contained  in  the  charters  now  under  con- 
sideration ?  It  is  admitted  on  all  sides  thai  the  clause  in  this 
charter  of  the  Planters'  Bank  which  authorizes  the  bank  to 
discount  bills  of  exchange  and  notes,  and  to  make  loans,  con« 
tains  no  such  direct  grant;  but  it  is  said  that  the  bank  is 
authorized  to  possess  and  iMeive  lands,  rents,  tenements,  her- 
editaments,  goods,  chattels,  and  effects^  to  a  certain  amount, 
and  to  grant,  demise,  alien,  or  ditpose  of  the  same  for  the  good 
of  the  bank ;  and  that  this  authority  confers  the  power  of 
assigning  notes  discounted  by  the  corporation.  Could  the 
doctrine  of  implied  powers,  in  contravention  of  the  express  de- 
cisions of  this  court  just  cited,  be  extended  in  itr  utmost  lati- 
tude to  these  statutory  corporations,  still  it  would  seem  difficult, 
even  by  the  greatest  violence  of  construction,  to  torture  the 
language  of  this  charter  into  an  expression  of  the  meaning 
here  ascribed  to  it.  The  right  to  acquire  and  to  dispose  of 
^eds  cannot,  by  the  natural  import  of  language,  nor  by  any 
received  intendment,  be  made  to  signify  the  power  to  diseouni 
bills  and  notes;  much  less  can  it  be  interjroted  to  mean  the 
power  to  transfer  bills  and  notes  discounted,  or  securities  of 
any  description,  and  beyond  this  even,  the  power  (in  opposition 
to  the  principles  of  the  common  law  in  reference  to  choses  in 
action)  of  investing  the  assignee  with  the  right  of  maintaining 
an  action  at  law  in  his  own  name.  The  extravagance  of  the 
construction  contended  for  on  behalf  of  the  plaintiffs  may  be 
seen  by  bringing  it  to  another  test^  Let  it  be  supposed  that 
the  charters  of  these  comDoniss  contained  not  one  wwd  abotit 
rights  and  powers  of  ban/cing,  as  then  permitted  to  other  cor- 
porations in  the  State  of  Mississippi ;  suppose,  too,  they  had 
been  silent  as  to  any  right  to  discount  bills  and  notes,  and  had 
been  limited  to  the  simple  power  of  receiving  and  possessing 
goods,  chattels,  and  effects,  and  of  disposing  of  such  ^eds  toi 
the  good  of  the  bank ;  Would  it  be  pretended  that,  under  this 
latter  provision,  the  power  of  discounting  bills  or  notes,  or  of 
discounting  at  all,  was  given  by  the  mere  import  of  the  word 
i^ects,  —  that  the  power  of  receiving  and  disposing  of  effects 
meant  the  power  of  discounting  billi  and  notes?    This  can 
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hardly  be  pretended.  If,  then,  this  term  be  not  synonymous 
with  the  words  biUs  and  notes  when  taken  in  connection  with 
the  power  of  discounting  and  of  making  loans,  how  can  it  be- 
come  so  by  being  connected  with  the  right  of  acquisition  and 
enjoyment,  or  with  the  jus  dispenendi  ?  The  power  to  sell  or 
assign  discounted  notes  cannot  be  deduced  from  the  clause  in 
the  charter  which  authorizes  the  exercise  of  the  usual  banking 
powers  granted  to  the  banks  of  Mississippi,  first,  because  in 
no  charter  granted  by  the  State  is  it  shown  that  such  a  right 
is  expressly  conferred ;  secondly,  it  is  manifest  that  a  traffic  in 
the  rale  of  its  own  paper,  or  in  notes  or  bills  discoimted,  is  con- 
formable neither  with  the  regular  functions  of  a  bank,  nor  rec- 
oncilable with  the  purposes  of  its  institution.  Banks  are 
usually  created  for  the  purpose  of  making  loans,  and  this  in  a 
medium,  in  theory  at  least,  equal  to  money;  not  for  the  pur- 
pose of  borrowing,  or  of  raising  means  to  eke  out  their  daily 
existence  by  selling  off  their  securities  or  their  own  paper. 
Their  establishment  rests  upon  the  idea  of  their  possessing 
funds  of  their  own  as  the  foundation  of  their  credit  and  of 
their  circulation.  The  practice  of  becoming  brokers  for  the 
sale  of  their  own  paper  or  the  jMtper  of  their  customers,  tQ  put 
themselves  in  funds,  is  not,  therefore,  one  of  their  regular  func- 
tions, and  can  flow  only  from  an  abuse  of  these  functions,  and 
is  a  penrersion  of  the  legitimate  ends  of  their  creation.  So, 
too,  it  is  entirely  inadmissible  to  place  this  practice  of  broker- 
age by  the  bank  upon  the  mere  absence  of  an  inhibition  in  the 
charter ;  such  a  mode,  of  reasoning  cuts  up  entirely  the  admis- 
sion, that  the  banks  have  no  power  except  such  as  is  expressly 
granted  or  necessarily  implied.  The  fallacy  of  the  idea,  that 
She  right  to  dUpose  of  effects  conferred  by  the  charter  of  the 
Planters'  Bank  implied  the  right  of  an  habitual  and  unrestrict- 
ed sale  or  brokerage  of  discounted  notes,  is  exposed  by  advert- 
ing to  another  provision  of  the  charter,  by  which  the  amount 
of  effects  of  every  kind  which  the  bank  was  permitted  to 
acquire  and  dispose  of  was  positively  limited  to  a  specified 
amount.  The  power  of  the  bank  beibg  thus  restricted,  that 
power  could  by  no  sound  reasoning  be  made  coincident  or  co- 
extensive with  regular  and  permanent  operations  on  thd  part 
of  this  corporation ;  for  if  its  banking  powers  were  deduci- 
ble  from  such  a  limited  privilege,  or  were  dependent  upon  it, 
of  course,  when  this  permitted  limit  should  be  attained,  the 
operations  of  the  bank  would  be  at  an  end.  It  is  clear ,^there- 
fore,  that  these  corporations,  restricted  as  are  all  statutory  cor- 
porations under  the  decisions  of  this  court,  to  the  express  grants 
contained  in  their  charters,  and  to  implications  necessary  to 
and  inseparable  from  those  grants,  never  were  by  the  provisions 
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of  their  charters  invested  with  the  power  to  assign  bills  or 
notes,  and  much  less  by  such  assignment  to  invest  their  a»- 
signee  with  the  right  of  suing  at  law ;  that  whatever  power  of 
assignment  these  corporations  at  any  time  may  have  possessedi 
and  whatever  the  efiept  implied  in  such  assignment,  both  were 
conferred  upon  them  in  common  with  all  other  persons,  natural 
or  artificial,  within  the  State,  by  a  general  public  law,  subject 
at  all  times  to  modification  or  repe^  by  the  authority  which 
enacted  it.  Vid.  section  12  of  the  statute,  Howard  and  Hutch- 
inson's T^ws  of  Mississippi,  p.  373. 

The  actual  repeal  of  such  a  statute  cannot  correctly  be  re- 
garded as  the  violation  of  any  vested  right,  or  the  impairing 
•f  the  obligation  of  a  contract,  for  no  one  can  claim  to  have  a 
perfect  and  vested  right,  through  all  future  time,  in  the  mere 
capacity  to  do  an  act,  {rota  the  absence  of  a  law  forbidding 
that  act.  A  pretension  like  this  would  forestall  and  prevent 
legislation  upon  every  subject.  A  wholly  dififerent  state  of 
thmgs  would  have  existed  had  the  assignment  to  the  pleuntiffs 
been  made  anterior  to  the  repeal  of  the  statute,  for  then  the 
rights  of  these  parties  would  have  been  vested  and  complete ; 
but  the  assignment  was  in  this  instance  ^bsequent,  by  more 
than  a  year,  to  the  passage  of  the  repealing  statute,  was  a  new 
and  separate  contract,  and  entered  into  with  necessary  knowl« 
edge  of  its  provisions,  and  made  appaiently  in  defiance  thereof. 
This  view  of  the  question  is  clearly  and  foicibly  presented  by 
the  Supreme  Court  of  Louisiana,  in  the  case  of  Hyde  and 
another  v.  The  Planters'  Bank  of  Mississippi,  8  Robinson, 
416,  a  case  arising  upon  the  laws  and  charters  now  under  con- 
sideration, and  in  all  its  features  essentially,  nay,  mutato  nami* 
ne,  literally,  the  same  with  the  {nresent.  It  has  been  said,  that, 
in  the  case  from  8  Robinson,  the  note  was  made  after  the 
enactment  of  the  repealing  statute.  I  think  that  this  statement 
is  not  warranted  by  the  statement  of  facts  in  that  case.  Cer- 
tainly the  reasoning  of  the  court  rests  on  no  such  hypotfiesiSi 
for  it  covers  the  whole  of  the  language  and  policy  of  the 
statute. of  Mississippi,  and  vindicates  them  to  the  utmost  ex* 
tent,  in  this  case,  the  note  was  assigned  after  the  enactment 
of  the  repealing  law,  and  with  full  knowledge  hereof,  and  the 
assignment  was  an  independent  and  posterior  contract  which 
the  law  had  forbidden.  The  question,  then,  as  to  the  validity 
of  the  statute  of  Mississippi  seems  to  resolve  itself  into  this 
inquiry,  —  whether  a  sovereign  State  of  this  Unioirpossesses  the 
right  within  her  own  territory  to  regulate  the  formation  of  con- 
tracts, to  define  the  rights  and  interests  such  contracts  shall 
give  to  the  parties  thereto,  and  to  declare  the  modes  and  extent 
in  and  to  which  these  may  be  enforced  by  her  own  tribunals. 
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To  such  an  inquiry  I  can  give  none  but  an  affirmative  answer ; 
and  any  other,  I  feel  assured,  is  not  evoked  either  by  the  lan- 
guage or  spirit  of  the  Federal  Constitution,  and  would  be  high« 
ly  unjust  and  inconvenient  with  respect  to  the  States. 

With  regard  to  the  plaintiffs  in  error,  no  injustice  nor  hard- 
ship of  any  kind  is  perceived  in  enforcing  against  them  the 
provisions  of  the  statute  of  1840.  In  the  first  place,  they 
have,  with  full  knowledge  of  the  law,  placed  themselves  di- 
rectly in  the  attitude  of  resistance  thereto ;  for  they  have  en- 
tered into  an  agreement  ez^citly  inhibited  upon  grounds  of 
public  policy,  and  this  long  after  such  inhibition  was  pro- 
claimed to  every  person  within  the  State.  In  the  next  place, 
there  surely  can  be  no  merit  in  a  combination,  the  effects  and 
manifest  purposes  of  which  were  to  deny  to  the  holders  of  the 
notes  of  these  banking  corporations  the  power  of  making 
payment  to  them  in  their  own  currency,  and  to  enable  the 
latter  to  seize  or  to  appropriate  to  themselves  or  their  favorites. 
the  substance  of  those  very  note-holders  to  whom  such  right 
of  payment  was  denied.  A  proceeding  thus  subversive  of 
justice  has  not  been  heretofore  sanctioned  by  this  court,  and  in 
one  instance  has  been,  to  a  certain  extent,  —  indeed,  as  I  think, 
to  the  whole  length  of  the  present  case, — directly  condemned. 
The  case  of  the  United  States  v.  Robertson,  5  Peters,  641,  was 
a  case  in  which  a  judgment  had  been  recovered  by  the  United 
States  against  the  Bwk  of  Somerset  for  an  amount  of  money 
which  had  been  deposited  by  a  collector  in  that  bank.  By  an 
act  of  Congress  of  the  year  1818,  it  was  provided,  that,  in  any 
suit  thereafter  instituted  by  the  United  States  against  any  cor- 
porate body  for  the  recovery  of  money  upon  any  bill,  note,  or 
other  security,  it  should  be  lawful  to  summon  as  garnishees 
the  debtors  of  such  corporation,  who  were  required  to  state  on 
oath  the  amount  in  which  they  stood  indebted  at  the  time  of 
serving  such  summons,  for  which  amount  judgment  should  be 
enter^  in  favor  of  the  United  States,  in  the  same  manner  as 
if  it  had  been  due  and  owing  to  the  United  States. '  On  the 
9th  of  February,  1819,  a  year  after  the  act  of  Congress  giving 
the  remedy  by  attachment  to  the  United  States,  the  legisla- 
ture of  Maryland  passed  an  act -declaring  that,  in  payment  of 
any  debt  due  to  or  judgment  obtained  by  a  bank  within  that 
State,  the  notes  of  such  bank  should  be  received.  Attachments 
were  laid  in  behalf  of  the  United  States,  after  their  judgment 
i^ainst  the^Bank  of  Somerset,  on  debts  in  the  hands  of  various 
debtors  to  the  bank,  and  on  some  of  these  attachments  judgments 
had  been  obtained.  It  was  cont  nded  in  behalf  of  these  gar- 
niishees,  that  they  had  a  right  to  discharge  their  debts  in  the 
notes  of  the  Bank  of  Somerset,  as  well  in  those  cases  in 
29* 
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which- judgment  had  been  obtained  on  attachment  by  the 
United  States  as  in  those  wherein  there  were  no  judgments. 
Upon  this  question  Chief  Justice  Marshall,  in  delivering  the 
opinion  of  the  court  (p.  659),  remarks,  first,  upon  the  act  of  Con- 
gress of  1818,  —  "  That  it  operates  a  transfer  from  the  bank  to 
the  United  States  of  those  debts  which  might  be  due  from  the 
persons  who  should  be  summoned  as  garnishees.  They  be- 
come, by  the  service  of  the  summons,  debtors  of  the  United 
States,  and  cease  to  be  debtors  of  the  bank.  But  they  owed 
to  the  United  States  precisely  what  they  owed  to  the  bank, 
and  no  more  " ;  2.  "  That  the  act  of  the  legislature  of  Maryland 
of  1819,  so  far  as  respects  debts  on  which  judgments  have  not 
been  obtained,  embodies  the  general  and  just  principles  respect- 
ing effects,  which  are  of  common  application.  Every  debtor 
may  pay  his  creditor  with  the  notes  of  that  creditor.  They 
are  an  equitable  and  legal  tender.  So  far  as  these  notes  were 
in  possession  of  the  debtor  at  the  time  he  was  summoned  as 
garnishee,  they  form  a  counter  claim,  which  diminishes  the 
debt  due  to  the  bank  to  the  extent  of  that  counter  dajm.  But 
the  residue  becomes  a  debt  to  the  United  States^  for  which 
judgment  is  to  be  Tendered.  May  this  judgment  be  discharged 
by  the  paper  of  the  bank  ?  On  this  subject  the  court  are  di- 
vided. Three  of  the  judges  are  pf  opinion,  that,  by  the  nature 
of  the  contract,  and  by  the  operation  of  the  act  of  Maryland 
upon  it,  an  original*  right  existed  to  discharge  the  debt  in  the 
notes  of  the  bank,  which  original  right  remains  in  full*  force 
against  the  United  States,  who  come  in  as  assignees  in  law, 
and  not  in  fact,  and  who  must  therefore  stand  in  the  place  of 
the  bank.  Three  of  the  judges  are  of  opinion,  that  the  right 
to  pay  the  debt  in  the  notes  of  the  bank  does  not  enter  into 
the  contract."  May  not  this  decision,  I  inquire,  be  considered 
as  substantially  covering  the  whole  ground  of  the  case  before 
us  ?  For,  after  stating  that  the  garnishees  became  by  the  ser- 
vice of  the  smnmons  the  debtors  of  the  United  States,  and 
ceased  to  be  the  debtors  T>f  the  bank,  it  goes  on  to  declare, 
that  they  owed  to  the  United  States  what  they  owed  the  bank, 
and  nothing  more  ;  that,  by  the  just  and  general  principles  of 
set-off,  every  debtor  may  pay  his  creditor  with  the  notes  of  that 
creditor,  whieh  as  to  him  are  an  equitable  and  legal  tender. 
And  by  the  unanimous  declaration  of  the  court,  not  until  after 
the  claim  against  the  garnishee  was  carried  into  a  judgment, 
and  after  the  allowance  of  all  rights  of  tender  and  set-off  in 
the  notes  of  the  bank,  could  payment  be  coerced  from  him  in 
any  other  medium  than  the  notes  of  the  bank.  One  half  the 
court  deemed  the  garnishee,  even  after  judgment,  entitled  to  the 
same  privileges  against  the  creditor  of  the  bank  which  he  po»- 
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sessed  against  the  bank  itself.  This  right,  as  between  note-hold- 
ers and  the  assignees  of  a  failing  or  insolvent  bank,  is  fully  sus- 
tained by  the  Court  of  Appeals  of  Maryland  in  the  case  of  The 
Union  Baxik  of  Tennessee  v.  Ellicot,  Morris,  4&  Oill,  6  Qill  d& 
Johns.  364,  and  in  that  of  The  Bank  of  Maryland  v.  Ru£f,  7  ih. 
448,  in  which  last  case  the  authority  of  this  court  is  relied  on. 
But,  at  all  events,  the  principles  of  these  decisions  are  broad 
enough  to  yindicate  the  legislation  of  Mississippi,  and  the  ob- 
jects of  that  legislation,  against  the  imputation  of  oppression  or 
hardship  as  respects  these  plaintiffs,  and  all  who  may  occupy  a 
similar  position,  if  legislation  can  need  vindication  or  apology, 
the  purposes  of  which  are  to  prevent,  if  possible,  the  paper  of 
these  corporations,  spread  over  the  community  by  them,  from 
utterly  perishing  on  the  hands  of  the  note-holder,  and  to  dis- 
appoint dishonest  cdmbinations  to  set  the  public  laws  at  defi- 
ance, and,  further,  to  oppress  and  ruin  the  note-holder  by  taking 
his  property,  and  leaving  him  the  worthless  and  false  and  sim- 
ulated representatives  of  an  equivalent.  I  am  of  the  opinioUi 
that  the  judgment  of  the  Supreme  Court  of  Mississippi  should 
in  both  tfiese  cases  be  affirmed. 

Order. 

Ths  Plahtbrs*  Bank  v.  Shabp  bt  al. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Higi.  Jourt  of  Errors  and  Appeals  of  the  State 
of  Mississippi,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered  and  a4judged  by  this  court, 
that  the  judgment  of  the  said  High  Court  of.  Errors  and  Ap- 
peals in  this  cause  be  and  the  same  is  hereby  reversed,  with 
costs,  and  that  this  cause  be  and  the  same  is  hereby  remanded 
to  the  said  court,  to  be  proceeded  with  in  conformity  to  the 
opinion  of  this  court,  and  as  to  law  and  justice  shall  appertain. 

Order. 
Baldwin  bt  al.  v.  Patnb  bt  al. 
This  cause  came  on  t^  be  heard  on  the  transcript  of  the  rec- 
ord from  the  High  Coiirt  of  Errors  and  Appeals  of  the  State 
of  Mississippi,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered,  and  adjudged,  by  this  court, 
that  the  judgment  of  the  said  High  Court  of  Errors  and  Appeals 
reversing  the  judgment  of  the  Circuit  Court  of  Jefferson  coun- 
ty in  this  cause  be  and  the  same  is  hereby  reversed,  with  costs, 
and  held  as  entirely  void,  and  that  the  said  judgment  of  the  said 
Circuit  Court  of  Jefferson  county  be  in  all  things  affirmed  and  re- 
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main  in  full  foice  and  virtue,  the  said  judgment  of  the  said  High 
Court  notwithstanding ;  and  that  this  cause  be  and  the  same  is 
hereb^jretnanded  to  the  said  High  Ck>urt  of  Errors  and  Appeals, 
to  be  proceeded  with  in  conformity  to  the  opinion  of  this  court, 
and  as  to  law  and  justice  shall  appertain. 


The  New  Jersey  Stsah  Navioation  Compant,  Besponbeitts  ash 
Affi^llants,  0.  The  Merchants^  Bauk  of  Boston,  Libellants. 


A  decree  of  the  Circuit  Court  of  R^ode  Island  afflnned.  which  was  a  judgment 
upon  a  libel  in  penotutm  againtt  a  steamboat  companj  ror  the  loas  of  specie  ear- 
ned in  their  boat  bv  one  of  t^e  persona  called  '*  express  oarriera,"  and  lost  by 
fire  in  Long  Island  Sound. 


This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  in  the  exercise  of  ad- 
miralty jurisdiction. 

In  Pebniary,  1839,  the  State  of  New  Jersey  chartered  a 
company  by  the  nkme  of  the  New  Jersey  Steam  Navigation 
Company,  with  a  capital  of  five  hundred. thousand  dollars,  for 
the  purpose  of  purchasing,  building,  repairing,  and  altering  any 
vessel  or  vessels  jHropelled  by  steam,  and  in  the  navigation  of 
the  same,  &c.,  &c. ;  under  which  charter  they  became  proprie- 
tors of  the  steamboat  Lexington. 

On  tl)e  1st  of  August,  1839,  the  following  agreement  was 
made:-^ 

''  This  agreement,  made  and  entered  into  this  Ist  day  of 
August,  A.  D.  1839,  in  the  city  of  New  York,  by  William  F. 
Harnden,  of  Boston,  Massachusetts,  on  the  one  part,  and  Ch« 
Overing  Handy,  President  of  the  New  Jersey  Steam  Navigation 
Company,  of  the  other  pert,  witnesseth  : 

"  That  the  said  William  F.  HamdeQ,  for  and  in  consideiBr^ 
tion  of  the  sum  of  two  hundred  and  fifty  dollars  per  month,  to 
be  paid  monthly  to  the  said  New  Jersey  Steam  Navigation 
Company,  is  to  have  the  privilege  of  transporting  in  the  steam- 
ers of  said  company,  between  New  York  and  Providence,  via 
Newport  and  Stonington,  not  to  exceed  once  on  each  day,  from 
New  York  and  from  Providence,  and  as  less  frequently  as  the 
boats  may  run  between  and  firom  said  places,  one  wooden  crate, 
of  the  dimensions  of  five  feet  by  five  feet  in  width  and  height, 
and  six  feet  in  length  (contents  unknown),  until  the  31st  of 
December,  A.  D.  1839,  and  firom  this  date. 

*^  The  fc^owing 'conditions  are  stipulated  and  agreed  to,  as 
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part  of  this  contract,  to  wit : — The  said  cratCy  with  its  con- 
tents, is  to  be  at  all  times  exclnsiyely  at  the  nakd  the  said 
William  F.  Hamden;  and  the  New:  Jersey  Steam  Navigation 
Company  will  not,  in  any  event,  be  responsible,  either  to  him 
or  his  employers,  for  the  loss  of  any  goods,  wares,  merchandise, 
moQey,  notes,  bills,  evidences  of  debt,  or  property  of  any  and 
every  description,  to  be.  conveyed  or  transported  by  him  in  said 
crate,  or  otherwise,  in  any  mamier,  in  the  boats  of  the  said 
company. 

"  Further,  that  the  said  Hamden  is  to  attach  to  his  adver- 
tisements, to  be  inserted  in  the  public  prints,  as  a  common  car- 
rier,  exclusively  responsible  for  his  acts  and  doings,  the  follow- 
ing notice,  which  he  is  also  to  attach  to  his  receipts  or  bills  of 
lading,  to  be  given  in  all  cases  for  goods,  wares,  and  merchant 
disc,  and  other  property  committed  to  h^  charge,  to  be  trans- 
ported in  said  crate- or  otherwise :  •-— 

^^^  Take  notice. -^William  F.  Hamden  is  alone  responsible 
for  the  loss  or  injury  of  any  articles  or  property  committe4  to 
his  caie ;  nor  is  any  risk  assumed  byj  nor  can  any  be  attached 
to,  the  proprietors  of  the  steamboats  in  which  his  crate  may 
be,  and  is  transported,  in  respect  to  it  or  its  contents,  at  any 
time.' 

^'  Further,  that  the  said  Hamden  is  not  to  violate  any  pro- 
visions of  the  post-office  laws,  nor  to  interfere  with  the  New 
Jersey  Steam  Navigation  Company  in  its  transportation  of  let- 
ters and  papers,  iior  to  carry  any  powder,  matches,  or  other 
combustible  mfttfflrials  of  any  kind,  calculated  to  endanger  the 
safety  of  said  boats,  or  the  property  or  persons  on  board  of 
them. 

<^  And  that  this  contract  may  be  at  any  time  terminated  by 
the  New  Jersey  Steam  Navigation  Company,  or  by  the  said 
Hamden,  upon  one  month's  notice  given  in  writing. 

'f  Further,  that  a  contract  made  by  the  said  Hamden  with 
the  Boston  and  New  Yoik  Transportation  Company,  on  the  5th 
day  of  July,  A.  D.  1839,  is  hereby  dissolved  by  mutual  consent. 

**  In  witness  whereof,  the  said  William  F.  Hamden  has  here- 
unto set  his  hand  and  seal,  and  the  Prarident  of  the  said  New 
Jersey  Steam  Navigation  Company  has  hereto  affixed  his  sig- 
nature and  the  corporate  seal  of  the  company. 

"WM.  F.  HARNDEN,  [l.  s.] 

CH.  OVERINa  HANDY,  President. 
**  Sealed  uid  delivered  in  presence  of 

ROSWKLL  E.  IjOCKWOOD." 

It  is  proper  to  remark,  that,  prior  to  the  date  of  this  agree- 
ment, Hamden  had  made  a  similar  one  with  the  Boston  and 
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New  York  Tramnportation  Company/ which  became  merged  in 
the  New  Jersey  Steam  Narigation  Company  on  the  Ist  of  An* 
gnat,  1839.  Hamden,  having  begun  to  advertiw  in  the  newt> 
papers  in  July,  1839,  whilst  his  contract  with  the  Boston  com* 
pany  was  in  force,  continued  to  use  the  name  of  that  company 
in  the  following  advertisement,  which  was  inserted  in  two  of 
the  Boston  newspapers  until  the  end  of  the  year  1839. 

*^  Boston  and  New  York  Express  Package  Car* — Notice  to 
Merchants,  Brokers,  Booksellers,  and  all  Business  Hen. 

'^Wm.  F.  Hamden,  having^made  arrangements  with  the 
New  York  and  Boston  Transportation,  and  Stonington  and 
Providence  Railroad  Companies,  will  run  a  car  through  ficom 
Boston  to  New  York,  and  vice  versd^  via  Stonington,  with  the 
mail  train,  daily,  for  the  purpose  of  transporting  specie,  small 
packages  of  goods,  and  bun^es  of  all  kinds.  Packages  sent 
by  this  line  will  be  delivered  on  the  following  morning,  at  any 
part  of  the  city,  free  of  charge.  A  responsible  agent  will  ac- 
company the  car,  who  will  attend  to  purchasing  goods,  collect- 
ing drafts,  notes,  and  bills,  and  will  transact  any  other  business 
that  may  be  intrusted  to  his  charge. 

<^  Packages  for  Philadelphia,  Baltimore,  Washington,  New 
Haven,  Hartford,  Albany,  and  Troy,  will  be  forwarded  imme- 
diately on  arrival  in  New  York. 

*^  N.  B.  Wm.  F.  Hamden  is  alone  responsible  for  any  loss 
or  injury  of  any  articles  or  property  committed  to  his  care ;  nor 
is  any  risk  assumed  by,  or  can  any  be  attached  to,  the  Boston 
and  New  York  Transportation  Company,  in  whose  steamers  his 
crates  are  to  be  transported,  in  respect  to  it  or  its  contents,  at 
any  time.'' 

The  above-mentioned  contract  with  the  New  Jersey  Steam 
Navigation  Company  being  about  to  expire,  Hamden  addressed 
letters,  on  the  7th  and  16th  of  December,  to  the  President,  ex- 
pressing a  desire  to  renew  it,  and,  on  the  3l8t  of  December, 
received  a  letter  from  Mr.  Handy,  the  President,  renewing  the 
contract  for  one  year  from  the  1st  of  January,  1840. 

The  New  Jersey  Company  also  published  the  following  no- 
tice:— 

<'  Notice  to  Shippers  and  Consignees. 

^  All  goods,  freight,  baggage,  bank-bills,  specie,  or  any  other 
kind  of  {HToperty,  taken,  shipped,  or  put  on  board  the  steamers 
of  the  New  Jersey  Steam  Navigation  Company,  must  be  at  the 
risk  of  the  owners  of  such  goods,  freight,  baggage,  Ac. ;  and 
all  freight  consisting  of  goods,- wares,  and  merchsundise,  or  any 
dttier  property  ladded  from  the  steamers,  if  not  taken  away 
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firom  the  wharf  without  delayi  will  be  put  ander  cover  at  the 
riflk  of  the  owners  of  said  goods,  freight,  baggage,  Jbc.,  in  all 
respects  whatsoerer.'' 

The  bills  ol  lading,  or  receipts  given  by  the  company,  were 
in  the  following  form :  — 

^<  New  Jersey  Steam  Navigation  Company. 

^'  Received  of  on  boiurd  the  steamer 

master 
marked  and  nnmbeied  as  in  the  marsin,  to  be  transported  to 

and  there  to  be  delivered  to 
or  assigns,  danger  of  fire,  water,  break- 
age, leakage,  and  all  other  accidents  excepted ;  and  no  package 
whatever,  if  lost,  injured,  or  stolen,  to  be  deemed  of  greater 
value  than  two  hundred  dollars. 

**  Freight  as  customary  with  the  steamers  on  this  line. 

^<N.  B.  The  company  are  to  be  held  responsible  for  tfidiauj 
care  and  diligence  only  in  the  transpgrtation  of  merchandise, 
and  other  property,  shipped  or  put  on  board  the  boats  of  this 
line. 

''Dated  at  the  18 

<'  (CTontents  unknown.)'' 

In  January,  1840,  Mr.  Hamden  received  firom  the  Merchants' 
Bank  in  Boston  a  large  amount  of  diecks  and  drafts  upon  New 
York,  whidi  he  was  to  collect  in  specie,  and  transmit  the  pro- 
ceeds to  Boston. 

On  the  13th  of  January,  1840,  the  sum  of  eighteen  thousand 
dollars,  in  gold  and  silver  coin,  was  shipped  by  William  F. 
Hamden,  and  received  on  board  of  the  steamboat  Lexington, 
said  boat  being  the  property  of  the  New  Jersey  Steam  Naviga- 
tion Company,  and  employed  in  making  regular  trips  between 
New  York  niA  Stonington  in  Connecticut,  The  shipment  was 
made  at  New  York.  The  boat  left  New  York  about  half  pest 
four  o'clock  ip  the  afternoon,  and  in  the  Course  6f  a  few  hours 
a  fire  broke  out,  which  totally  destroyed  the  boat,  the  lives  of 
nearly  all  the  passengers  and  crew,  and  the  property  on  board. 
The  money,  amongst  the  other  property,  was  lost.  As  the  cir- 
cumstances under  whictr  the  loss  took  place  were  much  com- 
mented on  in  the  argument,  it  may  be  proper  to  insert  the  nar- 
rative of  Stephen  l^mchester,  the  pilot,  who  was  examined  as 
a  witness :  — 

"  To  the  third  interrogatory  he  saith :  —  She  was  near  Hun- 
tington lighthouse,  some  four  miles  east  of  the  light;  and  be- 
tween forty  and  fifty  miles  from  New  York.    It  was  about 
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half  past  seven  o'clock  in  the  erening.  I  know  the  hour,  be- 
cause we  always  take  down  on  a  slate  the  hour  that  we  pass 
everjr  lighthouse.  This  was  the  business  of  the  pilot.  I  was 
in  the  wheel-house  when  I  heard  that  the  boat  was  on  fire. 
Some  one  came  to  the  wheel-house,  and  told  the  wheel-man 
and  myself  that  the  boat  was  on  fire.  I  stepped  out  of  the 
wheel-house  and  went  up  to  the  smoke-pipe.  I  saw  the  fire 
blazing  up  through  the  promenade .  deck,  around  the  smoke- 
pipe.  The  promenade  deck  was  on  fire,  and  was  blazinjg  up 
two  or  three  feet.  I  looked  down  a  scuttle  which  went  through 
the  promenade  deck,  and  which  was  about  three  or  four  feet  on 
the  larboard  side,  a  little  abaft  of  the  smoke-pipe ;  it  was  not 
exactly  abreast  of  it  or  abaft  of  it,  but  quartering.  The  scut- 
tle led  down  between  the  after  part  of  the  boiler  and  the  for- 
ward part  of  the  engine.  In  looking  through  the  scuttle  I 
saw  blaze  and  smoke,  as  if  she  was  on  fire  there.  I  can't  say 
whether  or  not  the  main  deck  was  on  fire  at  that  time.  I  next 
returned  to  the  wheel-house,  and  hore  the  wheel  hard  over 
a-port,  which  would  sheer  the  boat  to  the  southward,  for  the 
purpose  of  running  the  boat  ashore  to  the  nearest  land,  which 
was  Long  Idand  shore.  Just  as  I  got  the  wheel  hore  a-port, 
Captain  Childs  came  in  and  put  his  hand  on  the  spoke  of  the 
wheel.  As  he  took  hold  of  the  wheel,  the  starboard  wheel- 
rope  gave  way.  Within  an  instant  from  that  time,  the  smoke 
broke  into  the  wheel-house,  so  that  we  were  obliged  to  leave 
it.  Captain  Childs  went  out  of  the  wheel-house  and  went  aft, 
and  I  did  not  see  any  thing  of  him  after  that.  I  then  stepped 
out^  and  called  to  some  of  our  people  on  the  forecastle  to  get 
out  the  fire-engine.  They  got  it  out.  I  then  told  them  to  get 
out  the  hose  and  the  fire-buckets.  The  fire  then  spread  so  be- 
tween decks  that  they  could  not  get  at  the  hose  or  buckets.  I 
then  went  to  the  life-boat,  and  found  some  men  there  casting 
off  the  lashings  with  which  she  was  fastened  to  the  promenade 
deck.  I  caught  hold  of  the  lashings,  and  told  them  not  to  cast 
them  off  till  we  had  attached  a  hawser  to  the  boat.  I  sang  out 
to  some  one  on  the  forecastle  to  pass  up  a  hawser  to  attach  to 
the  boat,  which  was  done.  I  then  told  them  to  take  the  hawser 
attached  to  the  boat,  and  to  fasten  at  to  the  forward  part  of  the 
steamer.  The  fire  t^en  was  burning  up  through  the  deck  and 
around  the  life-boat,  Wd  I  cut  the  lashings,  and  told  the  men 
to  throw  the  boat  overboard ;  I  then  jumped  down  on  to  the 
forward  deck,  caught  hold  of  the  hawser,  and  found  that  it  was 
not  made  fast  ta  the  steamboat,  as  directed.  I  found  the  boat 
was  getting  away  firom  us,  and  I  sang  out  to  the  people  about 
there  to  hang  on  to  the  hawser,  or  we  should  lose  her.  They 
let  go  of  the  hawser,  one  after  another,  until  they  let  the  boat 
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go.  The  promenade  deck  was  at  that  time  all  of  a  blaze  tir 
the  bulkhead.  It  was  d>oat  fifteen  or  twenty  mmutes  after  I 
first  heard  of  the  fire  that  the  life-boat  wa^  let  go.  The  life- 
boat was  somewhat  burnt  before  she  was  thrown  over.  The 
next  thing  I,  with  the  others  on  the  forecastle,  did,  was  to 
empty  the  baggage-cars,  and  attach  lines  to  them,  and  throw 
them  orerboard  for  any  one  to  save  himself  that  could.  Some 
of  those  on  the  forecastle  drew  water  with  what  buckets  we 
had,  and  threw  it  on  the  fire.  I  then  took  the  flagstaff  and 
another  spar  that  we  had  knocked  off  the  bulwarks,  and  &b- 
tened  t|iem  to  those  two  spars  to  make  a  raft  to  get  on  to.  I 
tiirew  the  raft  overboard,  and  several  persons,  some  two  or 
three,  got  on  to  it';  but  It  was  not  buoyant  enough  to  hold 
theni  up.  That  was  all  we  could  do,  excepting  to  throw  wa- 
ter, which  we  did  as  long  as  we  could.  •  The  boat  was  then 
nearly  burnt  to  the  water's  edge,  and  the  forward  deck  was 
burnt  and  had  fallen  in. .  We  then  got  cornered  up  so  that  we 
had  no  chance  to  throw  water,  ayid  were  obliged  to  leave  the 
boat  to  bum.  Those  left  on  the  forecastle,  some  eight  or  ten  in 
number,  then  asked  me  what  they  could  do  to  save  themselves. 
I  then  told  them  that  I  saw  no  chance ;  that  we  had  done  all 
that  we  could  do.  We  then  began  to  get  overboard ;  some 
hung  on  to  the  crates  at  the  forward  part  of  the.  boat,  and  some 
got  on  to  the  guard.  I  got  down  on  to  the  raft  I  have  before 
mentioned.  I  found  it  sinking  under  me,  and  I  lifted  myself 
up  again  by  a  piece  of  rope  which  I  had,  and  which  I  whipped 
over  a  spike.  Then  I  jumped  firom  the  raft  on  to  the  piece  of 
guard ;  and  from  this  guard  I  got  on  to  a  bale  of  cotton.  I 
found  a  man  by  the  name  of  McKinney  on  the  bale.  After  I 
had  got  on,  a  man  standing  on  this  piece  of  guard  asked  if 
there  was  room  on  the  bale  of  cotton  for  another  man.  I  made 
him  no  answer.  Bte  jumped  to  get  on  to  it,  and  in  doing  so 
knocked  off  McKinney.  I  hauled  McKinney  on  to  the  bale 
again,  and  the  man  returned  to  the  guard.  I  found  the  bale 
was  lashed  to  this  piece  of  guard,  and  I  took  my  knife  and  cut 
away  the  lashings ;  I  took  up  a  piece  of  board  which  i#as  float- 
ing by,  and  shoved  the  bale  clear  of  the  guard,  and  let  it  drift 
down  the  Sound  before  the  wind.  McKinney  froze  to  death 
about  daylight  the  next  morning,  and  fell  off  the  bale.  Be- 
tween eleven  and  twelve  o'clock  the  next  day,  I  was  picked- 
up  by  the  sloop  Merchant,  Captain  Meeker.  When  I  first  heard 
that  the  boat  was  on  fire,  I  had  been  in  the  wheel-house,  after 
taking  my  tea,  for  about  twenty^five  or  thirty  minutes." 

On  the  10th  of  February,  1842^  the  Merchants'  Bank  filed  a 
libel  in  the  District  Court  of  the  United  States  for  the  District 
bf  Rhode  Island,  against  the  New  Jersey  Steam  Navigation 
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Gompany,  as  the  owners  of  the  Lexington,  for  *^  a  cause  of  bail« 
ment,  civil  and  maritime."  As  the  Ubel  is  not  long,  and  the 
circumstances  of  this  case  are  peculiar,  it  is  deemed  proper,  to 
insert  it. 

"  To  the  Honorable  John  Pitman,  Judge  of  the  District  Court 
of  the  United  States  within  and  for  the  District  of  Rhode 

<'  The  libel  and  complaint  of  the  Plresident,  Directors,  and 
Company  of  the  Merchants'  Bank  of  Boston,  a  corporation  in-* 
ccNTporated  by  the  legislature  of  the  Commonwealth  of  Massa; 
chusetts,  against  the  New  Jersey  Steam  Navigation  Company, 
a  corporation  incorporated  by  the  legislature  of  the  State  of 
New  Jersey,  owners  of  the  steamboat  Lexington,  for  a  cause 
of  bailment,  civil  and  maritime  : 

*^  And  thereupon  the  said  President,  Directors,  and  Company 
of  the  Merchants'  Bank  of  Boston  do  allege  and  articulately 
propound  as  follows :  -^ 

'<  First  That  the  respondents,  in  the  month  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty, 
were  common  carriers  of  merchandise  on  the  high  seas  from 
the  city  of  New  York,  in  the  State  of  New  York,  to  Stoning- 
ton,  in  the  State  of  Connecticut,  and  were  then  owners  of  the 
steamboat  Lexington,  then  lying  at  the  port  of  New  York,  in 
the  State  of  New  York,  and  which  vessel  was  then  tised  by 
the  tespondents  as  common  carriers,  as  aforesaid,  for  the  trans- 
portation of  goods,  wares,  and  merchandise  on  the  high  seas 
firom  the  said  port  of  New  York  to  the  said  port  of  Stonington, 
in  the  State  of  Connecticut. 

"  Second.  That  the  complainants,  on  the  high  seas,  and 
within  the  ebb  and.  flow  of  the  tide,  and  within  the  admiralty 
and  maritime  jiurisdiction  of  the  United  States  and  of  this 
court,  on  the  thirteenth  day  of  January,  A.  D.  1840,  contracted 
with  the  respondents  for  the  transportation,  by  water,  on  board 
of  the  said  steamooat  Lexington,  from  the  said  port  of  New 
York  to  the  said  port  of  Stonington,  of  certain  gold  coin, 
amounting  to  fourteen  thousand  dollars,  and  of  certain  silver 
coin,  amounting  to  eleven  thousand  dollars,  to  the  libellants 
belonging ;  and  the  said  respondents  then  and  there,  for  a  rea- 
sonable hire  and  reward,  to  be  paid  by  the  libellants  therefor, 
contracted  with  the  libellants  that  they  wotild  receive  said  gold 
coin  and  silver  coin  on  board  of  the  said  steamboat  Lexington, 
and  tranq)ort  the  same  therein  on  the  high  seas  from  said  New 
York  to  said  Stonington,  and  safely  deliver  the  same  to  the 
libellants. 

"  Third.    That  the  libellants,  on  the  said  thirteenth  day  of 
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January,  A.  D.  1840,  at  said  New  Todc,  deliTered  to  the  B$id 
respondents  on  board  of  the  said  steamboat  Lexington,  then 
lying  at  said  New  York,  and  within  the  ebb  and  flow  of  the 
tide,  and  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  and  of  this  court,  and  the  respondents  then  and 
Uiers  leceired  on  board  of  said  steamboat  the  said  gold  coin 
and  silver  coin,  for  the  purpose  of  transporting  the  same  by 
water  on  the  high  seas  from  said  New  York  to  iqiid  StoningtoUj 
and  to  deliver  the  same  to  the  libellants  as  aforesaid. 

'^  Fourth.  That  the  steamboat  Lezii^on  sailed  from  said 
port  of  New  York,  with  the  said  gold  coin  and  sflver  coin  on 
board,  on  said  thirteenth  day  of  January,  A.  D.  1840,  and  bound 
to  said  port  of  Stonington ;  yet  the  respondents,  their  officers, 
servants,  and  agents,  so  carelessly  and  improperly  stowed  the 
said  gold  coin  and  silver  coin,  and  the  engine,  furnace,  machin- 
ery, furniture,  rigging,  and  equipments  of  the  said  steamboat 
were  so  imperfect  and  insufficient,  and  the  said  respondents, 
their  officers,  servants,  and  agents,  so  carelessly,  improperly, 
and  negligently  managed  and  conducted  the  said  steamboat. 
Lexington  during  her  said  voyage,  that,  by  reason  of  such  im- 
proper  stowage,  imperfect  and  insufficient  engine,  furnace,  ma- 
chinery, furniture,  rigging,  and  equipments,  and  of  such  care^ 
less,  iiaiproper,  and  negligent  conduct,  the  said  steamboat,  Uh 
gether  with  the  said  gold  coin  and  silver  coin,  to  the  libellants 
belonging,  were  destroyed  by  fire  on  the  high  seas,  and  wholly 
lost. 

<<  Fifth.  That  by  reason  of  the  destruction  of  the  said 
steamboat  Lexington,  and  of  the  said  gold  coin  and  silvernsoin, 
the  libellants  have  sustained  damage  to  the  amount  of  twenty- 
five  thousimd  dollars. 

'^  Sixth.  That  the  said  New  Jersey  Steam  Navigation  CoxDr 
pahy  are  possessed  of  certain  personal  property  within  the  said 
Rhode  Ishmd  district,  and  within  the  ebb  and  flow  of  the  sea, 
and  within  the  maritime  and  admiralty  jurisdiction  of  this 
court,  to  wit,  of  the  steamboat  called  the  Ifassachusetts,  her 
tackle,  apparel,  furniture,  and  appurtenances,  and  of  other  per- 
sonal property. 

^'  Seventh.  That  all  and  singul  r  the  jnremises  are  true,  and 
within  the  adiniralty  and  n^aritime  jurisdiction  of  this  court ; 
in  verification  whereof,  if  denied,  the  libellants  crave  leave  to 
refer  to  the  depositions  and  other  proof  to  be  by  them  exhibit- 
ed in  the  cause.  Wherefore,  the  libellants  pray  that  process, 
in.  due  form  of  law,  according  to  the  course  of  admiralty  and 
of  this  coujt  in  causes  of  admiralty  and  maritime  jurisdiction, 
n^ty  issue  against  the  respondents,  and  against  the  said  steam- 
boiat  Massachusetts,  her  tackle,  apparel,  furniture,  and  appurte- 
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nances,  or  any  other  property  to  the  respondents  belonging 
within  the  said  Rhode  Island  district ;  and  that  the  said  prop- 
erty, or  any  part  thereof,  may  be  attached  and  held  to  endforce 
the  appearance  of  the  respondents  in  this  court,  to  answer  the 
matters  so  articulately  propounded,  and  to  answer  the  damages 
which  may  be  awarded  to  the  libellants  for  the  causes  afore- 
said ;  and  that  this  court  woidd  be  pleased  to  pronounce  for 
the  damages  aforesaid,  and  to  decree  such  damages  to  the  libel- 
lants as  shall  to  law  and  justice  appertain." 

On  the  same  day,  a  monition  and  attachment  were  issued, 
directing  the  steamboat  Massachusetts,  her  tackle,  apparel,  fur- 
niture, and  appurtenances,  or  any  other  property  to  the  respond- 
ents belonging,  within  the  Rhode  Island  district,  to  be  attached 
All  of  which  was  done. 

In  Hay,  1842,  the  respondents  filed  their  answer,  which  is 
too  long  to  be  inserted.     The  substance  of  it  was, — 

1st.  They  admitted  the  ownership  of  the  Lexington,  and 
her  being  used  for  the  transportation  of  passengers,  goods, 
wares,  and  merchandise  between  New  York  and  Stonington. 

2d.  They  denied  any  contract  whaterer  with  the  libel- 
lants. 

3d.  They  denied  that  the  libellants  ever  shii^wd,  or  that  the 
respondents  received  from  the  libellants,  any  gold  and  silver 
coin  whatever. 

4th.  They  asserted  that  whatever  goods  were  received  on 
board  the  Lezington^were  received  under  the  advertisements 
and  notices  mentioned  jui  a  previous  part  of  this  statement 

6th.  That  the  usage  and  custom  of  the  company  was  to  be 
held  responsible  for  ordinary  care  and  diligence  only ;  and  that 
this  usage,  being  well  known  to  the  lil^llants,  constituted  a 
part  of  the  contract  of  shipment. 

6th.  That  the  bill  of  lading,  heretofore  mentioned,  waa  a 
copy  of  all  the  bills  of  lading  given  by  the  company,  which 
was  well  known  to  the  libellants. 

7th.  That  the  notice  above  mentioned  was  posted  up  on 
board  the  steamboat,  and  on  the  wharf,  and  in  the  office  of  the 
company,  of  which  facts  the  libellants  were  informed. 

8th.  That  the  Lexington  was  accidentidly  destroyed  by  fire. 

9th.  They  denied  that  the  cotton  was  improperly  stowed  ; 
that  the  engine,  machinery,  d&c,  were  imperfect  and  insuffi- 
cient ;  that  the  officers  carelessly,  improperly,  or  neglig&itly 
managed  the  boat ;  or  that  by  reason  of  these  things  the  boat 
was  lost.  The  contrary  of  aR  these  things  was  averred ;  and 
they  further  averred,  that  they  had  complied  with  the  requisi* 
tions  of  the  act  of  Congress  passed  on  the  7th  of  July,  1838. 
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In  rerificalion  of  this  last  averment,  they  filed  the  inspec- 
tion  certificate,  dated  on  September  23d,  1839. 

On  the  18th  of  October,  1842,  the  District  Court  pronounced 
a  pro  forma  decree,  dismissing  the  libel  with  costs,  from  which 
an  appeal  was  taken  to  the  Circuit  Court: 

Under  the  authority  of  the  Circuit  Court,  commissions  to 
take  testimony  were  issued,  under  which  a  vast  mass  of  evi- 
dence was  taken  on  both  sides. 

The  libellants  offered  evidence  to  prove  the  following  posi- 
tions: -^  that  the  furnaces  were  unsafe  and  insufficient ;  that 
theie  was  no  proper  casing  to  the  steam-chimney,  nor  any  safe 
lining  of  the  deck  where  the  chimney  passed  through;  that 
dry  pine  wood  was  habitually  kept  in  a  very  exposed  situation ; 
that,  especially,  there  was  a  very  improper  stowage  or  disposi- 
tion of  the  cargo  on  board,  considering  what  that  cargo  was ; 
that  the  boat  had  no  tiller  chain  or  rope,  such  as  the  act  of 
Congress,  as  well  as  common  prudence,  required ;  that  there 
were  on  board  no  fire-buckets,  properly  prepared  and  fitted  with 
heaving-lines ;  that  the  fire-engine  was  in  one  part  of  the  boat, 
while  the  hose  belonging  to  it  was  kept  or  left  in  another,  and 
#here  it  was  inaccessible  when  the  fire  broke  out ;  and  that  in 
other  respects  the  respondents  were  guilty  of  negligence  the 
inore  culpable,  as  the  same  boat  had  actually  taken  &e  in  her 
last  preceding  voyage,  and  no  measure  of  caution  had  been 
taken  to  prevent  a  recurrence  of  the  accident. 

The  respondents,  on  the  contrary,  offered  evidence  to  rebut 
that  addu(>sd  in  support  of  the  above,  and  particularly  that  the 
boat,  hull,  engine,  boiler,  and  general  equipment  were  good ;  that 
the  most  ei^nenced  men  had  been  employed,  without  regard 
to  expense,  m  putting  her  into  cotaiplete  order ;  that  she  had  a 
aqytain,  pilot,  and  crew  equal  to  all  ordinary  occasions,  and 
that  respondents  were  not  liable  if  they  did  not  prove  fit  for 
emergencies  which  might  appall  the  stoutest ;  that  the  boat  was 
well  found  in  tool-chests;  that  there  were  on  board  a  suction- 
hose,  fire-engine,  and  hose,  as  required  by  the  act  of  Congress ; 
that  they  were  stowed  in  a  proper  place ;  that  sufficient  reasons 
were  shown  why  they  were  not  available  at  the  fire ;  that  there 
were  three  dozen  and  a  half  of  fire-buckets  on  board ;  that  the 
steering  apparatus  was  good ;  that  the  loss  of  the  boat  did  not 
result  from  her  not  having  "  iron  rods  and  chains  "  instead  of 
"  whed  or  tiller-ropes";  that  the  parting  of  the  wheel-ropes, 
if  occasioned  by  the  fire,  did  not  contribute  at  all  to  her  loss. 

At  November  term,  1843*,  the  cause  came  on  to  be  heard  be- 
fore the  Circuit  Court,  when  the  court  pronounced  the  follow- 
ing decree. 

^'  This  cause  came  on  to  be  heard  upon  the  libel,  the  answer 
30» 
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of  the  respondents,  and  testimony  in  the  case.  The  respond- 
ents submitted  to  a  decree. 

"  Whereupon  it  is  ordered,  adjudged,  and  decreed,  that  the 
said  libellants  have  and  recover  of  the  said  respondents  the  sum 
of  twenty-two  thousand  two  hundred  and  twenty-four  dollaiSi 
and  costs  of  suit,  and  that  execution  issue  therefor  according 
to  the  course  of  the  court.". 

An  appeal  from  this  decree  brought  the  case  up  to  this 
court. 

It  was  argued  by  Mr.  Ames  and  Mr.  Whipple,  for  the  plain- 
tiff's in  error,  and  Afr.  JR.  W.  Cfreene  and  Mr.  Webster ,  for  the 
defendants.  The  arguments  extended  over  a  wide  field,  and 
it  is  impossible  to  give  them  in  extenso.  All  that  can  be  done 
will  be  to  place  bdbre  thej  reader  the  leading  views  of  the  re- 
spective counsel,  and  the  reasons  in  support  of  them. 

The  brief  filed  by  Mr.  Ames  and  Mr.  Whipple  appears  to 
contain  these  views  and  authorities.     It  was  as  follows. 

The  libel,  after  stating  that  the  respondents,  as  common  car- 
riers of  merchandise  from  the  city  of  New  York  to  Stonington^ 
in  the  State  of  Connecticut,  were  owners  of  the  steamboat  Lex- 
ington, used  by  them  for  carrying  on  their  said  business,  states, 
in  articles  second  and  third :  — 

"Second.  That  the  complainants,  on  the  high  seas,  and 
within  the  ebb  and  flow  of  the  tide,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this 
court,  on  the  13th  day  of  January,  A.  D.  1840,  contracted  with 
the  respondents  for  the  transportation  by  water,  on  board  of  the 
said  steamboat  Lexington,  firom  the  said  port  of  New  York  to 
the  said  port  of  Stoilington,  of  certain  gold  coin  amoimting  to 
fourteen  thousand  dollars,  and  of  certain  silver  coin  amounting 
to  eleven  thousand  dollars,  to  the  libellants  belonging ;  and  the 
said  respondents,  then  and  there,  for  a  reasonable  hire  and  re- 
ward, to  be  paid  by  the  libellants  therefor,  contracted  with  the 
libellants  that  they  would  receive  said  gold  and  silver  coin 
on  board  of  the  said  steamboat  Lexington,  and  transport  the 
same  therein,  on  the  high  seas,  from  said  New  York  to  said 
Stoningto^,  and  safely  deliver  the  same  to  the  libellants. 

"  Third.  That  the  libellants,  on  the  said  13th  day  of  Jan- 
uary, A.  D.  1840,  at  said  New  York,  delivered  to  the  said  re- 
spondents, on  board  of  :tfie  said  steamboat  Lexington,  then 
lying  at  said  New  York,  and  within  the  ebb  and  flow  of  the 
tide,  and  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  and  of  this  court,  and  the  respondents  then  and 
there  received  on  board  of  said  steamboat,  the  said  gold  coin 
and  silver  coin,  for  the  purpose  of  transporting  the  same  by 
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crater,  on  tlie  high  sess^  firom  said  New  York  to  said  Ston- 
ington,  and  to  ^Ter  the  same  to  the  libcfUants,  as  afore- 
said.'' 

The  libel  then  proceeds  to  state  the  loss  of  the  Lexington, 
whilst  on  her  royage  firom  New  York  to  Stonington,  on  the 
13th  <tf:  January,  1840,  and  of  the  gold  and  silver  coin  on 
board,  by  fire,  and  attributes  the  loss  to  the  improper  stowage 
of  the  gold  and  silver  coin,,  the  imperfect  and  insufficient  en- 
gine, furnace,  machinery,  furniture,  rigging,  and  equipments 
of  the  iMat,  and  her  careless,  improper,  and  negligent  manage- 
ment and  conduct  by  the  officers,  servants,  and  agents  of  the 
respondents ;  and  by  reason  thereof  claims  damages  to  the 
amount  of  twenty-five  thousand  dollars. 

The  proceeding  is  in  permmamj  the  process  being  a  warrant 
of  attachment  and  mojiition,  both  the  attachment  and  monition 
being  special. 

The  appellants  contend  that  the  decree  of  the  Circuit  Court 
for  the  Rhode  Island  district  should  be  reversed,  and  the  tibel 
dismmed,  on  the  following  grounds :  — 

First.  That  the  contract  set  forth  in  the  libel,  and  claimed  * 
to  be  proved,  and  for  breach  of  which  damages  are  sought 
theiein, — to  wit,  a  c<mtiact  to  carry  the  gold  and  silver  coin 
of  the  libellants,  in  the  steamboat  of  the  respondents,  firom  the 
city  of  New  York  to  Stonington,  in  the  State  of  Connecticut, 
'—is  not  a  bcmtract  within  the  admiralty  and  maritime  jurisdio- 
tkxi  of  the  courts  of  the  United  States ;  and  hence  that  this 
eofort,  sitting  as  acoort  of  admiralty,  has  no  jurisdiction  of  this 


Second.  That,  in  fitct,  the  libeUants  did  not  deliver  to  the 
respondents,  and  the  reniondents  did  not  receive  firom  the  libel- 
lants, the  said  gold  and  silver  coin  to  carry,  but  that  the  ccm- 
tract  of  the  libeUants  was  wholly  with  one  William  F.  Ham- 
den,  a  carrier  and  forwarder  on  his  own  account  and  risk,  and 
as  sQch  contntcted  with  and  paid  by  the  libellants ;  and  hence, 
that  if  the  libellants  have  any  cause  of  action  for  the  loss  of 
their  said  coin,  it  is  against  Hamden,  and  not  against  the  re- 
spondents, there  being  no  privity  of  contract  between  the  libel- 
lants and  respondents. 

Third*  That  if,  in  their  own  name,  which  we  deny,  the 
libellants  could  pursue  the  respondents,  it  could  only  be  by 
virtue  of  and  under  the  contract  of  Hamden  and  the  respond- 
ents, for  the -transportation  on  board  of  the  boats  of  the  re- 
spondmts  of  Harnden's  express  crate ;  and  that,  by  virtue  of 
this  contract,  Hamden  was  the  insurer  of  his  own  crate,  whUst 
on  board  the  respondents'  boats,  using  said  boats  as  his  own. 

Fonrth.    That  althoiigh,  under  these  circumstances,  we  can- 
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not  be  liable  for  any  degree  of  negligencey  or  for  want  of  auf- 
ficiency  in  our  boat  and  equipmenta,  to  the  libeUanta,  with 
whom  we  did  not  contract,  and  for  whom  we  did  not  cany,  we 
deny,  as  a  matter  of  fact,  the  charge  made  against  na  in  the 
libel  in  this  respect,  and  contend  that  our  boat  was  stanch  and 
strong,  and  well  equipped,  and  that  her  loss  by  fixe  was  not  oc- 
casioned by  any  deficiency  in  her  equipments,  or  any  unskilful- 
ness  or  negligence  in  her  conduct 

First  point.  We  say  that  this  court,  as  a  court  of  admiralty, 
has  no  jurisdiction  of  the  contract  set  forth  in  the  libel, — a  car- 
rying contract,  stated  and  claimed  to  have  been  made  in  the  city 
and  within  the  body  of  the  county  of  New  York,  and  to  be  per- 
formed by  the  respondents  by  a  trip  of  their  boat,  in  which  she 
passed  round  the  head  of  New  York  harbour,  up  the  East  Riy- 
er,  through  a  portion  of  Loiig  Island  Sound,  to  Stonington,  fi»- 
fra  fauces  terraj  —  land-locked  the.  whole  way. 

It  is  well  settled  that  this  court  will  judicially  notice  geo- 
graphical facts  relating  to  causes  before  them.  In  United 
States  V.  La  Vengeance,  3  Dallas,  297,  this  court  took  judicial 
notice  of  the  position  of  Sandy  Hook.  See,  too.  The  Apollon, 
9  Wheat.  374  In  Steamboat  Jefierson,  10  Wheat  428,  and  in 
Peyroux  v.  Howard,  7  Peters,  342,  this  court  took  judicial  no- 
tice of  the  fact  that  the  tide  ebbed  and  flowed  at  New  Orleans. 
The  general  question  of  the  jurisdiction  of  the  courts  of  the 
United  States  as  courts  of  admiralty,  and  especially  in  relation 
to  contracts,  has  been  much  discussed ;  and  we  refer  the  court, 
for  the  general  learning  and  ai^ument  upon  this  subject,  to  the 
late  Judge  Winchester's  opinion  in  The  Sandwich,  1  Peters's 
Adm.  Dec.  233,  note ;  Hall's  Adm.  Prac.,  Introduction ;  and  to 
the  opinions  of  the  late  Mr.  Justice  Story,  in  De  Lovio  v.  Boit, 
2  Gall.  398,  &c.,  and  The  Schooner  Volunteer,  1  Sumner,  660, 
in  which  a  very  enlarged  admiralty  jiirisdiction  is  contended 
for ;  and  to  the  very  able  and  critical  opinions  of  Mr.  Justice 
Johnson,  late  of  this  court,  in  Ramsay  v.  Allegro,  12  Wheat 
611 ;  and  of  Mr.  Justice  Baldwin,  late  of  this  court,  in  Bains 
V.  The  Schooner  James  and  Catharine,  1  Baldwin,  644 ;  and 
to  1  Kent's  Comm.  367-377,  6th  ed.,  where  a  very  restrict- 
ed jurisdiction  over  contracts  is  held  to  have  been  given  to 
the  courts  of  the  United  States  by  the  provisions  of  the  Con- 
stitution. 

Upon  this  subject,  and  in  relation  to  the  case  at  bar,  we  sub- 
mit to'  the*  court  the  following  points  and  considerations. 

The  Constitution  of  the  United  States  provides,  article  3, 
sec.  2,  that  '<  the  judicial  power  shall  extend  to  all  oases  in  law 
and  equity  arising  under  this  Constitution,  the  laws  of  the 
United  States,  and  the  treaties  made,  or  which  shall  be  madsi 
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under  their  authority ;  to  all  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls ;  to  all  cases  of  admiralty  and  mai^ 
itime  Jurisdiction ;  to  controversies  to  which  the  United  States 
shall  be  a  party  ;  to  controrersies  between  two  or  more  States, 
between  citizens  of  different  States,  between  citizens  6f  the 
same  State  claiming  lunds  under  grants  of  different  States,  and 
between  a  State,  or  the  citizens  thereof,  and  foreign  states,  cit- 
izens, pr  subjects." 

By  this  clause,  thejudicial  power  of  the  United  States  is  to 
extend  to  ''  all  cases  of  admiralty  and  maritime  jurisdiction  "  ; 
and  whether,  considering  the  letter  of  the  clause,  or  the  nature 
of  the  cases  embraced  in  it,  the  jurisdiction  of  the  courts  of  the 
United  States  is  held  to  be  exclusive.  The  Sandwich,  1  Pe- 
ters's  Adm.  Dec.  233,  note  (Judge  Winchester) ;  Martin  v.  Hun- 
ter's Lessee,  1  Wheat.  333 ;  Bains  v.  Schooner  James  and  Cath-^ 
arine,  1  Baldwin,  644 ;  1  Kent's  Comm.  377,  5th  ed. 

If  this  jurisdiction  be  not  imperatively  exclusive,  by  force  of 
the  Constitution,  it  may,  at  least,  become  exclusive  at  the  op- 
tion of  Congress ;  and  hence  the  question  of  its  extent  becomes 
greatly  interesting,  both  as  to  the  jurisdiction  of  the  States  and' 
of  the  cqmmon  law ;  or,  in  other  words,  to  the  right  of  trial 
hyjwry. 

The  jurisdiction  is  given  over  ^^aU  cases,^^  without  reference 
to  the  citizenship  of  the  parties,  which  indicates  the  extent ; 
and  it  is  not  given  over  "  all  admiralty  and  maritime  cases," 
but  over  '^  all  cases  of  admiralty  and  maritime  jurisdictioHj^^ 
which  indicates  the  limit  of  the  jurisdiction. 

The  word  ^'jurisdiction  "  is  necessarily  used  m  direct  refer- 
ence to  some  court,  and  the  reading  of  the  clause,  therefore,  is, 
^'  all  cases  of  which  admiralty  and  maritime  courts  have  been 
accustomed  to  exercise  jurisdiction  " ;  the  words  *'  admiralty  " 
and  "  maritime  "  being  synonymous,  —  the  one  describing 
the  jiuisdiction  by  the  name  of  the  court,  the  other  by  the 
nature  of  the  causes  tried  in  it. 

The  jurisdiction  of  courts  is  necessarily  a  matter  of  artificial 
law,  dependent  upon  convenience,  circumstances,  policy ;  and  is 
usually  parcelled  out  by  positive  regulations. 

With  regard  to  the  Continental  maritii^e  courts,  and  the  courts 
of  admiralty  in  England,  this  has  been  ^specially  the  case. 

Though  founded  on  the  customs  and  usages  of  the  Mediter- 
ranean Sea,  collected  in  the  Consulat,  these  customs  and  usages 
were  adopted  and  modified  to  suit  the  different  countries  of 
Europe,  by  positive  regulation,  and  courts  established  with  ju- 
risdiction aiMl  rules  of  decision  marked  out  by  the  code  of  each 
state  or  commercial  city.  Us  et  Coustumes  de  la  Mer,  pub- 
lished at  Bordeaux,  1681 ;  Sea  Laws,  264-256,  376,  377. 
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Though  some  mattera  are  within  the  jnriadictioii  of  all  mari- 
time courts,  yet  it  ii  obvious  that  on  a  great  variety  of  subjects 
the  codes  differ ;  and  that  there  is  no  universal  maritime  lav 
fixing  with  precision  the  jurisdiction  of  courts  of  admiralty  or 
maritime  courts. 

To  what  source,  then,  are  we  to  go  to  ascertain  what  cases 
are  committed  to  the  courts  of  the  United  States  by  the  terms 
*\  cases  of  admiralty  and  maritime  jurisdictioni''  used  in  the 
Constitution  ? 

We  submit,,  first,  that  we  are  not  to  go  to  the  codes  or  laws 
of  France,  Spain,  Holland,  the  Hanse  Towns,  &^.,  —  to  coun- 
tries of  llie  civil  law,  —  to  ascertain  the  meaning  of  these  terms, 
thus  adopting  a  varjring  standard  of  jurisdiction ;  but,  as  in 
other  cases,  to  the  law  of  the  parent  country,  EngUoid,  —  the 
country  firom  whence  this  was  settled,  and  from  whence  we  de- 
rive, in  general,  all  our  laws  and  institutions. 

Second.  That,  except  as  a  matter  of  curious  speculation,  it 
is  of  no  importance  —  to  the  question  before  us  it  is  of  no  im- . 
portance  —  to  ascertain  what  was  anciently  or  originally  the 
jurisdiction  of  the  English  admiralty ;  but  that  the  question  is, 
as  a  matter  of  £Bu:t,  what  was  it,  at  earliest,  at  the  settlement  of 
the  country,  or,  latest,  at  the  period  of  the  American  Revolu* 
tion ;  and  firom  the  course  and  practice  of  courts  of  admiralty 
in  this  country,  what  was  understood  to  be  the  extent  of  act- 
miralty  jurisdiction  at  the  time  of  the  adoption  of  the  Consti- 
tution of  the  United  States,  when  the  words  referred  to  were 
used  in  that  instrument. 

Third.  That,  to  the  question  before  the  court,  it  is  of  no  im- 
portance whether,  in  the  struggle  between  the  courts  of  com- 
mon law  and  admiralty,  the  former,  carrying  out  acts  of  Parlia- 
ment, or,  by  their  own  inherent  power  of  prohibition  td  inferior 
tribunals,  transgressing  their  rightful  jurisdiction,  restricted  the 
jurisdiction  of  the  English  achuiralty  within  narrower  limits 
.  than  it  anciently  or  originally  claimed  and  exercised  ;  so  that, 
as  a  matter  of  fact,  it  was  restricted  in  its  jurisdiction  within 
those  limits  at  ^he  periods  above  referred  to. 

Fourth.  Th^t  it  is  of  no  importance  to  consider  the  ques- 
tion, whether  fthe  terms  of  the  statutes  of  Richard  II.  render 
them  applicable,  as  statutes,  to  this  country ;  inasmuch  as  they, 
with  the  decisions  under  them,  formed  a  part  of  the  law  of 
England,  fi;xed  the  relative  jurisdiction  of  the  courts  of  admi- 
ralty and  common  law,  and  had  fixed  it  centuries  before  the 
settlement  of  this  country. 

We  might  with  much  more  reason  contend,  that  the  royal 
order  of  King  Edward  I.  and  his  lords,  and  of  King  Edward 
m,  and  of  his  solemn  convocation  of  judges,  which  were  in- 
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tended  to  lestrain  the  courts  of  common  Iblw^  or  the  inferior 
manorial  juriadictions,  were  of  no  binding  force  upon  this  coun- 
try,  as  invasions  of  the  ancient  law  of  England,  tfian  can  be 
contended  on  the  other  side,  that  solemn  acts  of  Ptoliament, 
passed  so  many  years  ago,  are  to  be  disregarded,  as  showing 
the  ai^cient  state  of  the  English  law. 

Fifth.  That  at  the  settlement  of  this  country,  and  at  the 
Revolution,  it  is  perfectly  notorious  that  the  courts  of  admiralty 
in  England  not  onlj^did  not  exercise,  but  did  not  claim  to  ex- 
ercise, jurisdiction  over  such  contracts  as  the  one  set  forth  in 
the  libel. 

We  do  not  refer  to  the  claims  of  civilians  in  their  treaties,  in 
which  they  claimed  every  thing  in  general  terms.  Sea  Laws, 
208,  extracts  from  Gk>dolphin's  View  of  the  Admiral's  Juris- 
diction. 

From  such  contracts  as  that  set  forth  in  the  libel,  the  courts 
of  admiralty  were  expressly  excluded  by  the  terms  of  the  acts 
of  Richard  II.,  confirmed  and  explained  by  the  acts  of  ;Henry 
IT.  and  Elizabeth.  See  Acts ;  Sea  Laws,  229,  234,  235,  and 
in  6  Tin.  Abr.  620,  621. 

These  acts  were  plainly  and  pointedly  intended  to  restrain 
the  jurisdiction  of  admiralty  on  waters  within  the  body  of  a 
coimty,  and  especially  within  all  ports  and  havens.  See  Brown- 
low,  part  2,  p.  16  ;  P^^a  Laws,  333.  See  cases  collected  in  2 
Gall.  429,  447,  and  6  V^in.  Abr.  523  -  527. 

Dr.  Browne  admits,  what  some  other  civilians  deny,  that 
ports,  creeks,  and  havens  are  within  the  restraining  acts  of 
Richard  11.  and  Henry  lY.,  and  that  the  admiralty  jurisdiction 
was  excluded  from  these  places  by  those  acts.  2  Browne,  Civ* 
and  Adm.  Law,  92 ;  3  Dunlap,  33.  See,  too,  opinion  of  Sir 
Chris.  Robinson,  in  The  Public  Opinion,  2  Haggard,  398. 

Indeed,  the  whole  criticism  by  Judge  Story,  in  De  Lovio  v. 
Boit,  of  the  decisions  under  the  statutesyof  Ricnard,  is  intended 
to  show  rather  that  they  were  decided  wrongly,  than  that  they 
did  not  decide  that  the  admiralty  had  no  junsdiction  over  con- 
tracts made  in  ports  and  havens. 

The  undoubted  doctrine  of  the  common  law  courts,  since 
these  statutes  at  least,  has  ever  been,  that  the  jurisdiction  of 
admiralty  over  contracts  is  confined  to  contracts  made  upon  the 
high  sea,  to  be  executed  upon  the  high  sea,  of  matters  in  their 
own  nature  maritime.     2  Gall.  437. 

One  great  point  of  dispute  between  the  common  lawyers  and 
the  civUians,  in  the  construction  of  the  statutes  of  Richard  II., 
was  the  meaning  of  the  words  '^  things  done  upon  the  sea,"  in 
Stat.  13  Richard  II.,  and  <<  things  done  and  arising  within  the 
bodies  of  counties,"  ia.^tat.  16  Richard  11. 
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The  civiliansy  and  with  them  agrees  Judge  StonT}  contended 
that  ibb  words  '/  things  done  upon  the  sea ''  meant  <<  things 
done  touching  the  sea  " ;  i.  e.  maritime  affisurs  and  transactions. 

They  likto  these  words  to  the  wotda  of  the  French  ordi- 
nance of  1400,  which  gives  the  admiralty  of  France  <^  con- 
noissance  et  jiirisdiction  de  Urns  lea  faiUde  la  merj"  SCc.^  and 
to  the  words  of  the  French  ordinance  quoted  by  Selden,  "  pour 
raison  ou  occasion  4e  faict  de  la  mer  "  ;  that  is,  Selden  8a,ys, 
"  ab  aliquam  causam  a  re  maritima  ortam  " ;  and  because  ^'  tons 
les  faits  de  la  mer  '^  means  maritime  transaction,  in  the  French 
ordinance,  the  argument  is,  that  the  words  '<  choses  faits  sur 
la  mer ''  mean  the  same  thing  in  the  English  statute.  IS  Gall. 
439. 

Uidike  the  French  adiniralty  jurisdiction,  the  English  admi- 
ralty jurisdiction,  over  contracts  at  least,  originally  depended 
upon  the  place  where  made  or  transacted;  and  even,  it  would 
seem,  upon  the  occupation  of  the  parties  to  them.  See  Order 
of  King  Edward  I. ;  2  Gall.  402,  n.  16 ;  Black  Book  of  Admi- 
ralty, quoted  by  Judge  Story,  2  Gall.  406. 

Sixth.  That,  as  a  matter  of  fact,  the  courts  of  ai^miralty  in 
this  country,  previous  to  the  adoption  of  the  Constitution  of  the 
United  States,  so  fieu:  as  their  decisions  have  been  considered  of 
value  enough  to  be  published,  never  did  exetcise  jurisdiction 
over  contracts  of  the  character  of  that  set  forth  in  the  libel,  but 
held  themselves  confined  to  the  limits  of  the  jurisdiction  of  the 
English  courts  of  admiralty.  Clinton  v.  Brig  Hannah,  Bee's  Adm. 
R.  419,  decided  by  Judge  Hopkinson  in  1781  Shrewsbury 
V,  Sloop  Two  Friends,  Bee's  Adm.  R.  435,  decided  by  Judge 
Bee  in  1786.  See  also  The  Brig  Eagle,  Bee,  78,  and  Pritchard 
V.  The  Lady  Horatia,  Bee,  168,  the  former  decided  in  1796,  and 
the  latter  in  1800,  after  the  adoption  of  the  Constitution ;  in 
the  latter  of  which,  the  ground  of  the  jurisdiction  of  the  court 
in  the  case  before  it  is  noticed,  and  the  English  cases  relied 
on  and  reviewed. 

Seventh.  The  terms  of  the  commissions  of  courts  of  vice- 
admiralty  in  this  country,  in  former  times,  and  of  the  judges 
of  admiralty  in  England,  afford  no  index  to  the  true  limits  of. 
their  jurisdiction.  They  were  mere  matters  of  form,  and  Lord 
Stowell,  speaking  of  his  own  conmiission  as  judge  of  the  High 
Court  of  Admiralty,  says,  — "  It  is  universally  known,  that  a 
great  part  of  the  powers  given  by  that  commission  are  totally 
inoperative."  The  Apollo,  1  Haggard's  Adm.  R.  312,  313. 
See,  too.  Schooner  Volimteer,  1  Stunner,  564,  666. 

Eighth.  No  case  has  yet  been  decided  by  the  Supreme 
Court  of  the  United  States,  affirming  the  admiralty  jurisdiction 
of  the  court  over  a  contract  of  this  character. 
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The  decisions  of  the  Supreme  Court  upon  the  subject  of 
their  admiralty  jurisdiction  may  be  airaiiged  in  four  claaBes :  — 

1.  Cases  of  material  men,  proceeding  in  rem^  for  repairs  done 
or  materials  furnished. 

The  Greneral  Smith,  4  Wheat.  438,  was  the  case  of  a  ma- 
terial man  proceeding  tn  rem  in  the  domestic  pert  of  the  ship. 
The  libel  was  dismissed  upon  the  ground,  that  upon  a  ship,  in 
a  domestic  port,  the  maritime  law  gave  no  lien  for  materials 
found,  ^.,  the  credit  being  personal ;  and  hence,  that  the  pro- 
ceeding in  rem  could  not  be  maintained.  See  the  obiter  dictum 
of  Mr.  Justice  Story  in  this  case,  in  substance,  that,  if  the  libel 
had  been  tn  personam^  it  woidd  hare  been  sustained;  com- 
mented on  by  Mr.  Justice  Johnson  in  Ramsay  v.  Allegro,  12 
Wheat.  611. 

The  case  of  Peyroux  v.  Howard,  7  Peters,  324,  was  a  libel 
in  rem  against  a  domestic  ressel  in  the  port  of  New  Orleans, 
brought  by  a  material  man,  to  enforce  a  lien  given  by  the  local 
law  of  Louisiana  in  such  cases. 

-  These  decisions  conform  to  the  decisions  of  Clinton  v.  Brig 
Hannah,  Shrewsbury  v.  Sloop  Two  Friends,  and  Pritchard  v. 
The  Lady  Horatia,  before  cited  firom  Bee,  which  suppose  that 
the  remedy  in  admiralty  depends  upon  the  fieu^t  of  a  lien. 

The  third  resolution  of  the  agreement  of  February  4th,.1632, 
between  the  judges  of  the  King's  Court  of  Westminster  and 
the  judge  of  the  Court  of  Admiralty  and  the  attorney-general, 
concerning  the  jurisdiction  of  the  English  admiralty,  was  In 
these  words :  — 

^'  If  suit  be  in  the  Court  of  Admiralty  for  building,  amend- 
ing, saving,  or  necessary  victualling  of  a  ship,  against  the  ship 
itself,  and  not  against  any  party  by  name,  but  such  as,  for  hu 
interest,  makes  himself  a  party,  no  prohibition  is  to  be  granted, 
though  they  be  done  within  the  realin."  Dunlap's  Adm.  Prae. 
14;  Hall's  Adm.  Prac.  24,  25,  Introduction. 

In  the  time  of  Charles  I.,  it  seems  that  the  English  admiral- 
ty had  jurisdiction  to  enforce  a  lien  in  favor  of  material  men, 
by  a  proceeding  tn  rem.     6  Yin.  Abr.  527. 

2.  Cases  of  possessory,  and,  perhaps,  petitory  suits  concern- 
ing vessels. 

The  case  of  the  Steamboat  Orleans  v.  Phoebus,  11  Peters, 
176, 184,  was  a  libel  in  rem,  in  the  nature  of  a  possessory  suit, 
brought  by  one  part-owner  of  a  vessel  against  the  others,  pray- 
ing that  the  vessel  might  be  sold,  and  he  paid  his  advances  and 
freight  in  account  with  the  other  part-owners,  and  his  propof* 
tion  of  the  proceeds  of  the  sale.  The  court  below,  strangely 
enough,  decreed  an  account  and  sale.  It  being  shown  that  the 
boat  was  employed  in  plying  between  New  Orleans  and  Mays- 
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ville,  on  the  Ohio  River,— ^L  e.  her  substantial  employment 
being  in  waters  without  the  ebb  and  flow  of  the  tide,  though 
she  touched  waters  where  the  tide  ebbed  and  flowed  at  one 
terminus  of  her  trips,  New  Orieans,  —  the  libel  was  dismissed 
by  this  court  for  want -of  jurisdiction. 

Undoubtedly,  had  her  substantial  employment  been  on  wa- 
ters where  the  tide  ebbed  and  flowed,  the  court  would  have 
entertained  the  suit  so  far  as  to  decree  a  stipulation  in  &yor  of 
the  pof^owner,  foot  his  security,  though  the  account  and  sale 
were  out  of  the  course  of  admiralty. 

Possessory  suits,  in  relation  to  Teasels,  have  always  been  en* 
tertained  by  the  English  Courts  of  Admiralty  without  prbhibir 
lion. 

"  Until  some  time  after  th6  Restoratipn,"  says  Lord  Stowel, 
''the  courts  of  admiralty  exercised  jurisdiction  over  petitory 
suits,  when  it  was  found  by  other  courts  that  it  belonged  ex- 
clusively to  them ;  since  which  it  has  been  very  cautious  not 
to  interfere  at  all  in  questions  of  this  sort."  The  Aurcwa,  3 
Rob.  133,  136. 

Pursuing  the  same  subject  in  the  case  of  The  Warrior,  2  Dod- 
•on,  288,  he  reaffirms  the  above  in  regard  to  petitory  suits,  and 
adds :  -^''  The  jurisdiction  over  causes  of  possession  was  still 
retained ;  and  although  the  higher  tribunals  of  the  country  de- 
nied the  right  of  this  court  to  interfere  in  mere  questions  of 
disputed  tides,  no  insinuation  was  ever  given  by  them  that  the 
court  must  abandon  its  jurisdiction  over  causes  of  possession." 
See,  too,  2  Browne's  Civ.  and  Adm.  Law,  113, 114,  397 ;  Dun* 
lap's  Adm.  Prac.  24,  29,  30. 

S.  Cases  of  mariners'  wages. 

The  Steamboat  JelSerson,  10  Wheat.  429,  was  a  libel  in 
rem  for  wages  earned  on  board  a  steamboat  plying  between 
Shippingport,  in  Kentucky,  and  places  up  the  SKssouri  River, 
which  was  dismissed  by  this  court  for  want  of  jurisdiction  over 
the  contract,  as  one  not  relating  to  service  performed  on  waters 
in  which  the  tide  ebbed  and  flowed. 

If  the  service  had  been  substantially  pertbrmed  on  tide-wa- 
ters, the  admiralty  would  have  had  jurisdiction ;  such  contracts 
being  within  the  acknowledged  jurisdiction  of  the  English 
admiralty.  2  Browne's  Civ.  and  Adm.  Law,  36,  37 ;  Dunlap, 
26,27. 

4  Cases  of  salvage. 

Hobart  et  al.  v.  Drogan  et  al.,  10  Peters,  108,  119,  120,  121, 
was  a  case  of  salvage. 

Salvage  has  always  been  deemed  within  the  jurisdiction  of 
the  English  admiralty.  See  the  case  of  The  Joseph  Harvey,  1 
Eob.  306,  in  which  Sir  William  Scott  says,  —  ^^t  is  allowed 
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that  the  court  may,  in  caae  of  pilotage  aa  well  aa  salTage,  direct 
a  proper  remuneration  to  be'  made." 

Andrews  v.  Wall,  3  Howard,  568,  waa  alao  a  caae  of  salvage, 
the  proceeds  being  in  possession  of  the  court,  and  ordered  to 
be  distributed  according  to  an  agreement  of  consortsfaip  be* 
tween  the  salvors.  As  his  Honor,  Judge  Story,  observed,  in 
delivering  the  opinion  of  the  court,  it  has  always  been  held  in 
the  English  admiralty,  as  incidental  to  the  jurisdiction  of  the 
court  over  the  subject  of  salvage,  that  the  court  has  power  to 
entertain  supplementary  suits  in  relation  to  the  proceeds  in 
their  possession,  and  to  order  them  to  be  paid  over  to  the  par* 
ties  interested  according  to  their  right. 

Ninth.  We  know  of  no  case,  out  of  the  first  circuit,  in 
which  the  jurisdiction  of  the  court  in  admiralty  over  such  a 
contract  as  this  has  been  affirmed. 

The  Sloop  Mary,'  1  Paine,  671,  waa  a  libel  to  enforce  a  hot* 
tomry  bond,  executed  by  the  owner  and  master  in  the  West 
Indies,  to  enable  him  to  purchase  a  cargo.  One  question  was> 
whether  the  case  was  within  the  admiralty  jurisdiction  of  the 
court,  the  bond  being  made  by  the  owner  as  owner  of  the  ves* 
sel,  since  as  master  he  could  not  have  made  such  a  bond  for  the 
mere  purchase  of  cargo,  but  only  for  necessary  supplies  and  re- 
pairs. The  court  sustained  their  jurisdiction,  upon  the  ground 
that  this  was  a  maritime  contract,  the  vessel  being  hypothecat- 
ed for  the  payment  of  the  sum  loaned,  and  the  payment  being 
contingent  upon  the  safe  arrival  of  the  vessel. 

In  Wilmer  9.  Smilaz,  2  Peters's  AdnL  Dec.  296,  the  District 
Court  of  Maryland  sustained  jurisdiction  of  a  libel  on  a  hot* 
tomry  deed  executed  by  the  owner  in  a  home  port.  This  is 
going  fSurther  than  this  court  has  intimated  it  felt  authorized  to 
go.    4Cranch,328. 

That  the  English  admiralty  has  always  had  undisputed  ju- 
risdiction over  bottomry  bonds,  and  of  idl  contingent  hypothe- 
cations of  cargo  and  freight,  is  well  settled;  the  jurisdiction 
depending,  not  upon  the  consideration  of  the  contract,  but  upon 
whether  the  payment  be  contingent  upon  the*  arrival  of  the 
vessel.  The  Barbara,  4  Rob.  1 ;  The  Zodiac,  1  Haggard,  325  ; 
The  Atlas,  2  Haggard,  48 ;  The  Murphy,  2  Browne's  Civil  and 
Adm.  Law,  530;  Dunlap's  Adm.  Prac.  27,  28. 

Second  point.  That,  in  fact,  the  libellants  did  not  deliver 
to  the  respondents,  and  the  respondents  did  not  rqpeive  firom 
the  libellants,  the  said  gold  and  silver  coin  to  carry,  but  that 
the  contract  of  the  libellants  was  wholly  with  one  Wm.  F. 
Hamden,  a  carrier  and  forwarder  on  his  own  account  and  risk, 
and  as  such  contracted  with  and  paid  by  the  libellants ;  and 
hence,  that  if  the  libellants  have  any  cause  of  action  for  the 
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I068  of  said  coin,  it  is  against  Hamden,  and  not  against  the  re- 
spondents, there  being  no  privity  of  contract  between  the  libel- 
lants  and  respondents. 

Hamden  was  the  collector  of  drafts,  &c.,  for  the  Merchants' 
Bank,  in  the  city  of  New  York,  and  carrier  of  the  specie  in 
question.  . 

His  business  was  that  of  a  carrier  and  forwarder  of  specie, 
small  packages,  &c.,  collector  of  drafts,  purchaser  of  goods,  &;c.y 
carried  on  in  offices  kept  by  him  in  New  York  and  Boston,  and 
how  he  did  his  business  as  a  carricOr  is  proved  by  Hamden,  118, 
121 ;  Lockwood,  102,  106. 

His  mode  of  cairying  between  New  York  and  Stonington  is 
shown  by  his  agreements  with  the  respondents,  owners  of  boats 
plying  between  those  places. 

The  agreement  of  August,  1839,  provides,  "  that  the  said 
William  F.  Hamden,  for  and  in  consideration  of  the  sum  of 
$250  per  month,  to  be  paid  monthly  to  the  said  New  Jersey 
St^Gun  Navigation  Company,  is  to  have  the  privilege  of  trans- 
porting in  the  steamers  of  said  company,  between  New  York 
and  'I^vidence,  via  Newport  and  '^Stonington,  not  to  exceed 
once  in  each  day,  from  New  York  and  from  Providence,  and 
as  leiss  frequently  as  the  boats  may  run  between  and  from  said 
places,  one  wooden  crate,  of  the  dimensiohs  of  five  feet  by  fiye 
feet  in  width  and  height,  and  six  feet  in  length  (contents  un- 
known), until  the  31st  December,  A.  D.  1839,  and  from  this 
date. 

^'  The  following  conditions  are  stipulated  and  agreed  to,  as 
part  of  this  contract,  to  wit :  —  The  said  crate,  with  its  con* 
tents,  is  to  be  at  all  tiines  exclusively  at  the  risk  of  the  said 
William  F.  Hamden  j  and  the  New  Jersey  Steam  Navigation 
Company  will  not,  in  any  event,  be  r  sponsibl  ;  either  to  him 
or  his  employers,  for  the  loss  of  any  goods,  wales,  merchandise, 
money,  notes,  bills,  evidences  of  debt,  or  property  of  any  and 
every  description,  to  be  conveyed  or  transported  by  him  in  said 
crate,  or  otherwise,  in  any  manner,  on  the  boats  of  said  com- 
pany. 

'^  Further,  thai^he  said  Hamden  is  to  attach  to  his  adver- 
tisements, to  be  in'serted  in  the>  public  prints,  as  a  common  car- 
rier, exclusively  responsible  for  hik\acts  and  doings,  the  follow- 
ing notice,  which  he  is  also  to  attach  to  his  receipts  or  bills  of 
lading,  to  be  given  in  all  cases  for  goods,  wares,  and  merchan- 
dise, and  other  property  committed  to  his  charge,  to  be  trans- 
ported in  said  crate  or  otherwise  : 

"  'Take  notice. — ^William  F.  Hamden  ii  alone  responsible  for 
the  loss  or  injury  of  any  articles  or  property  committed  to  his 
care ;  nor  is  any  risk  assumed  by,  nor  can  any  be  attached  to. 
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the  proprietors  of  the  steamboats  in  which  his  crate  may  be, 
and  is  transported,  in  respect  to  it  or  its  contents^  at  any  time.' " 
Schedule  I,  jmited  xec.  128.  Hamden  apfdies  for  renewal  of 
contract,  by  letter,  of  date  Boston,  December  7,  1839,  schedule 
I,  printed  rec.  189 ;  Handy  replies,  by  letter,  of  date  New  York, 
December  9,  1839,  schedule  E,  printed  rec.  130 ;  Hamden's 
letter,  of  date  Boston,  December  16,  1839,  schedule  L,  printed 
rec.  130;  Handy's  letter,  of  date  New  York,  December  31, 
1839,  schedule  M,  printed  rec.  130,  131.  To  this  Hamden 
makes  no  reply,  waiting  until  he  came  to  New  York,  Ham* 
den's  deposition,  printed  rec:  121,  answer  to  third  cross-inter- 
rogatory. He  was  kept. back  by  bad  weather  (Lockwood's 
deposition,  printed  rec.  104,  answer  to  twenty-second  interrog- 
atory); but  under  same  contract,  with  same  advertisements, 
continues  to  transport  his  crate  in  the  boats  of  the  New  Jer- 
sey Steam  Navigation  Company,  as  before ;  and  on  coming  to 
New  York,  on  the  24th  of  February,  1840,  formally  renews  the 
contract  as  proposed  by  Handy  in  his  letter  of  December  31, 
1839.  During  the  interval  between  the  date  of  this  letter  and 
the  24th  of  February,  1840,  the  Lexington  was  lost.  See  Ham- 
den's deposition,  120 ;  Brigham's,  28,  answers  to  first,  second,- 
third,  and  fourth  cross-interrogatories ;  ib.  141 ;  Lockwood's, 
104,  twenty-third  interrogatory ;  schedule  N,  printed  rec.  131, 
132.  Hamden  had  acted  as  carrier  for  the  bank  before  this 
transaction.  Hamden's  deposition,  120,  answers  to  thirteenth, 
seventeenth,  and  eighteentJi  interrogatories,  and  to  tenth  cross- 
interrogatory. 

He  was  not  our  agent,  but  did  business  for  himself  They 
employed  him,  and  not  us,  and  were  bormd  to  know  in  what 
ch^uracter  he  acted ;  the  pre9umption  being,  that  he  who  is  em- 
I^oyed  is  alone  responsible  for  his  acts  and  contracts. 

The  burden  is  upon  the  libellants  to  show  that  Hamden's 
acts  and  contracts  bind  us,  he  doing  business  as  a  carrier,  on 
his  own  account,  in  fact  and  appearance. 

We  are  not  bound,  therefore,  to  bring  home  to  the  libellants 
knowledge  of  the  terms  of  his  contract  with  us ;  an^  his  no- 
tices of  these  terms  are  not  our  notices,  but  his  own ;  stipulat- 
ed for,  it  is  true,  in  our  contract  with  him,  er  abundanti  cau- 
tela,  but  our  exemption  from  responsibility  coming  from  our 
relation  to  Hamden  and  our  contract  with  him,  and  not  from 
the  fact  that  his  notices  were  brought  home  to  his  employers. 

But  the  Merchants'  Bank  actually  knew  that  Hamden  did 
business  for  himself,  and  was  alone  to  be  responsible.  He  dis- 
tributed ten  thousand  notices  to  that  effect,  and  especially  sent 
thcfm  to  the  Boston  banks.  Hamden's  deposition,  119,  an- 
swers to  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth  inter- 
31* 
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rogatories,  page  121,  answer  121 ;  answer  to  tenth  croBs-inter- 
rogatory. 

He  advertised  to  that  ejBfect  iii  the  Boston  newspapers,  some 

.of  which  this  bank  took.    Curtis's .deposition,  163;  Champ- 

ney's,  163 ;  Nichok's,  154;  advertisement,  156;  Conant's,  153 

156. 

Hamden  was  not  the  agent  of  the  Merchants'  Bank  to  ship 
their  coin  with  u^.  He  was  their  agent  to  collect  their  drafts 
in  New  York,  but  their  carrier  to  transport  the  proceeds  to 
them  at  Boston.  He  used  our  boats  under  general  exparess  ar-^ 
rangements,  for  the  carrying  on  of  his  own  business,  made  be-' 
tween  him  and  ourselves,  by  which  both  are  bound,  and  which 
necessarily  excluded  all  t^cu  agreements  between  us  and  his 
customers. 

We  carried  Hamden's  crate  for  bin ,  — -  not  its  contexts  for 
his  emi^oyers.  We  are,  therefore,  no  carriers  for  the  Mer- 
chants' Bank  ;  there  is  no  contract  —  no  privity  of  contract  — 
between  them  and  us. 

Hence,  we  cannot  be  liable  to  the  Merchants'  Bank ;  but, 
if  at  all,  only  to  Hamden,  on  our  contract  with  him.  Rey- 
nolds V.  Toppan,  15  Mass.  Rep.  370;  King  v.  Lenox,  19 
Johns.  235,  236 ;  Walter  v.  Brewer,  11  Mass.  Rep.  99 ;  Ward 
V.  Green,  6  Cowen,  173 ;  Allen  v.  Sewall,  2  Wendell,  327 ;  8. 
C.  in  error,  6  ib.  336 ;  Halsey  v.  Brown,  3  Day,  346 ;  Portugal 
coin  case,  Abbott  on  Sh^.  119 ;  Cas.  Temp.  Hardw.  85,  194 ; 
Butler  V.  Basing,  2  Gar.  &  Payne,  613  ;  Citizens'  BaiyL  v.  Nan- 
tucket Steamboat  Company,  2  Story,  32-34,  46. 

Again,  in  case  of  valuables,  as  jewels  and  precious  stcmes, 
gold  and  silver  coin,  carried  either  by  land  or  sea,  it  not  being 
the  custom  of  the  carrier  to  carry  such  things  without  a  special 
acceptance,  he  shall  not  be  liable  for  their  loss,  unless  he  ac- 
cepts them  and  is  paid  (or  them.  Kenrig  v.  EgglesUm,  ALejn^ 
93  ;  commented  on  by  Lord  Mansfield,  in  Gibbon  v.  Paynton, 
4  Burr.  2301.  Cases  of  baggage  decided  by  Lord  Holt,  and 
collected  'm  1  Vin.  Abr.  220 ;  and  see  1  Wheat.  Selwyn,  301, 
No.  1,  and  cases  cited.  Orange  Countv  Bank  v.  Brown  et  aL, 
9  Wend.  85 ;  P&rdee  v.  Drew,  25  ib.  4d9 ;  Citizens'  Bank  v. 
Nantucket  Steamboat  Company,  2  Story,  32-34,  46 ;  Statutes 
11  Geo.  4,  and  1  Wm.  4,  ch.  38,  68,  found  in  2  Kent's  Coinm. 
609,  note  c ;  2  Stephens's  N.  P.,  art.  Carrier^  in  relation  to 
land-carriers.  Statutes  7  Geo.  2,  ch.  15  ;  26  Geo.  3.  ch.  86 ; 
53  Geo.  3,  ch.  169,  found  in  2  Kent's  Comm.  606.  Abbott  cm 
Shipping,  part  3,  ch.  4,  sect.  8,  9,  and  in  chap.  6,  on  Limitar 
tion  of  Responsibility  of  Ship-owners.  See  Hinton  v.  Dibbin, 
2  Adol.  &  Ell.  (N.  S.)  646,  reviewing  obiter  dicta  in  Bo]rs  v. 
Pink,  8  Car.  &  Payne,  361,  and  in  Owen  v.  Burnett,  2  Cromp. 
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&  Mees.  353 ;  S.  C,  4  Tyrwhitt,  133,  in  construction  of  stat- 
utes 11  Geo.  4  and  1  Wm.  4,  ch.  68. 

We  neither  received,  -were  paid  for,  nor  carried,  with  our 
knowledge,  the  gold  and  silver  coin  of  the  Merchants'  Bank. 

The  warranty  of  sufficiency  of  boat,  equipments,  &c.,  is  im- 
plied in  the  contract  of  carriage  in  favor  of  him  whose  goods 
are  contracted  to  be  carried.  It  follows,  that,  if  we  did  not 
contract  to  carry  for  the  Merchants'  Bank,  we  did  not  warrant 
the  sufficiency  of  our  means  of  carriage  to  them. 

Third  point.  That  if  in  their  own  name,  which  we  deny, 
the  libellants  could  pursue  the  respondents,  it  could  only  be  by 
virtue  of  and  under  the^  contract  of  Hamden  and  the  respond- 
ents for  the  transportation  on  board  of  the  boats  of  the  respond- 
ents of  Hamden's  expaness  .crate ;  and  that,  by  virtue  of  this 
contract,  Hamden  was  the  insurer  of  his  own  crate  whilst  on 
board  the  respondents'  boats,  using  said  boats  as  his  own. 

The  contract  between  Hamden,  by  its  terms,  throws  the 
whole  risk  of  the  carriage  of  his  crate  and  contents  exclusively 
on  him,  —  in  any  event,  at  any  time.  No  policy  forbids  such 
a  contract. 

In  England  it  is  well  settled  that  a  carrier  may  limit  his  re- 
sponsibility by  a  special  acceptance.  Kenrig  v.  Eggleston, 
Alejrn,  93 ;  RoUes,  Ch.  J.,  Southcote's  case,  4  Coke,  Rep.  84 ; 
Coke,  Ch.  J.,  Slue  v.  Morse,  1  Yent.  190,  288 ;  Hale,  Ch.  J., 
Lyon  V.  Mells,  1  Smith,  484 ;  S.  C,  5  Eistft,  4Si8 :  Abbott  on 
Ship.,  part  3,  ch.  4,  sec.  8,  p.  296,  ed.  1822. 

See  old  and  new  form  of  bill  of  lading.  Abbott  on  Ship., 
part  3,  ch.  2,  sec.  3,  p.  216,  ed.  .1829 ;  1  Bell's  Comm.  454, 
471, 4th  ed. ;  Gibbon  v.  Payntoh,  4  Burr.  2301 ;  see  Yates,  J., 
Peake's  N.  P.  Cases,  150 ;  2  Taunt.  271 ;  1  Bell's  Comm.  380, 
384,  4th  ed.,  book  1,  part  1,  ch.  4,  sec.  3,  American  BiU$  of 
Lading  ;  see  Gordon  v.  Buchanan,  5  Yerger,  71 ;  Johnson  v. 
Friar,  4  ib.  48 ;  Atwood  v.  Reliance  Transp.  Co.,  9  Watts,  87 ; 
Relf  V.  Rapp,  3  Serg.  &,  Watts,  35. 

It  is  well  settled  in  England,  that  a  common  carrier  may 
limit  his  responsibility  by  notices  brought  home  to  the  knowl- 
edge of  his  customers.  Nicholson  v.  Willan,  5  East,  513 ; 
Gibbon  v.  Paynton,  4  Burr.  2301 ;  Yates,  J.,  and  Aston,  J., 
Evans  v.  Soule,  2  M.  &  S.  1 ;  Latham  v.  Ratley,  2  B.  &  C. 
20;  Harry  v.  Packwood,  2  Taunt.  264;  Leeson  1;.  Holt,  1 
Starkie,  186 ;  Mawing  v.  Todd,  ib.  72 ;  Lowe  v.  Booth,  13 
Price,  329 ;  Riley  v.  Home,  5  Bingh.  217 ;  Brooke  v.  Pickwick, 
4  Bingh.  218. 

The  same  doctrine  prevails  in  America.  Gordon  v.  Little,  8 
Serg.  6b  Rawle^  533 ;  Atwood  v.  Reliance  Transp.  Co.,  9  Watts, 
87 ;  Orange  County  Bank  v.  Brown,  9  Wend.  115,  Nelson,  h  ; 
Phillips  V.  E(urle,  8  Pick.  182 ;  Bean  v.  Green,  3  Fairf.  422. 
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As  to  the  extent  of  a  carrier's  liability  under  such  notices. 
Smith  V.  Home,  8  Taunt.  144 ;  Lowe  v.  Booth,  13  Price,  329 ; 
Brooke  v.  Pickwick,  4  Bingh.  218;  Owen  v.  Burnett;  2  Clpomp. 
&  Mees.  360 ;  Wyld  v.  Pickford,  8  Mees.  &  Wels.  443. 

By  special  contract  a  earner  may  dispense  with  all  responsi- 
bility ;  and,  in  this  respect,  a  special  agreement  differs  from  no- 
tice. 1  Bell's  Comm.  380  -  384,  4tfa  ed.,  book  1,  part  1,  ch.  4, 
sect.  2. 

The  cases  of  Cole  v.  Goodwin,  19  Wend.  280,  Nowlen  v. 
Hollister,  ib.  246,  247,  Clark  v.  Faxton,  21  ib.  153,  and  Gould 
V.  Hill,  2  Hill,  623,  are  cases  of  lost  baggage  of  passengers  or 
goods  carried  by  land.  See  Schieffelin  v.  Hanrey,  6  Johns.  180 ; 
McArthur  v.  Sears,  21  Wend.  194;  which  show  that,  as  com- 
mon carriers  by  water,  under  a  contract  for  the  carriage  of 
goods,  and  especially  valuables,  deliberately  made,  we  should 
be  entitled  to  the  benefit  of  the  terms  of  our  special  agreement 
with  Hamden,  under  which  the  libellants  must  claim,  if  at  alL 
See  2  Kent's  Comm.  601,  608. 

But  we  were  not  common  carriers  of  this  crate  and  its  con- 
tents. A  common  carrier  as  to  some  things  is  not  necessarily 
a  common  carrier  as  to  others.  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  2  Story,  32  -  34,  46,  d&c. 

The  agreement  between  us,  as  the  owners  of  steamboats,  and 
Hamden,  a  earner,  was  a  permanent  anangement,  by<yirtue 
of  which  he  was  to  have  the  privilege  of  sending  his  crate  by 
our  boats,  and  to  carry  on  his  business  in  our  boats. 

This  he  could  not  exact  of  us  as  a  common  carrier  for  him, 
and  we  did  not  perform  as  a  common  carrier.  Story  on  Bail- 
ments, 512,^  508;  ibid.  483,  ^  476;  Jencks  v.  Coleman,  2 
Sumner,  224,  226 ;  Story  on  Bailments,  581-583,  ^  591,  a, 
583,  n.  1 ;  1  Yin.  Abr.  220,  and  cases  cited. 

in  New  York  it  is.  perfectly  well  settled  that  any  other 
bailees,  except  common  carriers,  may  make  what  contracts,  and 
provide  for  what  limitations  of  responsibility,  they  will,  and 
the  courts  will  fairly  carry  out  the  contract.  Alexander  v. 
Greene,  3  Hill,  1 ;  2  Kent's  Comm.  608,  note  a. 

In  New  York  a  bailee,  imder  such  a  contract  as  that  between 
Hamden  and  ourselves,  is  liable  only  for  fraud.     Ibid. 

It  is  like  a  case  of  charter-party,  in  which  the  charter-party 
settles  the  responsibilities  of  the  parties  to  it.  •  Abbott  on  Ship., 
part  3,  ck.  1,  Contract  of  Affreightment. 

Fourth  point  That,  although  under  these  circumstances 
we  cannot  be  liable  for  any  degree  of  negligence,  or.  for  want 
of  sufficiency  in  our  boat  and  equipments,  to  the  libellants, 
with  whom  we  did  not  contract,  and  for  whom  we  did  not  car- 
ry, nor  to  Hamden  for  any  misconduct  short  of  fraud  or  wil- 
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fill  injury,  yet  we  deny,  as  a  matter  of  fact,  the  charge  made 
against  us  in  this  respect,  and  contend  that  our  boat  was  stanch 
and  strong,  and  well  equipped,  and  that  her  loss  by  fire  was  not 
occasioned  by  any  deficiency  in  her  equipments,  or  any  unskil- 
fulness  or  negligence  in  her  conduct. 

Admitting  that  we  could  be  liable  to  them  on  this  ground, 
the  burden,  as  in  case  of  every  other  breach  of  contract,  is  up- 
on him  who  alleges  and  claims  for  a  breach,  —  the  libellants 
here.     They  must  prove,  — 

1st.  The  insufficiency,  &c. 

2d.  That  their  loss  was  caused  by  that  insufficiency,  and  not 
merely  its  abstract  existence.  1  Bell's  Comm.  460,  4th  ed., 
book  3,  part  1,  ch.  5,  sec.  2,  paragraph  499,  L.  B.  3 ;  Pothier, 
Chartre  Partie,  vol.  1,  p.  319 ;  Havelock  v.  Geddes,  10  East, 
665 ;  Sharp  v.  Grey,  9  Bingh.  469  ;  Alderson,  J.,  E^mtner  v. 
Williams,  1  Car.  &  Payne,  414;  Best,  J.,  Jones  v,  Boyce,  1 
Starkie,  496 ;  Bell  v.  Reed,  4  Binney,  127 ;  Hart  v.  Allen,  2 
Whart.  120 ;  Reed  v.  Dick,  8  Watts,  479 ;  Amies  v.  Stevens, 
1  Stra.  128. 

The  question  has  been,  whether  a  carrier  is  ever  liable  for  a 
secrel  defect.  Pothier,  Chartre  Partie,  Tol.  1,  p.  319 ;  Sharp  v. 
Ghrey,  9  Bingh.  469  ;  Alderson,  J.,  Christie  v.  Griggs,  2  Camp. 
81;  Bremmer  v.  WUliams,  1  Car.  &  Payne,  414;  Story  on 
Bailments,  ^^  609,  662,  671,  a,  692,  and  authorities  cited. 

However  this  may  be,  as  a^general  question,  we  contend  that, 
under  a  contract  by  which  all  risk  was  excluded  from  us,  we 
are  not  to  be  liable  for  secret  defects  in  our  boats,  machinery, 
^. 

Our  boat,  hull,  engine,  boiler,  and  general  equipment  were 
good,  by  the  proof.  (Here  the  counsel  entered  into  a  minute 
examination  of  the  testimony.) 

The  act  of  1838  is  a  pexud  act,  imposing  new  duties  upon 
earners,  and  does  not  apply  to  a  boat  engaged  in  the  waters  in 
which  the  Lexington  was  employed,  when  lost,  but  only  to 
boats  voyaging  <<  at  sea,"  or  in  the  specified  larger  lakes.  See 
8th  and  9th  sections  of  the  act  of  1838. 

Compere  the  8th  and  9th  sections  of  the  act  with  the  3d, 
4th,  6th,  and  6th  sections,  and  it  will  be  seen  that  the  word 
**  sea,"  in  the  act,  does  not  mean  "  bay,  river,  or  other  naviga- 
ble waters  of  the  United  States,"  but  "  altum  mare^^'  "  high 
or  open  sea,"  in  the  common  sense  of  the  term. 

But,  finally,  the  loss  of  the  Lexington  did  not  result  from 
her. not  having  "  iron  rods  and  chains,"  instead  of  "  wheel  or 
tiller  ropes,"  required  by  the  statute. 

The  boat,  when  found  to  be  on  fire,  shoiild  have  been  stop- 
ped ;  and  this  seems  to  have  been  the  captain's  attempt,  at  one 
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time.     The  parting  of  the  wheel-ropes,  if  occasioned  by  the 
fire,  did  not  contribute  at  all  to  her  loss. 

The  want  of  the  steering  apparatus  required  by  the  statute, 
not  being  the  cause  of  her  loss,  is  no  ground  for  damages,  with- 
in the  authorities  above  cited« 

Mr,  R.  W.  Crreene,  for  the  defendants  in  error,  argued  the 
question  of  jurisdiction  first,  and  then  the  following  points :  — 

1.  That  the  respondents  were  common  carriers. 

2.  That  common  carriers  are  liable  for  all  losses,  except  those 
which  arise  from  the  act  of  God,  the  public  enemies,  or  the  fault 
of  the  owner  of  the  goods. 

3.  That  common  carriers  cannot  limit  their  liabilities  by  no- 
tice. 

4.  That  even  a  special'  agreement  to  exempt  a  conunon 
carrier  from  the  legal  liabilities  of  his  employment  would  be 
void. '  One  cannot  be  a  common  carrier,  receiving  the  compen- 
sation of  common  carriers,  and  yet  be  exempted  or  excused 
from  the  proper  responsibilities  of  his  employment. 

5.  That  if  there  be  any  doubt  of  the  correctness  of  the  fore- 
going propositions,  according  to  the  law  of  England  or  other 
countries,  there  is  none  according  to  the  law  of  New  York, 
where  the  shipment  in  this  case  was  made. 

6.  But  if  the  libellants  be  wrong  on  the  general  point  (viz. 
that  common  carriers  cannot,  in  New  York  at  least,  limit  their 
responsibility  at  all  by  notice),  still  the  effect  of  notice,  if  any 
effect  Whatever  be  given  to  it,  can  only  be  to  relieve  the  car- 
rier from  liability  for  ectrcun-dinary  losses  or  occurrences.  He 
is  still  liable  for  losses  within  his  own  warranty,  express  or  im- 
plied, or  occasioned  by  his  own  negligence  or  misconduct. 

The  libellants  contend,  therefore, 

7.  That  there  is  no  suflcient  proof  of  notice  in  this  case ; 
and, — 

8.  That  if  notice  be  proved,  it  does  not  relieve  the  respond- 
ents from  their  imjdied  warranty  with  regard  to  the  vessel,  her 
seaworthiness,  her  equipment,  the  competency  of  her  crew  and 
commander,  the  mode  of  stowing  cargo,  and  the  navigation 
and  general  management  of  her  as  a  carrying  vessel. 

And  the  libellants  will  maintiain,  as  a  rule  of  evidence  fit  to 
govern  this  case,  that  if  a  vessel  be  lost  in  fair  weather,  with- 
out the  presence  of  any  external  cause  or  occurrence  adequate 
to  the  production  pf  the  loss,  the  legal  presumption  is  that  she 
was  either  xmseaworthy  or  was  improperly  navigated,  conduct- 
ed, or  managed ;  and  to  discharge  the  respondents,  this  pre- 
sumption must  be  met,  answered,  and  overthrown,  by  clear  and 
satisfactory  proof. 
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The  liliellants  contend  that  there  is  in  the  case  no  such  clear 
and  satisfactory  proof  as  is  sufficient  to  aveicome  the  legal  jae* 
sumption ;  and  they  insist,  further,  that  there  is  proof  that,  iii 
point  of  fact,  the  respondents'  warranty  was  not  complied  with 
in  various  respects,  and  among  others  in  these,  viz. :  —  that  the 
furnaces  were  unsafe  and  insufficient ;  that  there  was  no  proper 
casing  to  the  steam-chimney,  nor  any  safe  lining  of  the  deck 
whelre  the  chimney  passed  through  ;  that  dry  pine  wood  was 
habitually  kept  in  a  very  exposed  situation ;  that,  especially, 
there  was  a  very  improper  stowage  or  disposition  of  the  cargo 
on  board,  considering  what  that  cargo  was ;  that  the  boat  had 
no  tiller  chain  or  rope,  such  as  the  act  of  Ck)ngress  as  well  as 
common  prudence  required ;  that  there  were  on  board  no  fire- 
buckets,  properly  prepared  and  fitted  with  heaving-lines ;  that 
the  fire-engine  was  in  one  part  of  the  boat,  while  the  hose  be- 
longing to  it  was  kept  or  left  in  another,  and  where  it  was  in- 
accessible when  the  fire  broke  out ;  and  that  in  other  respects 
the  respondents  were  guilty  of  negligence,  the  more  culpable, 
as  the  same  boat  had  actually  taken  fire  in  her  last  preceding 
vo3rage,  and  no  measure  of  caution  had  been  taken  to  prevent 
a  recurrence  of  the  accident. 

1st  point.    As  to  the  question  of  jurisdiction. 

The  counsel  upon  the  oiher  side  have  ai^[ued  this  question 
as  if  it  were  the  decision  of  the  court  which  vested  the  juris- 
diction in  it,  immediately  under  the  Constitution,  without  the 
intervention  of  an  act  of  Congress,  and  that  if  the  court  were 
to  decide  with  us,  the  jurisdiction  must  remain  in  its*  full  ex- 
tent until  an  alteration  of  the  Constitution.  Bat  the  Constitu- 
tion vests  in  Congress  the  power  to  distribute  this  jurisdiction 
amongst  the  courts  of  the  United  States,  as  the  public  good 
may  require.  The  courts  only  take  what  Congress  confers. 
Congress  may  confer  a  jurisdiction  as  large  as  the  grant  con- 
tained in  the  Constitution,  as  they  have  done  in  the  Judiciary 
Act  of  1789 ;  or  they  may  abridge  and  restpct  the  jurisdiction 
within  such  limits  as  they  think  proper.  They  may  enact  the 
statutes  of  Richard,  with  my  Loid  Coke's  construction.  They 
may  even  take  away  the  jurisdiction  over  seamen's  wages  and 
bottomry  bonds.  Congress  can  also  regulate  the  forms  of  pro- 
cess and  the  modes  of  proceeding  in  the  courts  of  admiralty, 
and  can  provide  for  the  trial  by  jury  of  all  issuea. 

Upon  such  a  construction  of  the  grant,  the  people  retain  the 
whole  subject  under  their  own  control,  to  be  regulated  as  ex- 
perience and  the  progress,  of  events  may  render  expedient.  If 
they  find  it  too  Itffge  under  the  Judiciary  Act  of  1789,  they  can 
limit  it ;  if  they  prefer  that  the  remedy  should  be  confined  to 
cases  tn  rem,  they  can  so  restrict  it ;  if  they  wish  a  process  in 
personam  as  well  as  in  r^;,  they  can  leave  the  law  as  it  is. 
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Whereas,  by  the  construction  contended  for  by  our  adyersa- 
ries,  the  court  are  urged  to  disable  Congress,  and  the  people 
through  Congress,  from  conferring  such  jurisdiction  as  their 
interests  may  require.  The  statutes  of  Richard,  with  my  Lord 
Coke's  construction  of  them,  become  a  part  of  the  Constitution 
of  the  United  States,  and  impose  upon  the  people  and  Con- 
gress a  perpetual  disability  to  enlarge  the  jurisdiction,  however 
much  their  interests  may  require  it,  without  an  alteration  of 
the  Constitution.  The  members  of  the  Convention  were  states- 
men, civilians,  and  common  lawyers ;  they  were  engaged  in 
framing  an  instrument  of  government,  which  they  hop^,  and 
which  we  hope,  will  endure  for  ages.  The  great  objects  of 
the  confederacy  were  conmierce  and  union.  Is  it  not  absurd 
to  suppose  that  men,  engaged  in  such  a  work,  would  have  in- 
corporated into  the  compact  of  government  such  distinctions 
as  to  remedies  in  rem  and  in  personam  as  are  contended  for 
by  the  counsel  for  the  respondents  ?  Would  they  not  have 
conferred  the  larger  power  upon  Congress,  and  thus  lefr  the 
subject  to  be  regulated  as  experience  should  show  was  most 
expedient  ? 

It  is  said,  however,  in  answer  to  this,  that,  if  the  court 
should  now  decide  that  it  does  not  possess  the  jurisdiction, 
Congress  can  hereafter  enlarge  the  junisdiction.  But  the  pres- 
ent "grant  is  coextensive  with  the  grant  of  power  to  Congress 
itself  in  the  Constitution.  The  words  used  are  the  same  in 
both  instruments.  If,  then.  Congress  have  already  exhausted 
their  power  by  vesting  the  coiirts  with  the  whole  of  it,  how 
can  any  fund  remain  in  reserve  upon  which  Congress  can  draw 
for  a  fresh  supply  ? 

But  it  is  contended,  by  the  counsel  upon  the  other  side,  that 
the  English  system  of  admiralty,  as  it  existed  in  1787^  became 
bodily  transferred,  just  as  it  then  stood,  into  the  Constitution 
of  the  United  States.  Without  inquiring,  for  the  present, 
into  the  absurd,  contradictory,  and  inconsistent  principles  upon 
which  the  common  lawyers  of  England  had  placed  the  sys- 
tem, let  us  examine  how  far  it  would  be  suitable  and  apfvopri- 
ate  to  the  United  States,  —  how  far  it  would  be  adapted  to  our 
condition,  and  adequate  to  carry  out  one  of  the  great  objects 
for  which  the  people  adopted  the  Constitution.  This  object 
was  to  promote  commerce.  The  preamble  indicates  this.  The 
United  States  was  a  maritime  nation,  with  an  inmiense  extent 
of  sea-coast,  indented  with  bays,  rivers,  and  harbours,  the  nav- 
igation of  which  was  dangerous.  A  few  considerations  will 
serve  to  show  that  the  limited  construction  contended  for  by 
the  other  side  would  eminently  fail  in  promoting  this  essential 
object  of  the  union. 
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As  to  pilotage. 

The  English  admiralty  had  no  jurisdiction  over  pilotage,  ex- 
cept upon  the  high  seas,  where  it  was  not  needed. 

{Mr^  Greene  here  illustrated  the  necessity  of  the  supervision 
of  the  federal  government  oVer  the  subject  of  pilotage,  be- 
cause of  its  importance,  its  peculiar  applicability  to  admiralty 
jurisdiction,  the  meritorious  character  of  the  services  rendered, 
d&c.,  ice. ;  also  over  the  subject  of  material  men,  inasmuch  as 
the  States  were  foreign  to  each  other  as  to  jurisdiction ;  also 
over  the  subject  of  salvage,,  inasmuch  as  the  English  admiralty 
had  jurisdiction  over  salvage .  only  where  the  property  of  the 
ship  wrecked  was  not  cast  ashore ;  see  6  Howard,  452 ;  also 
over  the  subject  of  collisions  in  bays,  harbours,  and  navigable 
rivers,  which  are  purely  a  .maritime  subject,  and  more  apt  to 
occur  than  collision^  on  the  high  seas.) 

The  subject  of  affireightment  is  not  within  the  admiralty  ju- 
risdiction of  England,  dthough  the  subject  of  seamen's  wages 
is  so.  But  freight  is  the  mother  of  wages.  The  whole  sub- 
ject of  affireightment  is  purely  maritime,  and  within  the  juris- 
diction of  all  the  Continental  courts,  and  of  Scotland,  to  this 
day.     1  Sumner,  655,  658,  559. 

What  are  the  history  and  principles  of  fenglish  admiralty  ju- 
Etidiction,  as  settled  by  the  common  law  courts  ?  ^T^e  princi- 
m^e  is,  that  if  a  contract  be  made  upon  land,  to  be  performed 
itMon  the  sea,  or  made  upon  the  sea,  to  be  performed  upon  land, 
the  courts  oif  admiralty  have  no  jurisdiction.  But  they  caa 
only  interfere  where  contracts  are  made  upon  the  sea,  to  be 
performed  upon  the  sea, — such  as  a  note  of  hand,  given  at  sea, 
to  be  paid  at  sea,  or  an  agreement  to  convey  real  estate,  to  be 
executed  upon  the  voyage.  Lord  Kenyon  admitted  this  to  be 
absurd.  In  3  T.  R.,267,  he  says,  —  "If  the  admiralty  have  ju- 
risdiction over  the  subject-matter,  to  say  that  it  is  necessary  for 
the  parties  to  go  upon  the  sea,  in  order  to  execute  the  instru- 
ment, bordeis  upon  absurdity."  The  common  law,  as  to  all 
other  than  maritime  contracts,  is,  that  the  law  of  the  place  of 
performance  is  to  govern ;  but  this  rule  is  set  aside  as  to  admi- 
ralty. The  general  rule  which  governs  all  courts,  as  to  thei^ 
jurisdicticn,  is  the  subject-matter.  This  is  the  rule  in  chan- 
cery, in  the  ecclesiastical  courts,  and  the  common  law  courts, 
upon  every  branch  of  jurisdiction  ^cept  the  admiralty ;  and  in 
that  case  alone  the  inquiry  is,  not  whether  the*  contract  be  of 
a  maritiQie  nature,  but  whether  it  was  made  within  the  body 
of  a  county.  The  statutes  of  Richard  are  relied  upon  for  this 
rule,  and  these  statutes  are  declared  by  Lord  Coke  to  be  in 
affirmance  of  the  common  law.  From  whatever  source  this 
rule  of  jurisdiction  was  derived, — whether  from  the  statutes 
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of  Richaid  or  from  the  common  law, — if  it  be  an  arbitrary 
role,  and  not  fomided  in  any  jnst  principle,  it  ia  unreasonable 
to  suppose,  that  the  people  of  the  United  States  meant  to  make 
it  a  part  of  their  federal  compact.  But  neither  the  common 
law  nor  the  statutes  of  Richard  are  jiistly  chargeable  with  this 
absurd  rule  of  jurisdiction.  It  rests  entirely  upon  the  author- 
ity of  Lord  Coke,  who  was  a  great  common  lawyer,  but  no 
civilian. 

(Mr.  Oreene  then  cited  the  ancient  commissions  in  admiral- 
ty, the  ordinance  of  Edward  I.,  confirmed  by  ordinance  of 
Edward  III.,  the  statutes,  of  Richard  II.  and  Henry  IT.,  to 
show  that  the  object  of  all  of  them  was  to  place  the  admiralty 
jurisdiction  in  the  same  position  where  Edward  III.  had  placed 
it,  which  did  not  justify  the  rule  in  question.) 

The  history  of  Lord  Coke's  controversy  with  Lord  Chancel- 
lor Ellesmere  shows  the  extent  to  which  he  desired  to  push 
the  exclusive  jurisdiction  of  the  courts  of  common  law.  3  Bl. 
Comm.  44  Lord  Coke's  enmity  to  the  admiralty  has  been  a 
subject  of  comment  by  the  common  law  judges  in  later  times, 
particularly  by  Mr.  Justice  Duller ;  but  they  were  bound  by  the 
authority  of  his  decisions,  however  much  they  may  have  con- 
demned the  principle  on  which  they  were  founded.  And 
now,  at  this  late  day,  this  court  are  called  upon  to  incorporate 
these  deciMons  into  the  American  Constitution,  and  thus  de- 
prive the  American  people  of  the  power,  through  their  repro^ 
sentatives  in  Congress,  so  to  regulate  this  jurisdiction  as  tJheir 
interests  may  require. 

The  preservation  of  the  trial  by  jury  is  said  to  be  the  great 
object  for  which  these  decisions  were  made.  It  was  alleged 
that  the  admiralty  had  no  trial  by  jury,  that  the  judge  was  the 
immediate  representative  of  the  crown,  and  that  the  subject 
had  no  participation  in  the  proceedings  of  his  court.  This 
was  very  plausible  in  England,  but  it  has  no  application  to 
this  country;  and  even  in  England  itself  the  reason  is  not 
sound.  If  the  trial  by  jury  be  of  such  importance  as  to  ex- 
clude the  admiralty  jurisdiction  from*  certain  classes  of  cases 
of  ..a  maritime  character,  why  is  the  jurisdiction  of  the  Lord 
Chancellor  allowed  in  that  country  ?  His  jurisdiction  extends 
over  the  whole  kingdom,  and  controls  and  annuls  the  judg- 
ments of  the  common  law  courts.  He  is  the  immediate  ad- 
viser of  the  king,  and. keeper  of  his  conscience.  He  is  a 
member  of  the  I^ivy  Council,  a  politician,  appointed  and  re- 
moved as  his  party  succeeds  or  falls.  There  is  no  jury  trial  in 
his  court,  except  at  his  discretion ;  and  he  never  orders  an  issue 
to  be  tried  before  a  jury,  except  when  the  evidence  is  so  doubt- 
ful that  he  can  come  to  no  satisfactory  conclusion,  and  he  then 
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puts  upon  a  jury  the  responsibility  of  guessing.  The  United 
States  courts  are  invested  by  the  Constitution  with  this  power, 
and  they  exercise  it,  sitting  as  circuit  courts  in  the  dLSerent 
States. 

How  have  the  common  law  courts  of  England  extended 
their  own  jiurisdiction,  whilst  so  scrupulous  respecting  that  of 
others  ?  The  venue  was  originally  local  in  cases  of  contracts 
and  personal  torts,  as  well  as  in  real  actions.  The  jury  must 
come  from  the  vicinage ;  and  therefore,  where  the  transaction 
occurred  at  sea,  no  jury  could  try  the  case.  But  a  videlicet 
gave  to  these  courts  jurisdiction  over  the  ocean,  and  the  de- 
fendant was  not  allowed  to  deny  the  fiction.  This  was,  in 
fact,  an  encroachment  upon  the  admiralty.  The  Court  of 
King's  Bench  had  originally  no  jurisdiction  over  contracts,  but 
was  confined  to  cases  of  trespass.  But  a  fiction  which  was  not 
permitted  to  be  denied  gave  jurisdiction  over  matters  of  con- 
tract, and  a  similar  fiction  enlarged  the  jurisdiction  of  the  Court 
of  Exchequer  also. 

Two  arguments  are  urged  against  the  jurisdiction  over  the 
present  case :  — 

1st.  It  takes  away  the  trial  by  jury.  . 

2d.  It  encroaches  upon  the  jurisdiction  of  the  State  tribu- 
nals. 

1st.  It  takes  away  the  trial  by  jury. 

Nothing  can  be  clearer  than  that  our  ancestors  attached  a 
high  value  to  the  righ'  of  trial  by  jury..  But  there,  is  a  wide 
difference  between  an  English  admiralty  judge  and  one  ap- 
pointed under  the  Constitution  of  the  United  States.  The 
reasons  for  entertaining  a  jealousy  against  the  former  do  not 
apply  to  the  latter.  In  the  United  States,  admiralty  judges,  as 
well  as  common  law  judges,  are  appointed  by  and  responsible 
to  the  people,  in  some  form  or  other.  There  is,  therefore,  no 
political  reason  for  restraining  the  jurisdiction  of  a  court  of  ad- 
miralty. If  our  American  ancestors  were  jealous  of  the  juris- 
diction of  the  vice-admiralty  courts  of  the  colonies,  the  reason 
for  that  jealousy  ceased  when  we  became  an  independent  peo- 
ple.. A  vice-admiralty  judge  of  the  colonies  was  the  represent- 
ative of  the  crown ;  the  people  of  the  colonies  had  no  voice 
nor  participation  in  his  proceedings.  It  was  a  foreign  tribunal, 
enforcing,  amongst  other  things,  the  obnoxious  laws  of  trade. 
But  when  the  people  of  the  United  States  came  to  frame  a 
government  for  themselves,  and  to  establish  a  judiciary  which 
should  be  ultimately  responsible  to  them,  nothing  can  more 
clearly  show  how  well  the  Conv^tion  and  Congress  understood 
their  change  of  position,  than  the  insertion  into  the  Judiciary 
Act  of  1789  of  the  clause  which  makes  seizures  upon  tide-wa- 
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ter,  for  breaches  of  the  revenue  laws,  cognizable  in  the  courts 
of  the  United  States,  as  courts  of  iadmiralty.  No  trial  by  jury 
was  provided.  This  branch  of  the  vice-admiralty  jurisdiction 
was  most  bitterly  complained  of  by  the  colonies ;  and  yet  the 
first  Congress  ^Jtich  sat  under  the  Constitution^mvested  the 
courts  of  the  United  States  with  the  same  power.  It  was  com- 
posed of  many  of  the  same  men  who,  in  the  Convention,  had 
framed  the  Constitution,  and  who  had  also  been  members  of 
the  Congress  whose  measures  led  to  the  Revolution.  The  ju- 
risdiction thus  given,  for  penalties  and  forfeitures  upon  tide- 
water, is  in  direct  contradiction  to  the  English  system.  But 
it  was  known  to  the  members  of  the  Convention  that  a  jury 
trial  could  be  prescribed  by  an  act  of  Congress  in  the  courts 
of  admiralty.  It  was  so  in  the  colonial  vice-admiralty  of  Yir- 
ginia. 

It  may  be  mentioned,  also,  that  chancery  jurisdiction  was 
given  to  the  courts  of  the  United  States  by  the  Constitution. 
There  is  here  no  trial  by  jury,  and  yet  it  controls  and  annuls 
the  judgments  of  common  law  courts.  Chancery  courts  exist- 
ed in  most  of  the  colonies, — in  New  York,  Yii^inia,  &c.,^ — 
and  their  existence  was  never  complained  of,  because  they  were 
established  by  the  colonies  themselves. 

2d.  It  encroaches  upon  the  jurisdiction  of  the  State  tribu- 
nals. 

This  argument  begs  the  question.  It  assmnes  that  such  ju- 
risdiction would  be  an  encroachment.  We  deny  it.  The 
words  of  the  grant  in  the  Constitution  are,  "  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction,"  They  are  words  of  the 
most  comprehensive  import ;  and  from  the  language  used,  as 
well  as  from  the  reasonableness  of  the  thing,  we  say  that  the 
people  must  be  presumed  to  have  intended  a  jurisdiction  which 
was  needful  and  proper  to  carry  out,  or  to  aid  in  carrying  out, 
the  great  commercial  purposes  of  the  Constitution.  In  adopt- 
ing, the  Constitution,  the  people  intended  to  confer  upon  Ae 
federal  government  all  the  powers  needful  to  accomplish  the 
purposes  for  which  it  was  formed.  State  courts  are  governed 
by  the  common  law,  and  not  the  law  maritime.  The  decisions 
of  one  ^tate,  moreover,  are  not  binding  on  another,  and  thus 
there  would  be  no  uniformity.  Whilst  the  regulation,  of  the 
commerce  of  the  country  was  in  the  hands  of  Uie  federal  gov- 
ernment, if  its  courts  had  no  jurisdiction  over  commercial 
questions  which  might  arise  out  of  that  conunerce,  there  would 
be  one  law  in  New  York,  another  in  Massachusetts,  and  a  third 
in  some  other  State. 

(Mr.'  Chreene  continued  much  fiuther  his  illustrations  of  this 
matter.  But  for  them,  or  for  his  arguments  upon  the  other 
points  of  the  case,  there  is  not  room.) 
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Mr,  Webster^  upon  the  same  side  with  Mr.  Oreene^  laid 
down  the  following  propositions,  which  he  illustrated  at  con- 
siderable length. 

This  court  has  decided,  — 

First.  That  the  admiralty  jurisdiction  of  this  government 
is  not  limited  to  the  admiralty  jurisdiction  as  it  existed  in 
England  in  1789.  The  English  rules,  therefore,  are  not  to  be 
regarded.     Waring  v.  Clarke,  5  Howard,  441. 

Second.  That  a  suit  in  admiralty  lies  for  a  tort  committed 
on  the  high  seas,  or  elsewhere  within  the  ebb  and  flow  of  the 
tide.  .  Waring  v.  Clarke,  5  Howard,  441. 

Third.  That  in  cases  of  tort^  the  proceeding  may  as  well 
be  in  personam  as  in  rem.  Manro  v.  The  Almeida,  10 
Wheaton,  473. 

Fourth.  That  in  case  of  contract  where  there  is  a  lien,  the 
admiralty  jurisdiction  arises,  though  the  contract  may  be  made 
on  land.  Pe3rroux  v.  Howard,  7  Peters,  324 ;  The  Greneral 
Smith,  4  Wheaton,  438. 

Fifth.  That  the  true  question  in  cases  of  contract  is  this, 
to  wit,  whether  the  service  agreed  to  be  performed,  and  per- 
formed, be  in  its  nature  a  maritime  service.  This  excludes 
policies  of  insurance,  but  includes  affreightment  and  all  con- 
tracts to  carry  over  and  upon  tide- waters.  7  Peters,  324; 
Lord  Mansfield  and  other  English  judges;  Hall's  Admiral- 
ty, 1. 

Sixth.  In  cases  of  contract,  the  proceeding  may  be  in  per- 
s<mamy  as  well  as  in  rem.  There  would  be  a  great  inconsis- 
tency if  this  were  not  so.  In  cases  whe]:e  nothing  more  is 
sought  than  damages  for  the  non-fulfilment  of  a  contract, 
there  are  two  objects,  and  two  only,  in  proceeding  by  way  of 
seizure  of  the  rem.  One  to  compel  an  appearance  in  the  liti- 
gation, the  other  to  obtain  security.  Both  thesQ  are  identical 
with  the  proceeding  by  way  of  attaching  the  defendant's  goods, 
as  in  the  case  in  10  Wheaton.  But  it  is  important  to  remem- 
ber, that,  in  cases  of  the  seizure  of  the  rem,  the  judgment  or 
satisfaction  is  not  limited  to  the  proceeds  of  the  sale  thereof. 
If  a  balance  remain  unsatisfied,  execution  process  goes  against 
the  defendant  in  personam,  if  he  has  appeared  and  contested 
the  suit.  In  this  case,  therefore,  the  plaintiff  proceeds  in  per- 
sonam with  as  much  regularity  as  belongs  to  any  proceeding 
in  rem.  Besides,  as  the  res  went  to  the  bottom,  how  could 
there  be  any  proceeding  in  rem.  If  there  were  another  case 
exactly  like  this,  except  that  in  such  case  a  spar,  or  a  sail,  or 
the  caboose-house,  having  been  found  floating,  should  have 
been  seized,  would  thi^  court  ha  e  tal^en  jurisdiction  in  one 
case  and  not  in  the  other  ?  10  Wheaton,  ubi  supra. 
32» 
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Seyenth.  The  court  jiaying  decided  that  the  constitutional 
g^rant  of  admiralty  and  maritime  jiiri9diction  to  the  govem- 
ment  of  the  United  States  is  not  to  be  limited  by  the  rules 
which  restrained  the  English  admiralty  in  1789,  it  follows  of 
course,  that  the  jurisdiction  of  the  courts  of  the  United  States 
should  naturally  be  coextensive  with  the  granted  power/unless 
Congress  has  otherwise  declared;  and  as  the  Judiciary  Act 
of  1789,  section  ninth,  expressly  rests  in  the  District  Courts 
of  the  United  States  original  cognizance  of  all  civil  causes  of 
admiraUy  and  maritime  jurisdiction,  then  whatever  this  court 
adjudges  to  be  a  case  of  admiralty  and  maritime  jurisdiction 
belongs  originally  to  the  District  Court,  and  invests  that  court 
necessarily  with  the  power  of  all  process  and  proceedings  fit 
and  proper  for  the  exetcise  of  its  jurisdiction,  subject  to  regu- 
lation by  Ccmgress. 

Eighth.  It  is  not,  probably,  doubted  that  the  giant  of  ad-^ 
miralty  and  maritime  jurisdiction  to  the  government  of  the 
United  States  is  exclusive,  or  that  no  state  now  retains  any 
such  power ;  and  so  absolutely  indispensable  has  such  a  juris- 
diction been,  found  to  be  on  the  interior  lakes  and  rivers,  that 
Congress  has  been  obliged  to  provide,  and  ha^  provided,  for  its 
exercise  on  those  waters.     See  Act  of  1845. 

The  only  objection  to  this  necessary  law  seems  to  be,  that 
Congress,  in  passing  it,  was  shivering  and  trembling  under  the 
apixehension  of  what  might  be  the  ultimate  consequence  of 
the  decision  of  this  court  in  the  case  of  the  Thomas  Jefferson- 
It  pitched  the  power  upon  a  wrong  location. 

Its  proper  home  was  in  the  admiralty  and  maritime  grants 
as. in  all  reason,  and  in  the  common  seiise  of  all  mankind  out  of 
England,  admiralty  and  maritime  jurisdiction  ought  to  extendi 
and  does  extend,  to  all  navigable  waters,  fresh  or  salt. 

The  Reporter  understands  that  Mr.  Chief  Justice  Taney, 
Mr.  Justice  McLean,  and'  Mr.  Justice  Wayne,  concurred  in  the 
following  opinion. 

Mr.  Justice  NELSON. 

This  is  an  appeal  from  the  Circuit  Court  of  the  United 
States,  held  in  and  for  the  District-  of  Rhode  Island,  in  a  suit 
originally  commenced  in  the  DlstrictrCourt  in  admiralty,  end 
m  which  the  Merchants'  Bank  of  Boston  were  the  libellants, 
and  the  New  Jersey  Steam  Navigation  Company  the  respond- 
ents. 

The  suit  was  instituted  upon  a  contract  of  affireightment,  for 
the  purpose  of  recovering  a  large  amount  of  specie  lost  in  the 
Lexington,  oiie  of  the  .steamers  of  the  respondents  running 
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between  New  York  and  Providence,  which  took  fire  and  ■ 
consumed,  on  the  night  of  the  13th  of  January,  1840,  on  Long 
Island  Sound,  about  four  miles  off  Huntington  lighthouse, 
and  between  foity  and  fifty  miles  from  the  former  city. 

The  District  Court  dismissed  the  lihel  pro  forma,  and  entered 
a  decree  accordingly.  An  appeal  was  taken  to  the  Circuit 
Court,  where  this  decree  of  dismissal  was  reversed,  and  a  de- 
cree entered  for  the  libellants  for  the  sum  of  $22,224,  with 
costs  of  suit. 

The  case  is  now  before  this  court  for  review. 

William  F.  Hamden,  a  resident  of  Boston,  was  engaged  in 
the  business  of  carrying  for  hire  small  packages  of  goods,  spe- 
cie, and  bundles  of  all  kinds,  daily,  for  any  persons  choosing  to 
employ  him,  to  and  firom  the  cities  of  Boston  and  New  York, . 
using  the  public  conveyances  between  these  cities  as  the  mode 
of  transportation.  For  this  purpose,  he  had  entered  into  an 
agreement  with  the  respondents  on  the  5th  of  August,  1839, 
by  whichj  in  consideration  of  $  250  per  month,  to  be  paid 
monthly,  they  agreed  to  allow  him  the  privilege  of  transporting 
in  their  steamers  between  New  York  and  Providence  a  wooden 
crate  of  the  dimensions  of  five  feet  by  five  feet  in  width  and 
height,  and  six  feet  in  length,  (contents  unknown,)  until  the 
31st  of  December  following,  subject  to  these  conditions :  — 

1.  The  crate  with  its  contents  to  be  at  all  times  exclusively 
at  the  risk  of  the  said  Hamden,  and  the  respondents  not  in  any 
event  to  be  responsible,  either  to  him  or  his  employers,  for  the 
loss  of  any  goods,  wares,  merchandise,  money,  &c.,  to  be  con- 
veyed or  transported  by  him  in  said  crate,  or  otherwise  in  the 
boats  of  said  company. 

2.  That  he  should  annex  to' his  advertisements  published  in 
the  public  prints  the  following  notice,  and  which  was,  also,  to 
be  annexed  to*  his  receipts  of  goods  or  bills  of  .lading :  — 

^'  Take  notice.  —  William  F.  Hamden  is  alone  responsible 
for  the  loss  or  injury  of  any  articles  or  property  committed  to 
his  care ;  nor  is  any  risk  assumed  by,  nor  can  any  be  attached 
to,  the  proprietors  of  the  steamboats  in  which  his  crate  may  be 
and  is  transported,  in  respect  to  it  or  its  contents,  at  any  time.*' 

This  arrangement  expired  on  the  31st  of  December,  1839, 
but  was  on  that  day 'renewed  for  another  year,  and  was  in 
existence  at  the  time  of  the  loss  in  question. 

A  few  days  previous  to  the  loss  of  the  Lexington^  the  libel- 
lants employed  Hamden  in  Boston  to  collect  firom  the  banks  in 
the  city  of  New  York  checks  and  drafts  to  the  amount  of  about 
9  46,000,  which  paper  was  received  by  him  and  forwarded  to  his 
agent  in  that  city.  With  directions  to  collect  and  send  home  the 
same  in  the  usud  way.    Eighteen  thousand  dollars  of  this  simi 
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was  pat  in  the  crate  on  board  of  that  vessel  on  the  13th  of  Jan- 
uary, for  the  purpose  of  being  conveycMl  to  the  libellants,  and 
was  on  board  at  the  time  she  was  lost,  on  the  evexiing  of  that 
day. 

Upon  this  statement  of  the  case,  three  objections  have  been 
taken  by  the  respondents  to  the  right  bf  the  Ubellants  to  re- 
"cover  :'■ — 

1.  That  the  suit  is  not  maintainable  in  their  names.  That, 
if  accountable  at  all  for  the  loss,  they  are  accountable  to  Ham- 
den,  with  whom  the  contract  for  carrying  the  specie  was  made. 

^  That  if  the  suit  can  be  maint^ed  in  the  name  of  the  li- 
beUants,  they  must  succeed,  if  at  all,'  through  the  contract  with 
Han&den,  which  contract  exempts  them  firom  all  responsibility 
as  earners  of  the  specie ;  and, 

3.  That  the  District  Court  had  no  jurisdiction^  the  contract 
bf  afSreightment  not  being  the  subject  of  admiralty  cognizance. 

We  shall  examine  these  several  objections  in  their  order. 

I.  As  to  the  right  of  the  libellants  to  maintain  the  suit. 

They  had  employed  Hpmden  to  collect  checks  and  drafts  on 
the  banks  in  the  city  of  New  York,  and  to  bring  home  the  pro^ 
ceeds  in  specie.  He  had  no  interest  in  the  money,  or  in- the 
contract  with  the  respondents  for  its  conveyance,  except  what 
was  derived  firom  the  p6ssession  in  the  execution  of  his  agency. 
The  general  property  remained  in  the  libellants,  the  real  own- 
ers, subject  at  all  times  to  their  direction  and  control ;  and  any 
loss  that  might  happen  to  it  in  the  course  of  the  shipment 
would  fall  upon  them. 

This  would  be  cleady  so  if  Hamden  is  to  be  regarded  as  a 
private  agent ;  and  even  if  in  the  light  of  a  common  carrier  of 
this  description  of  goods,  the  result  would  not  be  changed,  so 
far  as  relates  to  the  right  of  pi^perty. 

The  carrier  has  a  lien  on  the  goods  for  his  freight,  if  not  paid 
in  advance.;  but  subject  to  this  claim  he  can  set  up  no  right  of 
property  or  of  possession  against'  the  general  owners.  (Story 
on  Bailments,  4  93,  g.) 

The  carrier,  saysBuller,  J.,  is  considered  in  law  the  agent 
or  servant  of  the  ownier,  and  the  possession  of  the  agent  is  the 
possession  of  the  owner.    (4  T.  R.'490.) 

Under  these  circumstances,  the  contract  between  Harnden 
and  the  respondents  for  the  transportation  of  tho  specie  was,  in 
contemplation  of  law,  a  contract  between  them  and  the  libel- 
lants ;  and  although  made  in  his  own  name,  and  without  dis- 
closing his  employers  M  the  time,  a  suit  liay  be  maintained  di- 
rectly upon  it  in  their  nivmes. 

It  would  be  otherwise,  in  a  court  of  law,  if  the  contract  was 
under  sed.    (Story  oh  Agency,  ^  160.) 

It  rested  in  parol,  iu  tins  case,  at  the  time  of  the  loss. 
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in  Sims  v,  Bond^  5  Bam.  &;  AdoL  393,  the  court  obsei^ed 
that  it  was  a  well-established  rule  of  law,  that,  where  a  con* 
tract,  not  under  seal,  is  made  by  an  agent  in  his  own  name  for 
an  undisclosed  principal,  either  the  agent  or  the  principal  may 
sue  on  it ;  the  defendant  in  the  latter  case  being  entitl^  to  be 
placed  in  the  same  situation,  at  the  time  of  the  disclosure  of  the 
real  principal,  as  if  the  agent  had  been  the  contracting  party. 

The  same  doctrine  is  affirmed  by  Baron  Parke,  in  deliveriog 
the  judgment  of  the  court  in  Higgins  v.  Senior,  8  Mees.  £ 
Weis.  834,  844,  in  the  Court  of  Exchequer.  In  that  case,  it 
was  held  that  the  suit  might  be  maintained  on  the  contract, 
either  in  the  name  of  the  principal  or  of  the  agent,  and  that, 
too,  although  required  to  be  in  writing  by  the  statute  of  firauds. 

The  rule  is,  also,  equally  well  established  in  this  country,  as 
may  be  seen  by  a  reference  to  the  cases  of  Beebee  v.  Rob- 
ert, 12  Wend.  413,  Taintor  v.  Prendergast,  3  Hill,  72,  and 
Sanderson  v.  Lamberton,  6  Binney,  129. 

The  last  case  is  like  the  one  before  us.  It  was  an  action  by 
-the  owners  directly  upon  the  sub-contract  made  by  the  first 
with  the  second  carrier  for  the  conveyance  of  the  goodsi  in 
whose  hands  they  were  lost. 

The  cases  are  numerous  in  which  the  general  owner  has  sus- 
tained an  action  of  tort  against  the  wrong-doer  for  injuries  to 
the  property  while  in  the  hands  of  the  bailee.  The  abore 
cases  show  that  it  may  be  equally  well  su8taiq,ed  for  a  breach 
of  contract  entered  into  between  the  bailee  and  a  third  person. 
The  court  look  to  the  substantial  parties  in  interest,  with  a 
Tiew  to  avoid  circuity  of  action  ;  saving,  at  the  same  time,  to 
the  defendant  all  the  rights  belonging  to  him  if  the  suit  had 
been  in  the  name  of  the  agent. 

.  We  think,  therefore,  that  the  actit>n  Iras  properly  brought  in 
the  name  of  the  libellants. 

IL  The  next  question  is  as  to  the  duties  and  liabilities  of 
the  respondents,  as  earners,  upon  their  contract  with  Hamden. 
As  the  libellants  claim  through  it,  they  must  affirm  its  proviff* 
ions,  so  far  as  they  may  be  consistent  with  law. 
,  The  goneral  liability  of  the  carrier,  independently  of  itny 
special  agreement,  is  familiar.  He  is  chargeable  as  an  insurer 
of  the  goods,  and  accountable  for  any  damage  or  loss  that  may 
happen  io  them  in  the  course  of  the  conveyance,  unless  arising 
from  inevitable  accident,  —  in  other  words,  the  act  of  God  or 
the  public  enemy.  The  liability  of  the  respondents,  therefore, 
would  be  undoubted,  were  it  not  for  the  special  agreement  im- 
der  which  the  goods  were  shipped. 

•  The  question  is,  to  what  extent  has  this  agreement  qualified 
the  common  law  liability  ? 
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We  lay  out  of  the  case  the  notices  published  by  the  lespood* 
ents,  seeking  to  limit  their  responsibility,  because,  — 

1.  The  carrier  cannot  in  tiiis  way  exonerate  himself  £rom 
duties  which  the  law  has  annexed  to  his  employment ;  and, 

2.  The  special  agreement  with  Hamden  is  quite  as  compre- 
hensive in  restricting  their  obligation  as  any  of  the  published 
notices. 

A  question  has  been  made,  whether  it  is  competent  for  the 
carrier  to  restrict  his  obligation  even  by  a  special  agreement. 
It  was  very  Allly  considered  in  the  case  of  Gould  and  others 
V.  HilY  and  others,  2  Hi)l,  623,  and  the  conclusion  arrived  at 
that  he  could  not.  See  also  HoUister  r.  Nowlen,  19  Wend* 
240,  and  Cole  v.  Goodwin,  ib.  272,  282. 

As  the  extraordinary  duties  annexed  to  his  employment  con- 
cern only,  in  the  particular  instance,  the  parties  to  the  trans- 
action, involving  simply  rights  of  property,  —  the  safe  cus- 
tody and  delivery  of  the  goods,  —  we  are  unable  to  perceive 
any  well-founded  objection  to  the  restriction,  or  any  stronger 
reasons  forbidding  it  than  exist  in  the  case  of  any  other  in- 
surer of  goods,  to  which  his  obligation  is  analogous;  and 
which  depends  altogether  upon  tfa»  contract  between  the 
parties. 

The  owner,  by  entering  into  the  contract,  virtually  agrees, 
that,  in  respect  to  the  particular  transaction,  the  carrier  is  not 
to  be  reganled  as  in  the  etercise  of  his  ^blic  employment ; 
but  as  a  private  person,  who  incurs  no  responsibility  beyond 
that  of  an  ordinary  bailee  for  hire,  and  answerable  only  for 
misconduct  or  negligence. 

The  right  thus  to  restrict  the  obligation  is  admitted  in  a 
large  class  of  cases'  founded  on  bills  of  lading  and  charter- 
parties,  where  the  exception  to  the  common  law  liability 
(other  than  that  of  inevitable  accident)  has  been,  from  time  to 
time,-  enlarged,  and  th<e  risk  diminished,  by  the  express  stipula- 
tion of  the  parties.  The  right  of  th§  carrier  thus  to  limit  his 
liability  in  the  shipment  of  goods  has,  we  think,  never  been 
doubted. 

But  admittmg  the  right  thus  to  restrict  his  obligation,  it  by 
no  means  follows  that  he  can  do  so  by  any  act  of  his  own« 
He  is  in  the  -exercise  of  a  sort  of  public  office,  and  has  public 
duties  to  perform,  from  which  he  should  uot  be  permitted  to 
exonerate  himself  without  the  assent  of  the  ^nrties  concerned. 
And  this  is  not  to  be  implied  or  infened  from  a  general  notice 
to  the  public,  limiting  his  obligation,  which  may  ot  may  not 
be  assented  to.  He  is  bound  to  receive  and  carry  all  the  goods 
offered  for  transportation,  subject  to  all  the  responsibilities  inci- 
dent to  his  employment,  and  is  liable  to  an  action  in  case  of 
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refusal.  And  we  agree  witk  the  court  in  the.  case  of  Hollis* 
ter  V.  Nowlen,  that,  if  jmy  implication  is  to  be  indulged  from 
the  delirery  of  the  goods  under  the  general  notice,  it  is  as 
strong  that  the  owner  intended  to  insist  upon  his  rights,  and 
the  duties  of  the  carrier*  as  it  is  that  he  assented  to  dieir 
qualification. 

The  burden  of  proof  lies  on  the  carrier,  atid  nothing  short 
of  an  express  stipulation  by  parol  or  in  writing  should  be  per* 
mitted  to  discharge  him  from  duties  which  Uie  law  has  an- 
nexed to  his  employment  The  exemption  from  these  duties 
should  not  depend  upon  implication  on  inference,  founded  on 
doubtful  and  conflicting  eridence  ;  but  should  be  specific  and 
certain,  leaving  no  room  for  controversy  between  the  parties. 

The  special  agreement,  in  this  case',  under  which  the  goods 
were  shipped,  provided  that  they  should  be  conveyed  at  the 
risk  of  Hamden ;  and  that  the  respondents  were  not  to  be  ac« 
countable  to  him  or  to  his  epuployers,  in  any  event,  for  loss  or 
damage. 

The  languiige  is  general  and  broad,  and  might  very  well 
comprehend  every  description  of  risk  incident  to  the  shipment. 
But  we  think  it  wouUPbe  going  flurther  than  the  intent  of  the 
parties,  upon  any  fair  and  reasonable  construction  of  the  agree* 
ment,  were  we  to  regard  it  as  stipulating  for  wilful  miscon- 
duct, gross  negligence,  or  want  of  ordinary  care,  either  in  the 
seaworthiness  of  the  vessel,  her  proper  equipments  and  furni- 
ture, or  in  her  management  by  the  master  and  hands. 
,  This  is  the  utmost  effect  that  was  given  to  a  general  notice, 
both  in  EiUgland  and  in  this  coimtry,  when  allowed  to  restrict 
the  carrier's  liability,^though  as  broad  and  absolute  in  its 
t»ms  as  the  special  agreement  before  us  (Story  on.Bailm.. 
.^  570) ;  nor  was  it  allowed  to  exempt  him  from  accountability 
for  losses  occasioned  by  a  defect  in  the  vehicle,  or  mode  of 
conve3rance  used  in  the  transportation.  '  (13  Wend.  611,  627, 
628.) 

Although  he  was  allowed  to  exempt  himself  from  losses 
arising  out  of  events  and  accidents  against  which  he  was  a  sort 
of  insurer^  yet,  inasmuch  as  he  had. undertaken  to  carry  the 
goods  firom  one  (dace  to  another,  he  was  deemed  to  have  in- 
curred the  same  degree  of  responsibility  as  that  which  attaches 
to  a  private  person,  engaged  casually  in  the  like  occupation, 
and  was,  therefore,  bound  to  use  ordinary  care  in  the  custody 
of  the  goods,  and  in  their  delivery,  and  to  provide  proper  vehi- 
cles and  means  of  conveyance  for  their  transportation. 

This  rule,  we  think,  diould  govern  the  construction  of  the 
agreement  in  question. 

If  it  is  competent  at  all  for  the  carrier  to  stipulate  for  the 
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gross  negligence  of  himself,  and  his  servants  or  agents,  in  the 
transportation  of  the  goods,  it  should  be  required  to  be  done, 
at  least,  in  terms  that  would  leave  no  doubt  as  to  the  meaning 
of  the  parties. 

The  respondents  having  succeeded  in  restricting  their  liabil- 
ity as  carriers  by  the  special  agreement,  the  buiden  of  prov- 
ing that  the  loss  was  occasioned  by  the  want  of  due  care,  or 
by  gross  negligence,  lies  on  the  Ubellants,  which  would  be 
otherwise  in  the  absence  of  any  such  restriction.  We  have 
accordingly  looked  into  the  proofs  in  the  case  with  a  view  tq 
the  question. 

There  were  on  board  the  vessel  one  hundred  and  fifty  bales 
of  cotton,  part  of  which  was  stowed  away  on  and  along  side 
of  the  boiler-deck,  and  around  the  steam-chimney,  extending 
to  within  a  foot  or  a  foot  and  a  half  of.  the  casing  of  the 
same,  which  was  made  of  pine,  and  was  itself  but  a  few 
inches  from  the  chimney.  The  cotton  around  the  chimney 
extended  from  the  boiler  to  within  a  foot  of  the  upper  deck. 

The  fire  broke  out  in  the  cotton  next  the  steam-chimney, 
between  the  two  decks,  at  about  half  past  seven  o'clock  in  the 
evening,  and  was  discovered  before  it  had  made  much  progress. 
If  the  vessel  had  been  stopped,  a  few  buckets  of  water,  in  all 
probability,  would  have  extinguished  it.  No  effort  seems  to 
have  been  made  to  stop  her,  but,  instead  thereof,  the  wheel  was 
put  hard  a-port,  for  the  purpose  of  heading  her  to  the  land.  In 
this  act,  one  of  the  wheel-ropes  parted,  being  either  burnt  or 
broken,  in  consequence  of  which  the  hands  had  no  longer  any 
control  of  the  boat. 

Some  of  them  then  resorted  to  the  fire-engine,  but  it  was 
found  to  be  stowed  away  in  one  place  in  the  vessel,  and  the 
hose  belonging  to  it,  and  without  which  it  was  useless,  in  an- 
other, and  which  was  inaccessible  in  consequence  of  the  fire. 

They  then  sought  the  fire-buckets.  Two  or  three  only,  in 
all,  could  be  found,  and  but  one  of  them  properly  prepared  and 
fitted  with  heaving-lines ;  and,  in  the  emei^ncy,  the  specie- 
boxes  were  emptied,  and  used  to  carry  water. 

The  act  of  Congress  (5  Statutes  at  Large,  306,  ^  9)  made  it 
the  duty,  at  the  time,  of  these  respondents  to  provide,  as  a  part 
of  the  necessary  furniture  of  the  vessel,  a  suction-hose  and  fire- 
engine,  and  hose  suitable  to  be  worked  in  case  of  fire,  and  to 
carry  the  same  on  every  trip,  in  good  order ;  and  further  pro- 
vided, that  iroit  rods  or  chains  should  be  employed  and  used  in 
the  navigation  of  steamboats,  instead  of  wheel  or  tiller  ropes. 

This  latter  provision  was  wholly  disregarded  on  board  the 
vessel  during  the  trip  in  question ;  and  the  former  also,  as  we 
have  seen,  for  all  practical  or  usefid  purposes. 
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We  think  there  was  great  want  of  care,  and  which  amount^ 
ed  to  gross  negligence,  on  the  part  of  the  respondents,  in  the 
stowage  of  the  cotton ;  especially,  regarding  its  exposure  to  fire 
from  the  condition  of  the  covering  of  the  boiler^eck,  and  the 
casing  of  the  8team-<;himney.  The  former  had  been  on  fire  on 
the  previous  trip,  and  a  box  of  goods  partly  consumed.  Also, 
for  the  want  of  proper  furniture  and  equipments  of  the  vessel, 
as  required  by  the  act  of  Congress,  as  well  as  by  the  most  pru- 
dential considerations. 

It  is,,  indeed,  difficult,  on  studying  the  facts,  to  resist  the 
conclusion,  that,  if  there  had  been  no  fault  on  board  in  the 
particulars  mentioned,  and  the  emergency  had  been  met  by  the 
officers  and  crew  with  ordinary  firmness  and  deliberation,  the 
terrible  calamity  that  befell  the  vessel  and  nearly  all  on  board 
would  have  been  arrested. 

We  are  of  opinion,  therefore,  that  the  respondents  are  liable 
for  the  loss  of  the  specie,  notwithstanding  the  special  agree- 
ment under  which  it  was  shipped. 

III.  The  remaining  question  is  as  to  the  jurisdiction  of  the 
court. 

By  the  second  section  of  the  third  article  of  the  Constitu- 
tion, it  is  declared  that  *'  the  judicial  power  shall  extend  "  *'  to 
all  cases  of  admiralty  and  maritime  jurisdiction." 

The  ground  of  objection  to  the  jurisdiction,  in  this  case, 
rests  upon  the  assumption,  that  this  provision  had  reference  to 
the  jurudiction  of  the  High  Court  of  Admiralty  in  England,  as 
restrained  by  the  statutes  of  13  and  16  Richard  II.,  or  as  exer- 
cised in  the  colonies  by  the  courts  of  vice-admiialty,  which, 
as  their  decisions  were  subject  to  the  appellate  power  of  the 
High  Court  at  home,  with  few  exceptions,  and  those  by  act  of 
Parliament,  were  confined  within  the  same  limits. 

This  is  the  foundation  of  the  argument  in  support  of  the 
restricted  jurisdiction,  and  which,  it  is  claimed,  excludes  the 
contract  in  question. 

Under  the  statutes  of  Richard,  as  expounded  by  the  common 
law  courts,  in  cases  of  prohibition  against  the  admiralty,  its 
jurisdiction  over  contracts  was  confined  to  seamen's  wages, 
bottomry  bonds,  and  contracts  made  and  to  be  executed  on  the 
high  seas. 

If  made  on  land,  or  within  the  body  of  an  English  county, 
though  to  be  executed,  or  the  service  to  be  performed,  upon 
the  sea,  or  if  made  upon  the  sea,  but  to  be  executed  upon 
the  land,  in  either  case  it  was  held  by  the  comifion  law  courts 
that  the  admiralty  had  no  jurisdiction.  In  the  first,  because 
the  place  where  the  contract  was  made,  and  in  the  second, 
where  it  was  to  be  ^rformed,  was  within  the  body  of  the 
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county,  and,  of  course,  within  the  cognizance  of  the  common 
law  courts,  which  excluded  the  addiindty. 

It  is  not  to  be  denied,  therefore,  if  the  grant  of  power  in  the 
Constitution  had  reference  to  the  jurisdiction  of  the  admiralty 
in  England  at  the  time,  and  is  to  be  governed  by  it,  that  the 
present  suit  cannot  be  maintained,  as  the  District  Court  of 
Rhode  Island  had  no  jurisdiction. 

But  in  answer,  to  this  view,  and  to  the  ground  on  which  it 
rests,  we  have  been  referred  to  the  practical  construction  that 
has  been  given  to  the  Constitution  by  Congress  in  the  Judiciary 
Act  of  1789,  which  established  the  courts  of  admiralty,  and 
assigned  to  them  their  jurisdiction ;  and  also  to  the  adjudica- 
tions of  this,  and  of  the  Circuit  and  District  Courts,  in  adini* 
ralty  cases,  which  not  only  reject  the  very  limited  jurisdiction 
in  England,  but  assert  and  uphold  a  jurisdiction  much  mote 
comprehensive,  both  in  respect  to  contracts  and  torts,  and 
which  has  beei^  exercised  ever  since  the  establishment  of  these 
courts.  And  it  is  insisted,  that,  whatever  may  have  been  the 
doubt,  originally,  as  to  the  true  construction  of  the  grant, 
whether  it  had  reference  to  the  jurisdiction  in  England,  or  to 
the  mote  enlarged  one  that  existed  in  other  maritime  coun- 
tries, the  question  has  become  settled  by  legislative  and  judicial 
interpretation,  which  ought  not  now  to  be  disturbed. 

We  are  inclined  to  concur'in  this  view,  and  shall  proceed  to 
state  some  of  the  grounds  in  support  of  it. 

By  the  ninth  secition  of  the  Judiciary  Act  of  1789,  which 
established  the  admiralty  courts,  it  is  declared  that  the*  Dis- 
trict Courts  ''  shall  have  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  including 
all  seizures  under  the  laws  of  impost ,  navigation j  or  trade  of 
the  United  StateSi  where  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea  fty  vessels  of  ten  or  more 
tons  burden^  within  their  respective  districts^  as  well  db  upon 
the  high  seas  ;  saving  to  suitors^  in  all  cases  j  the  right  of  a 
common  law  remedy,  where  the  common  law  is  compete  to 
give  «." 

The  High  Court  of  Admiralty  in  England  never  had  original 
jurisdiction  of  causes  arising  under  the  revenue  laws,  or  laws 
concerning  the  navigation  and  trade  of  the  kingdom.  They 
belong,  exclusively,  to  the  jurisdiction  of  the  Court  of  Ex- 
chequer, in  which  the  proceedings  arc  conducted  as  at  common 
law. 

That  court  exercises  an  appellate  power  ever  the  decisions 
of  the  vice-admiralty  courts  in  revenue  cases  in  the  colonies ; 
even  that  power  was  doubted,  till  affirmed  by  the  Court  of 
Delegates,  on  an  appeal  from  a  decision  of  the  vicO'^admiralty 
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court  in  South  Carolina,  in  1764.  Since  then,  it  has  been  ex* 
ercised ;  but  this  is  the  extent  of  its  power  over  revenue  cases, 
or  cases  arising  under  the  navigation  laws. 

Thus  it  will  be  seen  that  a  very  wide  departure  from  the 
English  limit  of  admiralty  jurisdiction  took  place  within  two 
years  after  the  adoption  of  the  Constitution ;  and  that,  too,  by 
the  Congress  called  upon  to  expound  the  grant  with  a  view  to 
the  establishment  of  the  proper  tribunals  to  cany  it  into  ex- 
ecution. 

The  oonstitutionality  of  this  act  of  Congress,  and,  of  course, 
the  true  construction  of  the  grant  in  the  Constitution,  became 
a  subject  of  discussion  before  this  court,  at  a  very  early  day, 
on  several  occasions,  and  received  its  jparticular  consideration^ 

The  first  case  that  mvolved  the  question  was  the  case  of 
The  Yengeance,  in  1796,  nine  years  after  the  adoption  of  the 
Constitution.    (3  Dallas,  297.) 

The  vessel  was  seized  by  the  marshal  in  the  port  of  New 
York,  as  forfeited  under  an  act  of  Congress,  prohibiting  the  ex- 
portation of  arms,  and  libelled  and  condemned  in  the  District 
Court.  On  appeal,  the  Circuit  Court  reversed  the  decree  and 
dismissed  the  proceedings ;  upon  which  an  appeal  was  taken 
to  this  court 

On  the  argument,  the  Attorney-General  took  two  grounds 
for  reversing  the  decree.  The  second  was,  that,  even  if  the 
proceeding  could  be  considered  a  civil  suit,  it  was  not  a  suit  of 
admiralty  and  maritime  jurisdiction ;  and  therefore  the  Circuit 
Court  should  have  remanded  it  to  the  District  Court,  to  be  tried 
before  a  jury.  He  referred  to  the  ninth  section  of  the  Judi- 
ciary Act,  which  declared,  that  "  the  trials  of  issues  of  fact  in 
the  District  Courts,  in  all  causes  except  dvil  causss  of  admiralty 
and  maritime  jurisdiction,  shall  be  by  jury,"  and  insisted,  that 
a  libel  for  a  violation  of  the  navigation  laws  was  not  a  civil 
suit  of  admiralty  jurisdiction ;  that  the  principles  regulating  the 
admiralty  jurisdiction  in  this  country  must  be  such  ds  were 
consistent  with  the  common  law  of  England  at  the  period  of 
the  Revolution ;  that  there  admiralty  causes  must  be  causes 
arising  wholly,  upon  the  sea,  and  not  within  the  precincts  of 
any  county ;  that  the  act  of  exporting  arms  mast  have  com- 
menced on  land,  and  if  done  part  on  land  and  part  on  the  sea, 
the  authorities  held  that  the  admiralty  had  no  jurisdiction. 

The  court  took  tim^  to  consider  the  question,  and  on  a  sub- 
sequent day  gave  judgment,  holding  tluit  the  suit  was  a  civil 
cause  of  admiralty  and  maritime  jurisdiction,  and  therefore 
rightfully  tried  by  the  District  Court  without  a  jury ;  that  the 
case  was  one  coming  within  the  general  admiralty  powers  of 
the  court ;  and,  for  a  like  reason,  it  was  held  that  the  appeal  to 
the  Circuit  Court  was  regular,  and  properly  disposed  of. 
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It  will  be  obsenred  that  the  seLi.'^re,  in  this  case,  was  in  the 
port  of  New  York,  and  within  the  body  of  the  county,  which 
extends  to  Sandy  Hook. 

The  next  .case  that  came  before  the  court  was  the  case  of 
The  Schooner  Sally^  in  1806,  which  arose  in  the  Maryland  dis- 
trict, and  involved  the  same  question  as  in  the  case  of  the  Yen- 
geance,  and  was  decided  in  the  same  way. 

But  the  most  important  one,  as  it  respects  the  question  be- 
fore us,  was  the  case  of  The  Schooner  Betsey,  in  1808  (4 
Cranch,  443).  This  vessel  was  seized  fof  a  violation  of  the 
non-intercourse  act  between  the  United  States  and  St.  Domin- 
go, in  the  port  of  Alexandria,  in  this  District.  She  was  con- 
demned in  the  District  Court ;  but  on  appeal  the  Circuit  Court 
reversed  the  decree,  from  which  an  appeal  was  taken  to  this 
court. 

Mr.  Lee,  who  had  argued  the  case  of  the  Vengeance,  ap- 
peared for  the  claimant^  and  requested  permission  to  argue  the 
point  again  more  at  large,  namely,  whether  the  case  was  one 
of  admiralty  and  maritime  jurisdiction  ;  and  in  this  argument 
will  be  found  the  ground  and  substance  of  all  the  aiguments 
which  have  been  since  urged  in  favor  of  the  limited  construc- 
tion of  the  admiralty  power  under  the  Constitution. 

He  referred  .to  the  terms  of  the  grant  in  the  Constitution, 
and  denied  that  Congress  could  make  cases  of  admiralty  juris- 
diction; nor  could  it  confer  on  the  federal  courts  jurisdiCi* 
tion  of  a  case  which  was  not  of  admiralty  and  maritime  cog- 
nizance at  the  time  of  the  adoption. of  the  Constitution. 
That  the  seizure  of  a  vessel  within  the  body  of  a  county,  for 
a  breach  of  a  mun'lcipal  law  of  trade,  was  not  of  admiralty 
cognizance,  —  that  it  was  never  so  considered  in  England,  -v 
that  all  seizures  in  that  country  for  a  violation  of  the  revenue 
and  navigation  acts  were  tried  by  a  jury,  in  the  Court  of  Ex- 
chequer, according  to  the  course  of  the  common  law,  —  that 
the  High  Court  of  Admiralty  in  England  exercised  no  jurisdic- 
tion in  revenue  cases,  —  and  insisted,  that  if  the  ninth  section 
of  the  Judiciary  Act  was  to  be  construed  as  including  revenue 
cases  and  seizures  under  the  navigation  acts  as  civil  causes  of 
admiralty  and  maritime  jurisdiction,  the  act  was  repugnant  to 
the  Constitution,  and  void. 

The  court  rejected  the  argument,  and  held  that  the  case  was 
not  distmguishable  from  that  of  the  Vengeance,  and  which 
they  had  already  determined  belonged  properly  to  the  juris- 
diction of  the  admiralty.  They  observed,  that  it  was  the  place 
of  seizure,  and  not  the  place  of  committing  the  offence,  that  de- 
termined the  jurisdiction,  and  regarded  it  as  clear  that  Congress 
meant  "ttr  discriminate  between  seizures  on  waters  navigable 
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from  the  sea,  and  seizures  on  land  or  on  waters  not  navigable, 
.  and  to  class  the  former  among  the  civil  causes  of  admiralty  and 
maritime  jurisdiction. 

Similar  objections  were  taken  to  the  jurisdiction  of  the  court 
in  the  cases  of  The  Samuel  and  The  Octavia  (1  Wheat.  9  and 
20),  and  received  a  similar  answer  from  the  court. 

We  have  been  more  particular  in  referring  to  these  cases, 
and  to  the  arguments  of  cbunsel,  because  they  shbw,  — 

1.  That  the  arguments  used  in  the  present  case  against  the 
jurisdiction,  and  in  favor  of  restricting  it  to  the  common  law 
limit  in  England  at  the  Revolution,  have  been  heretofore  pre- 
sented  to  the  court,  on  several  occasions,  and  at  a  very  early 
day,  and  on  each,  after  full  consideration,  were  rejected,  and  the 

Judgment  of  the  court  placed  upon  grounds  altogether  inconsis- 
tent with  that  mode  pf  construing  the  Constitution ;  and, 

2.  They  affirm  the  {nractical  construction  given  to  the  Con- 
stitution by  Congress  in  the  act  of  1789,  which,  we  have  seen, 
assigns  to  the  District  Courts,  in  4erms,  a  vast  field  of  admiral- 
ty jurisdiction  unknown  to  that  court  in  England. 

The  jurisdiction  in  all  these  cases  is  maintained  on  the  broad* 
ground,  that  the  subject-matter  was  of  admiralty  cognizance, 
as  the  causes  of  action  arose  out  of  transactions  that  had  oc- 
curred upon  the  high  seas,  or  within  the  ebb  and  flow  of  the 
tide  ;  expressly  rejecting  the  common  law  test,  which  was  at- 
tempted to  be  applied,  namely,  that  they  arose  within  the  body 
of  a  county,  and  therefore  out  of  the  limits  of  the  admiralty. 

In  answer  to  an  argument  that  was  pressed,  that  the  offence 
mu8t%(kve  been  committed  upon  land,  such  as  in  case  of  an  ex- 
portation of  prohibited  goods,  the  court  say  that  it  is  the  |dace 
of  seizure,  and  not  the  place  of  computtipg«  the  offence,  that 
decides  the  jurisdiction,  —  a  seizure  upon  the  high  seas  or 
within  tide-waters,  although  the  tide-waters  may  be  within  the 
body  of  a  county. 

Mi  the  gases  thus  arising  under  the  revenue  and  navigation 

'  laws  w^  held  to  be  civil  causes  of  admiralty  and  maritime 

jurisdiction  within  the  words  of  the  Constitution,  and,  as  such, 

were  properly  assigned  to  the  District  Court,  in  the  act  of  1789, 

as  part  of  its  admiralty  jurisdiction. 

They  were  so  regarded,  as  well  in  respect  to  the  subject- 
matter  as  in  respect  to  the  place  where  the  causes  of  action 
had  arisen. 

The  clause  in  the  act  of  i789,'''  saving  to  suitors  in  all  cases 
the  right  of  a  common  law  remedy  where  the  common  law  is 
Competent  to  give  it,"  was  referred  to  on  the  argument  in  sup- 
port of  the  restricted  jurisdiction.  And  it  was  insisted  that  the 
remedy  is  thus  saved  to  both  parties,  plaintiff  and  defendant. 
33  ♦ 
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and  18,  in  effect,  an  exception  from  the  admiralty  power  con- 
ferred upon  the  District  Courts  of  all  causes  in  which  a  remedy 
nught  be  had  at  common  law. 

The  language  is  certainly  peculiar,  and  unfortunate,  if  this 
was  the  object  of  the  clause ;  and  besides,  the  construction 
would  exclude  from  the  District  Court  cases  which  the  sternest 
opponent  of  the-  admiralty  will  admit  properly  belonged  to  it. 

The  common  law  courts  exercise  a  concurrent  jurisdiction  in 
nearly  all  the  cases  of  admiralty  cognizance,  whether  of  tort  or 
contract  (with  the  exception  of  proceedings  in  rem)^  which, 
upon  the  construction  contended  for,  would  be  transferred  from 
the  admiralty  to  the  exclusive  cognizance  of  these  courts. 

The  meaning  of  the  clause  we  think  apparent. 

By  the  Constitution,  the  entire  admiralty  power  of  the  coun* 
try  iJs  lodged  in  the  federal  judiciary,  and  Congress  intended  by 
the  ninth  section  to  invest  the  District  Courts  with  this  power, 
as  courts  of  original  jurisdiction. 

The  term  ''  exclusive  original  cognizance  "  is  used  for  this 
purpose,  and  is  intended  to  be  exclusive  of  the  State,  as  well 
as  of  the  other  federal  courts. 

The  saving  clause  was  inserted,  probably,  from  abundant 
caution,  lest  the  exclusive  terms  in  which  the  power  is  confer- 
red on  the  District  Courts  might  be  deemed  to  have  taken  away 
the  concurrent  remedy  which  had  before  existed. 

This  leaves  the  concurrent  power  where  it  stood  at  common 
law. 

The  clause  has  no  application  to  seizures  arising  under  the 
revenue  laws,  or  laws  of  navigation,  as  these  belong  exclusive- 
ly to  the  District  Courts.  (Slocum  v.  Mayberry,  2  Wheat.  1 ; 
Gelston  v.  Hoyt,  3  ib.  246.) 

If  the  thing  seized  is  acquitted,  then  the  owner  may  prose- 
cute the  wrong-doer  for  the  taking  and  detention,  either  in  ad- 
miralty of  at  common  law.    The  remedy  is  concurrent.    (Ibid.) 

2.  Another  class  of  cases  in  which  jurisdiction  has  always 
been  exercised  by  the  admiralty  courts  in  this  country,  but 
which  is  denied  in  England,  are  suits  by  ship-carpenters  and 
material  men,  for  repairs  and  necessaries,  made  and  furnished 
to  ships,  whether  foreign  or  in  the  port  of  a  State  to  which 
they  do  not  belong,  or  in  the  home  port,  if  the  municipal  laws 
of  the  State,  give  a  lien  for  the  work  and  materials.  (1  Pe- 
ters's  Adm.  R.  227,  233,  note  ;  Bee's  Adm.  R.  106  ;  4  Wash. 
C.  C.  R.  453 ;  1  Payne,  620 ;  Gilpin,  D.  C.  R.  203,  473 ;  1 
Wheat.  96;  4  ib.  438  j  9  ib.  409;  lOib.  428;  7  Peters,  324; 
11  ib.  176.) 

The  principle  stated  in  the  case  of  The  General  Smith,  4 
Wheat.  438,  and  which  has  been  repeated  in  all  the  subse- 
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quent  cases,  is,  that  where  lepairs  have  been  made  or  necessa- 
ries  furnished  to  a  foreign  ship,  or  to  a  ship  in  the  ports  of  a 
State  to  which  she  does  not  belong,  the  general  maritime  law 
gives  a  lien  on  the  ship  as  security,  and  the  party  may  maintain 
a  suit  in  admiralty  to  enforce  his  right.  But  as  to  repairs  or 
necessaries  in  the  port  or  State  to  which  the  ship  belongs,  the 
case  is  governed  altogether  by  the  local  law  of  the  State,  and 
no  lien  is  implied  iinless  recognized  by  that  law.  But  if  the 
local  law  gives  the  lien,*it  may  be  enforced  in  admiralty. 

The  jurisdiction  in  these  cases,  as  will  be  seen  from  the  au- 
thorities referred  to,  appear^  to  have  been  exercised  by  the  Dis- 
trict Courts  from  the  time  df  their  earliest  organization,  and 
which*  was  affirmed  by  this  court  the  first  time  the  qu^iion 
came  before  it. 

The  District  Court  of  South  Carolina,  in  1796,  in  the  case 
pf  North  and  Yesfey  r.  The  Brig  Eagle,  Bee's  R.  79,  maintained 
a  libel  for  supplies  furnished  a  foreign  vessel,  and  considered 
the  question  as  a  very  clear  one  at  that  day.  See  also  Pritchard 
V.  The  Lady  Horatia,  p.  169,  decided  in  1800. 

Judge  Winchester,  district  judge  of  the  Maryland  district; 
maintained  the  jurisdiction,  in  a  most  able  opinion,  at  a  very 
early  day.    (1  Peters's  Adm.  R.  233,  note.^ 

The  same  opinion  was  also  entertained  by  Judge  PeterSi  of 
ihe  Pennsylvania  district.    (1  Peters,  227.) 

Since  then,  the  jurisdiction  appears  to  have  been  undisputed. 

We  ref<»  to  these  "^ninions,  not  so  much  for  the  authority 
they  afford,  though  entitled  to  the  highest  respect  as  such, 
but  as  evidence  of  the  line  of  jurisdiction  exercised,  at  that 
early  day,  by  learned  admiralty  lawyers,  in  direct  contradiction 
to  the  theory,  that  the  constitutional  limit  is  to  be  determined 
by  the  jurisdiction  in  England.  They  are  the  opinions  of 
men  of  the  Revolution,  engaged  in  administering  admiralty  law 
as  understood  in  the  country  soon  after  the  adoption  of  the 
Constitution,  fresh  from  the  discussions  which  every  provision 
and  grant  of  power  in  that  instrument  had  undergone.  The 
opinions  may  be  well  referred  to  as  affording  the  highest  evi- 
dence of  the  kw  on  this  subject  in  their  day. 

3.  Another  class  of  cases  in  which  jurisdiction  is  entertained 
by  the  courts  in  this  country  on  contracts,  but  which  is  denied 
in  England,  are  suits  for  pilotage.  (10  Peters,  108).  It  is 
denied  in  England  on  the  ground  of  locality,  the  contract  hav- 
ing been  made  within  the  body  bf  a  county. 

We  shall  pursue  the  examination  no  farther.  The  authori- 
ties, we  thiiiJc.  are  decisive  against  expounding  the  constitu- 
tional grant  according  to  the  jurisdiction  of  the  Englfsh  ad- 
miralty, and  in  favpr  of  a  line  of  jurisdiction  which  fully 
embraces  the  contract  in  question. 
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Before  jurisdiction  can  be  withheld  in  the  case,  the  court 
must  not  only  retrace  its  steps,  and  take  back  several  of  its 
decided  cases,  but  must  also  disapprove  of  the  ground  which 
has  heretofore  been  taken,  and  maintained  in  every  case,  as  the 
proper  test  of  admiralty  jurisdiction. 

Some  question  was  made  on  the  ai^ument  founded  on  the 
circumstance,  that  this  was  a  suit  in  personam. 

The  answer  is,  if  the  cause  is  a  maritime  cause,  subject  to 
admiralty  cognizance,  jurisdiction  is  complete  over  the  person, 
as  well  as  over  the  ship ;  it  must,  in  its  nature,  be  complete, 
for  it  cannot  be  confined  to  one  of  the  remedies  on  the  cbn- 
tract,  when  the  contract  itself  is  within  its  cognizance. 

On  looking  into  the  several  cases  in  admiralty  which  have 
colne  before  this  court,  and  in  which  its  jurisdiction  was  in- 
volved or  came  under  its  observation,  it  will  be  found  that 
the  inquiry  has  been,  not  into  the  jurisdiction  of  the  court  of 
admiralty  in  England,  but  into  the  nature  an<f  subject-matter 
of  the  contract,  —  whether  it  was  a  maritime  contract,  and 
the  service  a  maritime  service,  to  be  performed  upon  the 
sea,  or  upon  waters  within  the  ebb  and  flow  of  the  tide. 
And,  again,  whether  the  service  was  to  be  substantially  per- 
formed upon  the  sea,  or  tide-waters,  although  it  had  coxn- 
menced  and  had  terminated  beyond  the  reach  of  the  tide  ;  if 
it  was,  then  jurisdiction  hgs  always  been  maintained.  But  if 
the  substantial  part  of  th«  service  under  the  contract  is  to  be 
performed  beyond  tide-waters,  or  if  the  contract  relates  exclu- 
sively to  the  interior  navigation  and  trade  of  a  State,  jiurisdic- 
tion  is  disclaimed.  (10  Wheat.  428;  7  Peters,  324;  11  ib. 
175;  12  ib.  72;  6  Howard,  463.) 

The  exclusive  jurisdiction  in  admiralty  cases  was  conferred 
on  the  national  government,  as  closely  connected  with  the 
grant  of  the  commercial  power. 

It  is  a  maritime  court  instituted  for  the  purpose  of  adminis- 
tering the  law  of  the  seas.  There  seems  to  be  ground,  there- 
fore, for  restraining  its  jurisdiction,  in  some  measure,  within 
the  limit  of  the  grant  of  the  commercial  power,  which  would 
confine  it,  in  cases  of  contracts,  to  those  concerning  the  navi- 
gation and  trade  of  the  country  upon  the  high  seas  and  tide- 
waters with  foreign  countries,  and  among  the  several  States. 

Contracts  growing  out  of  the  purely  internal  commerce  of 
the  State,  as  well  as  commerce  beyond  tide-waters,  are  gener- 
ally domestic  in  their  origin  and  operation,  aiid  coiild  scarcely 
have  been  intended  to  be  drawn  within  the  cognizance  of  the 
federal  courts. 

Upon  the  whole,  without  pursiiing  the  examination  farther, 
we  are  satisfied  that  the  decision  of  the  Circuit. Court  below 
was  correct,  and  that  its  decree  should  be  affirmed. 
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Mr.  Justice  CATRON. 

1.  In  my  judgment,  the  New  Jersey  Steam  Ifayigation  Com- 
pany weie  entitled  to  all  the  benejElts  of  Hamden's  coptract 
with  them,  in  regard  to  the  property  of  others  with  which  he 
(Rarndeu)  was  intrusted,  for  the  purpose  of  transporting  it  in 
his  crate.  And  though  the  company  can  rely  on  all  the  defences 
which  they  could  have  relied  upon  if  Hamden  had  sued  them, 
still  I  think  the  libellants  can  maintain  this  suit. 

Had  a  trover  and  conversion  been  made  of  the  money  sued 
for,  or  an  open  trespass  been  committed  on  it  by  throwing  it 
overboard,  by  the  servants  or  agents  of  the  company,  then 
either  Hamden,  the  bailee  of  the  bank,  might  have  sued  the 
company,  or  the  bank  might  have  sued.  As  to  the  right  to 
sue,  in  Uie  case  put,  by  the  bank,  there  can  be  no  doubt ;  as 
such  acts  were  never  contemplated  by  the  contract,  nor  covered 
by  it 

The  Navigation  Company  were  responsible  to  Hamden  (and 
to  those  who  employed  him),  notwithstanding  the  contract,  for 
acts  of  gross  negligence  in  transporting  the  property  destroyed ; 
as,  for  instance,  if  the  servants  of  the  company,  in  navigating 
the  vessel,  omitted  to  observe  even  dight  diligence,  and  failed 
in  the  lowest  degree  of  jHTudence,  to  guard  against  fire,  then 
they  must  be  deemed  in  a  court  of  justice  to  have  been  guilty 
of  gross  negligence ;  by  which  expression  I  mean,  that  they 
acted  reckless  of  consequences  as  respected  the  safety  of  the 
vessel  and  the  lives  and  property  on  board  and  in  their  charge, 
that  such  conduct  was  contrary  to  common  honesty,  and  that 
the  master  and  owners  were  liable  for  loss  by  reason  of  such 
recklessness,  as  they  would  have  been  in  case  of  an  affirmative 
and  meditated  fraud  that  had  occasioned  the  same  loss,  and 
that  this  buming  was  a  tort. 

Whether  it  is  evidence  of  fraud  in  fact,  as  Sir  William  Jones 
intimates,  or  whether  it  is  not,  as  other  writers  on  bailments 
declare,  is  not  worthy  of  discussion.  The  question  is  this. 
Is  the  measure  of  liability  the  same  where  a  ship  is  burned 
because  the  master  and  crew  did  not  observe  the  lowest  degree 
of  pradence  to  prevent  it,  and  in  a  case  where  she  is  wilfiiUy 
burned  ?  This  is  the  question  for  our  consideration.  In  the 
civil  law,  I  apprehend  no  distinction  in  the  cases  put  exists; 
nor  do  I  believe  any  exists  at  common  law.  But  by  the  laws 
of  the  United  States,  such  gross  and  reckless  negligence  as 
that  proved  in  the  case  before  us  was  a  fraud  and  a  tort  on  the 
shippers,  and  the  fire  that  occurred,  and  consequent  loss  of 
life,  a  crime  on  the  part  of  the  master. 

By  the  twelfth  section  of  the  act  of  1838,  chap.  191,  every 
person  employed  on  any  steamboat  or  vessel,  by  whose  negli- 
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gence  to  his  respective  duty  the  life  of  any  perscm  shall  bd 
daitroyed,  shall  be  deemed  guilty  of  manslaughter,  and  subject 
to  conviction  and  imprisonment  at  hard  labor  for  a  time  lot 
exceeding  ten  years.  6  Statutes  at  Large,  306.  .Here  the 
legislature  have  put  gross  negligence  in  the  category  of  crimes 
of  a  high  grade,  and  of  frai^  of  course ;  nor  can  this  court 
assume  a  less  stringent  princii^e,  in  a  case  of  loss  of  property, 
than  Congress  has  recognized  as  the  true  one,  if  life  be  de- 
stroyed by  such  negligence.  From  the  fects  before  us,  I  feel 
warranted  in  saying,  that,  had  the  captain  survived  the  de- 
structicm  of  the  diip  and  the  loss  of  many  lives  by  the  disaster, 
he  would  have  been  clearly  guilty  according  to  the  twelfth 
section. 

One  single  circumstance  is  decinve  of  the  culpable  negli- 
gence. By  section  ninth  of  the  above  act,  it  is  made  ^'the 
duty  of  the  master  and  owner  of  every  steam-vessel  emjdoyed 
on  die  sea,  to  provide,  as  a  part  of  the  necessary  furniture,  a 
suction-hose  and  fire-engine  and  hose  suitable  to  be  worked  on 
said  boat  in  case  gI  fire,  and  carry  die  same  upon  each  and 
every  voyage*,  in  good  order."  This  vessel  had  something  of 
the  kind ;  but  it  was  in  no  order  for  use,  and  a  mere  delusion, 
and  a  sheer  $rand  on  the  law  and  the  public.  Had  there  hem 
such  an  engine  and  hose,  the  firecoula  have  been  extinguished 
in  all  probability,  as  I  apprehend. 

2.  There  was  only  a  single  rigged  bticket  on  board,  end 
nothing  else  to  reach  the  water  with,  and  the  money  of  libel- 
lants  was  thrown  firom  the  boxes,  and  they  used  to  lift  water. 

3.  The  flue  firom  the  furnace  ran  through  three  decks,  and 
was  red-hot  through  the  three  decks,  and  the  cotton  was 
stowed  within  eighteen  inches  on  all  sides  of  this  red-hot  flue, 
and  the  bales  preyed  in,  three  tiers  deep,  from  the  boiler-deck 
to  the  next  deck,  so  that  it  would  have  been  with  much  diffi- 
culty that  the  cotton  could  have  been  removed  should-a  fire 
occur;  there  the  fire  did  occur,  and  the  cotton  was  not  re- 
moved, — wherefore  the  vessel  was  burnt.  And  firom  the  mode 
of  stowage  a  fire  could  hardly  be  avoided,  and  was  to  be  ex- 
pected and  guarded  against. 

Then  as.  to  the  jui^sdiction.  The  fire  occurred  on  the  high 
sea.  It  was  a  tort  there.  The  case  depends  not  on  any  con- 
tract, but  on  mere  tort  standing  beyond  the  contract.  The 
locality  of  the  tort  is  the  loctia  of  jurisdiction.  Locality  is 
the  strict  limit.  2  Bro.  Adm.  Law,  110;  3  Bl.  Comm.  106. 
The  conflict  between  the  Luda  and  De  Soto,  in  Louisiana, 
1847,  5  Howard.  But  especially  2  Bro.  Adm.  Law,  144,  which 
lays  down  the  true  doctrine  as  follows :  ^- 

"  We  have  now  done  with  the  effect  of  the  master's  c<m- 
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tracts  or  violence^  as  to  his  owners,  and  proceed  to  consider 
how  he  and  they  are  affected  by  his  negligence.  And,  firsti  as 
soon  as  merchandises  apd  other  commodities  be  put  on  bc«ud 
a  ship,  whether  she  be  riding  in  a  port  or  haven,  or  upon  the 
high  sea^  the  master  is  chargeable  therewith ;  and  if  the  same 
be  lost  or  purloined,  or  sustain  any  damage,  hurt,  or  loss, 
whether  in  die  haven  or  port  before,  or  upon  the  seas  after>  she 
is  upon  her  vo3^e,  whether  it  be  by  mariners  or  by  any  other 
thrQugh  their  permission,  the  owner  of  the  goods  has  his 
election  to  charge  either  master  or  owners,  or  both,  at  his  pleas- 
ure, — though  he  can  have  but  pne  satisfaction,  —  in  a  court  of ' 
common  law,  if  the  fault  be  comknitted  infra  corfua  comitaius  ; 
in  the  admiralty,  if  $uper  aUwn  mare;  and  if  it  be  on  a  place 
where  there  is  divisum  imperium^  then  in  one  or  the  other, 
according  to  the  flux  or  reflux  of  the  sea." 

I  think  the  libel  in  this  case  covers  my  view  of  it.  It  sets 
out  the  facts  of  how  the  money  was  shipped  in  general  terms, 
but  avers  it  was  lost  by  fire,  and  by  reason  of  an  insufficient 
furnace,  insufficient  machinery,  furniture,  rigging,  and  equip- 
ments, and  the  careless,  negligent,  and  improper  manage* 
ment  of  said  steamboat  Lexington  by  the  servants  and  agents 
of  the  Navigation  Company. 

If  this  technical  objection  had  been  addressed  to  the  court 
below,  it  could  have  been  easily  remedied,  and  cannot  be  £ivor- 
ably  heard  here,  now,  no  doubt,  made  for  the  first  time. 

I  therefore  tlunk  there  was  jurisdiction  in  the  Circuit  Court 
to  try  the  libel ;  and,  secondly,  that  the  decree  was  proper,  and 
ought  to  be  affirmed,  without  alteration. 

Mr.  Justice  DANIEL. 

The  inquiries  presented  for  consideration  in  this  cause  re* 
solve  themselves  into  two  obvious  or  natural  divisions;  the 
one  involving  the  rights  of  the  parties  as  growing  out  of  their 
alleged  undertakings ;  the  other  the  right  of  the  libellant  to 
prosecute  his  claim  in  the  mode  adopt^  in  the  court  below, 
and  the  power  of  the  court  to  adjudicate  it  in'  that  or  in  any 
other  mode  whatever.  This  latter  inquiry,  embracing  as  it  does 
the  nature  and  extent  of  the  admiralty  powers  of  the  govern- 
ment of  the  United  States,  and  by  consequence  the  construc- 
tion of  that  article  of  the  Constitution  by  which  alone  those 
powers  have  been  invested,  challenges  the  most  solemn,  deliber- 
ate, and  careful  investigation.  I  approach  that  investigation 
with  the  diffidence  which  its  wide-spread  interest  and  impor- 
tance, and  a  deep  conviction  of  my  own  deficiences,  cannot  but 
awaken. 

The  foundation,  nay,  the  whole  extent  and  fabric,  of  the  ad« 
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miTfldty  power  of  the  goFeroment  are  to  be  found  in  that 
portion  of  the  second  section  of  the  third  article  of  the  Con- 
stitution, which  declares  that  the  judicial  power  shall  extend 
(amongst  other  subjects  of  cogqizance  there  enumerated)  <'  to 
all  cases  of  admiralty  and  maritime  jurisdiction." 

The  distribution  of  this  admiralty  power  so  created  by  the 
Constitution,  with  reference  to  the  tribunals  by  which,  and  the 
modes  in  which,  it  shall  be  executed,  is  contained  in  the  act 
to  establish  the  judicial  courts  of  the  United  States  of  1789, 
section  ninth,  which  constitutes  the  District  Courts  of  the 
United  States  courts  of  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  and  of  cer- 
tain seizures  under  the  laws  of  imposts,  concluding  or  quali- 
fying this  investment  of  power  with  these  plain  and  signifi£ant 
terms :  — ''  saving  to  suitors,  in  all  cases,  the  right  of  a  commcm 
Uw  remedy,  where  the  common  law  is  competent  to  give  it." 

Looking  now  to  the  provisions  of  the  third  article  of  the  Con- 
stitution, and  to  those  of  the  ninth  section  of  the  Judiciary  Act, 
we  recur  to  the  inquiry.  What  is  this  civil  and  maritime  juris- 
diction derived  from  the  Constitution,  and  vested  by  the  Judi- 
ciary Act  in  the  District  Courts, — what  the  standard  by  which 
its  scope  and  power,  its  ^'  space  and  verge,"  are  to  be  measured, 
— "Vrlut  the  i^es  to  be  observed  in  the  modes  of  its  execu- 
tion ?  Although  the  Constitution  and  act  of  Congress  do  not 
I^ecisely  define  nor  enumerate  the  former,  nor  prescribe  in  forms 
and  precedents  the  latter,  yet  it  will  hardly  be  pretended,  that 
either  the  substance  or  the  forms  of  admindty  jurisdiction  were 
designed  by  the  founders  of  our  jurisprudence  to  be  left  with- 
out limit,  to  be  dependent  on  surmise  merely,  or  controlled  by 
ftshlon  or  caprice.  They  were  both  ordained  in  reference  to 
some  known  standard  in  the  knowledge  and  contemplation  of 
the  statesman  and  legislator,  and  the  ascertainment  of  that 
standard  by  history,  by  legislative  and  judicial  records,  must 
furnish  the  just  response  to  the  inquiry  here  propounded. 

In  tracing  the  origin,  existence,  and  progress  of  the  colonial 
institutions,  or  iu  seeking  illustrations  or  analogies  requisite  for 
the  comprehension  of  those  institutions  down  to  the  period  of 
separation  from  the  mother  courvtry,  it  is  to  the  laws  and 
policy  of  the  latter  that  we  must  chiefly  look  as  guides  to  any 
thing  like  accurate  results  in  our  investigations.  For  the  ne- 
cessity here  intimated,  various  and  obvious  causes  will  at  once 
be  perceived.  As  instances  of  these  may  be  exemplified, — 
1st,-  similarity  of  education  and  opinion,  strengthened  by  inter- 
course and  habit ;  2d,  national  pride,  and  the  partiality  which 
naturally  creates  in  the  ofiiapring  admiration  and  imitation  of 
the  parent;   3d,  identity  of  civil  and  political  rights  in  the 
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people  of  both  regions ;  4thl7)  and  chiefly,  perhaps,  the  jeal* 
ousy  of  the  mother  country  with  regard  to  her  national  unity, 
power,  and  greatness, — a  principle  which  has  ever  prompted 
her  to  bind  in  the  closest  practicable  system  of  efficient  uni- 
formity and  conformity  the  various  members  of  her  extended 
empire.  These  causes  have  had  their  full  effect  in  regulating 
the  rights  of  person  and  of  property  amongst  Bdtish  subjects 
everywhere  within  the  dominions  of  England.  There  is  not, 
and  never  has  been,  a  question  connected  with  either,  in  which 
we  do  not  find  every  Englishman  appealing  to  the  common 
law,  or  to  the  charters  and  statutes  of  England,*  as  defining  the 
nature  and  as  furnishing  the  best  protection  of  his  rights. 
He  uniformly  clings  to  these  ap  constituting  at  once  his  birth- 
right, his  pride,  and  his  security.  Vide  1  Bl..  Comm.  127, 
128.  Would  it  not  be  most  strange,  then,  with  this  strong 
tenacity  of  adherence  to  their  peculiar  national  polity  and 
institutions,  that  we  should  suppose  the  government  or  the 
people  of  England  disposed  to  yield  their  cherished  laws  and 
customs  in  matters  which  peculiarly  affect  them  in  a  national 
point  of  view,  to  wit,  the  administration  of  their  maritime  and 
commercial  rights  and  interests  ?  It  would  seem  to  me  equally 
reasonable  to  expect  that  the  admiralty  courts  of  England,  or 
of  any  part  of  the  dominions  of  England,  in  order  to  define  or 
settle  their  jurisdiction,  would  as  soon  be  permitted  to  adopts  as 
the  source  and  foundation  and  measure. of  their  power,  the 
ordinances,  if  such  there  be,  of  China  or  Thibet,  as  those  of 
France,  Genoa,  or  Venice,  or  of  any  other  portion  of  the-con- 
tinent  of  Europe,  whether  established  by  the  several  local 
governments  on  the  .continent,  qx  based  upon  the  authority 
of  the  civU  law.  With  respect  to  the  realm  of  England,  the; 
origin  and  powers  of  the  Court'  of  admiralty  are  placed  upon 
a  footing  which  leaves  them  no  longer -subjects  of  speculation 
or  uncertainty.  Sir  William  Blackstone,  in  his  Commentaries, 
Tol.  III.  chap.  6,  p.  69,  informs  us, — upoki  the  authority  of  Sir 
Henry  Spelman,  Qlossary,  13,  and  of  Lambard,  Aicheion,  41, 
— that  the  Court  pf  Admiralty  was  first  erected  by  King  Ed- 
ward III.  Sir  Matthew  Hale,  in  his  History  of  the  Common 
Law,  Vol.  I.  p.  61  (London  edition  of  1794;  by  Runnington), 
speaking  of  the  coiirt  of  admiralty,  says,  — ''  This  court  is  not 
bottomed  or  founded  upon  the  authority  of  the  civil  law,  but 
hath  both  its  powers  and  jurisdiction  by  the  law  and  custom  of 
the  realm  in  -such  matters  as  are  proper  for  its  cognizance." 
And  in  a  note  (m)  by  the  editor  to  the  page  just  cited,  it  is 
said,  —  "  The  original  jurisdiction  of  the  admiralty  is  either  by 
the  connitance  or  permission  of  the,  common  law  courts.  The 
statutes  are  oifly  in  affirmance  of  the  common  law,  and  to  pre- 
VOL.  VI.  34 
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vent  the  great  power  which  the  admiralty  had  gotten  in  con- 
sequence  of  the  Laws  of  Oleron.  That,  generally  speaking,  the 
courts  of  admiralty  have  no  jurisdiction  in  matters  of  contracts 
done  or  made  on  land ;  and  the  true  reason  for  their  jurisdic- 
tion in  matters  done  at  sea  is,  because  no  jury  can  come  from 
thence ;  for  if  the  matter  arise  in  any  place  from  which  the 
pais  can  come,  the  common  law  will  not  suffer  the  subject  to 
be  drawn  ad  aliud  eramen.**  And  for  this  doctrine  are  cited 
12  Reports,  129 ;  Roll.  Abr.  531 ;  Owen,  122 ;  Brownlow,  37  a  ; 
Roll.  Rep.  413;  1  Wilson,  101;  Hobart,  12;  and  Fortescue^, 
De  Laudibus,  103,  edit.  1775.  Again,  Lord  Hale,  Vol.  I.  pp.  49 
-  61,  speaking  of  the  jurisdiction  of  the  admiralty,  lays  down 
the  following  limits  to  its  power :  ^  ^'  The  jurisdictioii  of  the 
admiralty  court,  as  to  the  matter  of  it  is  confined  by  the  laws 
of  the  realm  to  things  done  upon  the  high  sea  only ;  as  dejne- 
dations  and  piracies  upon  the  high  sea ;  offences  of  masters 
and  mariners  upon  the  high  sea;  maritime  contracts  made  and 
to  be  executed  upon  the  high  sea ;  matters  of  prize  and  reprisal 
upon  the  high  sea.  But  touching  contracts  or  things  made 
within  the  bodies  of  the  English  counties,  or  upon  the  land 
beyond  the  sea,  though  the  execution  thereof  be  in  some 
measure  upon  the  high  sea,  as  charter-parties  or  contracts 
made  even  upon  the  high  sea,  —  touching  things  that  are  not 
in  their  own  nature  maritime,  as  a  bond  or  contract  for  the 
payment  of  money, — so  also  of  damages  in  navigable  rivers, 
within  the  bodies  of  counties,  things  done  upon  the  shore  at 
low-water,  wreck  of  the  sea,  ^.,  ^  these  things  belong  not  to 
the  admiral's  jurisdiction.  And  thus  the  common  law  and  the 
statutes  of  13  Richard  II.,  cap.  15,  and  of  15  Richard  11.,  cap. 
3,  confine  and  limit  their  jurisdiction  to  matters  maritime,  and 
such  only  as  are  done  upon  the  high  sea." 

In  this  cursory  view  of  Lord  Hale  of  the  admiralty  jurisdic- 
tion, there  is  one  feature  which  cannot  escape  the  most  super- 
ficial observation ;  and  that  is,  the  extraordinary  care  of  this 
learned  judge  to  avoid  every  implication  from  un<$ertainty  or 
obscurity  of  terms,  which  might  be  wrested  as  a  pretext  for  the 
assumption  of  power  not  clear,  well  founded,  and  legitimate. 
In  the  extract  above  given,  it  will  be  seen  that  the  sea,  as  the 
theatre  of  the  admiralty  power,  is  mentioned  in  eight  different 
instances,  in  every  one  of  which  it  is  accompanied  with  the 
adjunct  high.  Altum  mare  is  given  as  the  only  legitimate 
province  of  the  admiral's  authority ;  and  then,  as  if  to  exclude 
the  possibility  of  improper  implication,  are  placed  in  immediate 
and  striking  contrast  the  transactions  and  the  situations  as  to 
which,  by  the  common  law  and  the  statutes  of  Enghnd,  the 
interference  of  the  admiralty  was  utterly  inhibited.     '<  But," 
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li0  proceeds  to  say,  "  touching  contracts  or  thinga  made  withM 
the  bodies  of  the  English  counties^  or  upcm  the  land  beyond 
the  sea,  though  the  execution  thereof  be  in  womb  measoie  upon 
•the  high  sea,  as  charter-parties  or  contracts  made  even  upon 
the  high  sea, — .touching  thinga  that  are  not  in  their  own  nik 
ture  maritime,  as  a  bpnd  or  contract  tot  the  payment  of  money^ 
— so  also  of  iifXDBgeB  in  nayigable  risers,  within  the  bodies 
of  English  counties,  things  done  upon  the  shore  at  low-water, 
wreck  of  the  sea,  d&c.,  —  these  things  belong  not  to  the  admi- 
ral's  jurisdiction.'' 

Sir  William  Blackstone,  treating  of  the  cognisance  of  private 
wrongSi  Book  3,  chap.  7,  p.  106,  speaks  of  iiquries  cognizable 
by  the  maritime  or  admiralty  courts.  ^^  These  courts/'  says 
this  writer,  "have  jurisdiction  and  power  to  try  and  determine 
all  maritime  causes,  or  such  injuries  as,  although  they  are  in 
their  nature  of  common  law  cognizance,  yet,  being  committed 
on  the  high  seas,  out  of  the  reach  of  our  ordinary  courts  of 
justice,  are  therefore  to  be  remedied  in  a  peculiar  court  of  their 
own.  All  admiralty  causes  must,  therefore,  be- causes  arising 
whoUy  upon  the  sea."  He  then  cites  the  statutes  13  and  15 
Rick  n.,  Co.  Litt.  260,  Hob.  79,  and  5  Reports,  106,  for  the 

Ksitions  thus  asserted.  I  shall,  in  the  progress  of  this  opinion, 
re  occasion  further  to  remark -upon  this  language,  ^'courts 
inaritime  or  admiralty  courts,"  here  used  by  this  learned  com^ 
mentator,  when  I  come  to  speak  of  an  interpretation  placed 
upon  the  second  section  of  the  third  article  of  the  Constitu- 
tion, as  impiying  an  enlargement  of  the  poweih  conferred,  from 
a  connection  of  the  terms  adimiraUy  and  maritime  in  the  sec^ 
tion  just  mentioned.  What  I  would  principally  advert  to  here 
is  the  deacription  of  the  causes  denominated  morttfme,  and 
as  falling  solely  and  peculiariy  within  the  admiralty  jurisdic- 
tion, and  to  the  reason  why  they  are  thus  denominated  mari* 
time,  and  as  such  assigned  to  the  admiralty.  They  are,  says 
this  learned  commentator,  ^<  maritime,  or  such  injuries  as,  al- 
though they  are  in  their  nature  of  common  law  cognizance, 
yet,  being  committed  on  tiie  high  seas,  out  of  the  reach  of  our 
ordinary  courts  of  justice,  are  therefore  to  be'«  remedied  in  a  pe- 
culiar court  of  'their  own.  All  admiralty  causes  must,  there- 
fore, be  causes  arising  wholly  upon  the  sea^  and  not  within  the 
precincts  of  any  county."  Here,  then,  is  the  explicit  declara- 
tion, that  it  is  the  theatre,  the  place  of  their  origin  and  perform- 
ance, exclusively,  not  their  rebuion  to  maritime  subjects,  which 
determines  their  forum ;  for  they  are  causes,  says  he,  which  in 
their  nature  may  be  of  common  law  cognizance.  In  this  con- 
nection it  seems  not  out  of  place  to  advert  to  the  discrimina- 
tion made  by  the  same  author  between  the  pretensions  to  power 
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advanced  by  certain  tribunals  which  subsisted  and  grew  up 
rather  by  toleration  than  as  forming  any  fundamental  and  reg- 
ular portions  of  the  British  constitution.  Thus,  in  Book  3, 
chap.  7,  pp.  S6,  87,  speaking  of  the  ecclesiastical,  military,  and 
maritime  courts,  and  the  courts  of  common  law,  he  says,  — 
^'  And  with  regaird  to  the  three  firsts  I  must  beg  leave,  not  so 
much  to  consider  what  hath  at  any  time  been  claimed  or  pre- 
tended to  belong  to  their  jurisdiction  by  the  officers  and  judges 
of  those  respective  courts,  but  what  the  common  law  allows 
and  permits  to  be  so.  For  these  eccentrical  tribunals  (which 
are  principally  guided  by  the  rules  of  the  imperial  and  canon 
law& ),  as  they  subsist  and  are  admitted  in  England,  not  by  any 
right  of  their  own,  but  upon  bare  sufferance  and  toleration  from 
the  municipal  laws,  must  have  recourse  to  the  laws  of  that 
countty  wherein  they  are  thus  adopted  to  be  informed  how 
far  their  jurisdiction  extends,  or  what  causes  Are  permitted  and 
what  forbidden  to  be  discussed  or  drawn  in  Question  before 
them.  It  mattera  not  what  the  Pandects  of  Justinian  or  the 
Decretals  of  Gregory  have  ordained  ;  they  are  of  no  more  in- 
trinsic authority  than  the  laws  of  Solon  or  Lycurgus;  curious, 
perhaps,  for  their  antiquity,  respectable  for  their  equity,  and 
frequently  of  admirable  usq  in  illustrating  a  point  of  history. 
Nor  is  it  at  all  material  in  what  light  other  nations  may  con- 
sider this  matter  of  jurisdiction.  Every  nation  must  and  will 
abide  by  its  own  municipal  laws,  which  various  accidents  con- 
spire to  render  different  in  almost  every  country  in  Europe. 
We  permit  some  kinds  of  suits  to  be  of  ecclesiastical  cogni- 
zance which  other  nations  have  referred  entirely  to  the  tempo- 
ral courts,  as  concerning  wills  and  successions  to  intestates' 
chattels ;  and  perhaps  we  may,  in  our  turn,  prohibit  them  from 
interfering  in  some  controversies  which,  on  the  Continent,  may 
be  looked  upon  as  merely  spiritual.  In  short,  the  common  law 
of  England  is  the  one  uniform  rule  to  determine  the  jurisdic- 
tion of  our  courts ;  and  if  any  tribunals  whatsoever  attempt  to 
exceed  the  limits  so  prescribed'  to  them,  the  king's  courts  of 
common  law  may  and  do  prohibit  them,  and  in  some  cases 
punish  their  judges."  So  far,  then,  as  the  opinions  of  Hale 
and  Blackstone  are  entitled  to  respect, — so  far  as  the  writings 
and  decisions  of  the  venerable  expounders  of  the  British  con- 
stitution to  which  they  refer  may  be  regarded  as  authority,  ^— 
thie  origin  and  powers  of  the  admiralty  in  England,  the  subjects 
permitted  to  its  peculiar  cognizance,  the  control  exerted  to  re- 
strict it  to  that  peculiar  cognizance  by  the  common  law  tribu- 
nals, would  seem  not  to  be  matters  of  uncertainty.  Sir  Wil- 
liam Blackstone,  too,  is  a  writer 'of  modern  date,  and,  as  such, 
his  opinions  may  claim  exemption  from  the  influence  of  conflict 
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of  bigotry  or  prejudice,  which  the  advocates  of  the  admiralty 
seem  disposed  to  attribute  to  the  opinions  or  the  times  of  Spel- 
man,  of  Fortescue,  and  Coke. 

Passing  from  the  testimony  of  the  writers  already  mentioned, 
let  us  call  in  a  witness  as  to  the  admiralty  powers  and  jurisdic- 
tion, as  existing  in  England  for  a  century  past,  at  least,  whom 
no  one  will  suspect  of  disafTection  to  that  jurisdiction.     I  al- 
lude to  Mr.  Arthur  Browne,  Professor  of  Civil  Law  in  the 
University  of  Dublin,  in  whose  learned  book  scarcely  any  as- 
sertion of  power  ever  made  by  the  admiralty  courts,  however 
reprobated  and  denied  by  the  common  law  tribunals,  is  not 
commended,  if  not  justified,  and  scarcely  one  retrenchment  or 
denial  of  power  to  the  former  is  not  as  zealously  disapproved. 
Let  us  hear  what  this  witness  is  compelled,  though  muUo  cum 
gemitUy  to  admit,  with  respect  to  the  jurisdiction  of  the  in- 
stance court  in  cases  civil  and  inaritime,  —  cases  identical  in 
their  character  with  that  now  under  consideration.     After  di-. 
lating  upon  the  resolutions  of  1632,  and  upon  what  by  him  are 
designated  as  the  irresistible  arguments  of  Sir  Leoline  Jenkins 
in  favor  of  the  powers  of  his  own  court,  Professor  Browne 
is  driven  to  the  following^  concessions.     Of  the  common  law 
courts  he  says  (Vol.  II.  p.  74),  —  <<  Adhering  on  their  part  to  the 
strict  letter  of  the  rule,  that  the  business  of  the  admiralty  was 
only  with  contracts  made  upon  the  sea,  they  here  took  locality 
as  the  only  boundary,  though  in  the  instances  before  men- 
tioned, of  contracts  ftiade  on  sea,  they  refused  this  limit ;  and 
having  insisted,  as  indeed  Judge  Blackstone  has  even  of  late 
done,  that  contracts  upon  land,  though  to  be  executed  on  the 
sea,  and  contracts  at  sea,  if  to  be  executed  on  land,  were  not 
cognizable  by  the  admiralty,  they  left  to  it  the  idle  power  of 
trying  contracts  .made  upon  the  sea  to  be  also  executed  upon 
the  sea,  of  which  one  instance  might  not  happen  in  ten  years.'' 
Again  (p.  85),  speaking  of  what  he  characterizes  as  *'  the  tor- 
rent of  prohibitions  which  poured  forth  froin  the  common  law 
courts,"  he  tells  us,  that  ^^  little  was  left  for  the  authority  of  the 
admiral  to  operate  upon,  in  the  subject  of  contracts,  amidst 
those  curbs  so  eagerly  and  rapidly  thrown  upon  him  in  the  last 
century,  save  express  hypothecations  of  ship  or  goods  made  at 
sea  or  in  foreign  ports,  and  suits  for  seamen's  wages."    At  the 
close  of  this  chapter  on  the  jurisdiction  of  the  instance  courts, 
Mr.  Browne  presents  his  readers  with  the  general  conclusion 
to  which  his  investigations  on  this  head  had  conducted  him, 
in  the  following  words :  -r-  <'  The  result  of  our  inquiries  in  the 
present  chapter,  as  to  the  exteni  of  the  jurisdiction  of  the  in- 
stance court  of  admiralty  which  is  at  present  seemingly  allowed 
by  the  common  law  courts,  is,  that  it  is  confxned  in  matters  of 
34* 
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contract  to  suits  for  seamen's  wages  (on  all  hands  admitted  to 
be  an  exception  to  the  rule  restricting  the  admiralty  to  the  sea), 
or.  to  those  on  hypothecations.  In  matters  of  tort,  to  actions 
for  assault,  collision,  and^  spoil,  and  in  quasi  contracts;  to  actions 
by  part-owners  for  security,  and  actions  of  salvage ;  but  if  a 
party,"  says  he,  <<  institute  a  suit  in  that  court  on  a  charter-party, 
for  freight,  in  a  cause  of  average  and  contribution,*  or  to  decide 
the  property  of  a  ship,  and  be  hot  prohibited,  I  do  not  see  how 
the  court  could  refuse  to  retain  it."  In  this  concluding  passage 
from  Mr.  Browne's  chapter  on  the  jurisdiction  of  the  instance 
courts,  there  are  two  circumstances  which  impress  themselves 
upon  our  attention,  as  seemingly,  indeed  palpably,  irreconcilar 
ble  with  the  law  or  with  each  other.  The  first  is  the  conces- 
sion (a  concession  said  to  be  made  upon  a  general  survey  of  the 
subject)  as  to  the  limit  imposed  by  the  common  law  tribunals 
upon  the  admiralty ;  the  second,  the  opinion,  in  the  very  face 
of  this  concession,  that  the  admiralty,  if  it  should  not  be  ac- 
tually prohibited,  if  it  could  only  escape  the  vigilance  of  the 
common  law  courts,  might  proceed,  might  make  an  incursion 
within  this  established,  this  prohibited,  nay,  conceded  bounda- 
ry. Opinions  like  these  evince  an  adherence  to  the  admiralty 
apparently  extreme,  and  almost  contumacious;  and.it  may  be 
owing  to  this  devotion,  that  decisions  have  been  pressed  into 
its  support,  which,  to  my  apprehension,  do  not  come  directly 
up  to  the  point  they  are  called  to  fortify,  or,  if  they  did,  are  too 
few  on  number  and  too  feeble  to  remove  the  firmly  planted 
landmarks  of  the  law.  Thus  the  case  of  Menetone  v.  Gib- 
bons, 3  T.  R.  267,  is  cited  as  i^uthority  that  the  admiralty 
has  cognizance  over  contracts,  though  executed  on  land  and 
under  seal.^  This  case,  it  is  true,  is  somewhat  anomalous  in  its 
features,  but  jet  it  is  thought  that  no  fair  exposition  of  it  can 
wamtat  the  conclusions  attempted  to  be  deduced  from  it.  Not- 
withstanding some  expressions  which  may  have  fallen  fxt^ 
some  of  the  judges  argitendo,  it  is  certainly  true,  that  every 
justice  who  decided  that  case  put  his  opinion  essentially  upon 
these  foundations :  — that  the  case  was  one  of  a  hypothecation 
of  the  ship,  in  the  course  of  a  foreign  vojrage^  by  the  master, 
who  had  a  right  to  hypothecate ;  that  the  contract  provided  for 
or  gave  no  remedy  eitcept  in  tern,  whereas  the  common  law 
courts  proceed  against  the  parties  only ;  that  if  the  court  should 
decide  against  the  admiralty  jurisdiction  (and  this,  too,  after  a 
sentence  pf  condemnation  and  sale  of  the  ship),  being  unable 
to  give  any  redress  imder  the  contract  by  proceeding  in  rem^ 
the  party  making  the  advances  would  be  irreparably  injured. 
This  case  should  be  expoivMed,  too,  in  connection  with  that 
of  Ladbroke  v.  Cricket!,  decided  by  the  same  judges  twelve 
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months  previously  (2  T.  R.  649),  in  which  a  natural  distinc- 
tion is  taken  betwfsen  the  extent  of  the  right  to  prohibit  the 
jurisdiction  of  the  admiralty  before  sentence,  and  the  right 
to  impeach  its  proceedings  after  they  are  consummated  and 
carried  into  execution  without  interference.  In  the  latter  case, 
Buller,  whose  remarks  have  been  quoted  from  Menetone  v.  Qib- 
bons,  says  (p.  654) :  —  "  There  is  a  great  difference  between  ap* 
plications  to  this  court  for  prohibitions  to  the  admiralty  pending 
the  suit  and  after  sentence :  in  the  first  case,  this  court  wiU 
examine  the  whole  case,  and  see  the  grounds  of  the  proceed- 
ings in  the  admiralty :  but  the  rule  is  quite  the  reverse  after 
sentence  is  passed:  in  such  a  case,  they  will  not  look  out  of 
the  proceedings;  for  the  party  who  applies  for  a  prohibition 
after  sentence  must  show  a  nullity  of  jurisdiction  on  the  face 
of  the  proceedings  ,*  therefore  the  plaintiff  in  this  case  could  not 
go  into  evidence  at  the  trial  to  impeach  the  decree  of  the  court 
of  admiralty.  The  caise  states,  in  general  terms,  that  that  court 
did  pronounce  a  decree  for  the  sale  of  the  ship  in  question,  and 
that  a  warrant  issued  out  of  that  court  for  seizing  and  selling 
the  ship.  So  that  we  must  take  it  that  they  had  jurisdiction, 
for  nothing  appears  on  the  face  of  the  decree  to  show  that  they 
had  not."  Showing  conclusively,  that  this  case  determined 
nothing  as  to  the  original  legitimate  powers  either  of  the  com* 
mon  law  or  admiralty  tribunals,  but  positively  refusing  to  insti- 
tute a  comparison  between  them.  The  next  case  adduced  by 
Mr.  Browne,  and  the  last  which  I  shall  notice,  is  that  of  Smart 
V.  Wolff,  3  T.  R.  323.  The  first  remark  which  is  pertinent  to 
this  ease  is,  that  it  was  a  case  of  prize,  one  of  a  class  univer- 
sally admitted  to  belong  peculiarly  and  exclusively  to  a  court 
of  admiralty ;  and  the  question  propounded  in  it,  and  the  only 
question,  was  as  to  the  proceeding  practised  by  the  court  for 
carrying  into  effect  this  ite  undoubted  jurisdiction.  There  the 
goods  had  been,  by  an  interlocutory  order,  delivered  to  the 
captors,  upon  a  stipulation  to  respond  for  freight,  if  allowed  on 
the  &ial  decree ;  and  the  amojmt  of  fireight  ultimately  allowed 
being  greater  than  that  covered  by  the  stipulation,  the  court, 
by  a  proceeding  substantially  in  rem^  ordered  the  captors  to 
bring  in  so  much  of  the  cargo  as  would  be  equal  to  the  excess 
of  the  allowance  beyond  the  amount  of  the  stipulation.  A 
rule  for  a  prohibition  obtained  from  the  King's  Bench  was, 
upon  full  argument,  discharged,  and  the  grounds  of  the  court's 
decision  are  fully  disclosed  in  the  opinion  of  all  the  judges,  in 
accordance  with  the  reasoning  of  Mr.  Justice  Buller,  who  is 
here  particularly  quoted  because  he  has  been  referred  te  as  fib- 
vorable  to  the  doctrines  of  Mr.  Browne,  and  who  thus  exjnes*- 
es  himself:  — "  Every  case  that  I  know  on  the  subject  is  a 
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clear  authority  to  show  that  questions  of  prize  and  their  con- 
sequences are  solely  and  exclusively  of  the  admiralty  juriadi^^ 
tion.  After  the  cases  of  Lindo  v.  Rodney,  Le  Gauz  v.  Eden^ 
and  Livingston  v.  McKenzie,  it  would  only  be  a  waste  of  time 
to  enter  into  reasons  to  show  that  this  court  has  no  jurisdiction 
over  those  subjects.  Still  less  reason  is  there  for  saying,  that 
the  admiralty  shall  be  prevented  from  proceeding  after  it  has 
made  an  interlocutory  decree-;  because  that  would  be  to  say, 
that  the  admiralty  has  jurisdiction  at  the  beginning  of  the  suit, 
and  not  at  the  end  of  it."  The  case  of  Smart  v.  Wolff,  then, 
is  assuredly  no  direct  authority,  if  authority  at  all,  to  sustain 
the  theory  or  the  partialities  of  Ptofessor  Browne.  Indeed,  the 
utmost  that  can  be  drawn  from  this  case  in  favor  of  thosQ  the- 
ories is  an  expression  of  belief,  by  Justice  BuUer,  that  my  Lcnrd 
Ooke  entertained  not  only  a  jealousy  of,  but  an  enmity  against, 
the  admiralty ;  a  belief  which,  whether  well  or  ill  founded, 
must  be  equally  unimportant, — :  equally  impotent  to  impugn 
an  inveterate,  a  confirmed,  nay,  an  admitted  course  and  body 
of  jurisprudence.  Upon  a  review  of  all  the  authorities  to 
which  I  have  had  access,  the  conclusion  of  my  mind  is  certain 
and  satisfactory,  that,  with  some  temporary  deviations  or  ir- 
regularities, such  as  the  resolutions  of  1632,  the  jurisdiction 
of  the  instance  court  of  the  admiralty,  both  by  the  coHimon 
law  and  by  the  statutes  of  13  and  16  Richard  IL,  down  to  the 
period  at  which,  during  the  reign  of  the  present  queen,  that 
jurisdiction  was  enlaj^ed,  was,  in  matters  of  contract  (with  the 
known  exception  of  seamen's  wages),  limited  to  maritime  con- 
tracts made  and  to  be  executed  upon  the  high  sea,  and  to  cases 
of  hypothecation  of  the  ship  upon  her  voyagie  ;  and  in  matters 
of  civil  tort,  to  cases  also  occurring  upon  the  sea,  without  the 
body  of  the  coimty.  But  this  restriction  upon  the  juri8dicti<m 
of  the  instance  courtsf  of  England,  so  uniformly  maintained  by 
the  common  law  courts  ot  that  country,  —  acknowledged,  how- . 
ever  condemned,  by  Mr.  Browne,  and  admitted  in  argument  in 
this  case,  —  it  is  contended,  does  not  apply  to  the  powers  and 
jurisdiction  of  the  like  courts  in  the  United  States,  and  did  not 
apply  at  the  period  when  the  Federal  Constitution  was  adopted, 
but  that  a  jurisdiction  more  varied  and  enlarged,  as  practiced 
in  the  British  colonies  in  North.  America,  and  under  the  gener- 
al confederation  at  the  adoption  of  the  Constitution,  was  in  the 
contemplation  of  the  framers  of  this  Constitution,  and  must 
therefore  be  referred  to  as-the  measure  of  the  powers  conferred 
in  the  language  of  the  second  section  of  the  third  article,  — 
'^all  cases  of  admiralty  and  maritime  jurisdiction."  In  testing 
the  accuracy  of  thesei  positions,  it  woidd  be  isisking  too  much 
of  thia  court  to  receive  as  binding  authority  the  decisions  of 
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tribunals  inferior  to  itself,  farther  than  they  rest  upon  indispu- 
table and  clear  historical  truths  in  our  colonial  history ;  truths, 
too,  which  shall  sustain  a  regular  and  recognized  system  of  ju- 
risdiction. It  will  not  be  sufficient  to  allege  some  obscure, 
eccentric,  or  occasional  exertions  of  power,  if  they  could  be  ad- 
duced, and  upon  these  to  a^ttempt  to  build  up  an  hypothesis  or 
a  system, — nay,  more,  to  affirm  them  to  be  conclusive  iproots 
of  a  system  established,  general,  well  kffown  to  and  understood 
by  the  framers  of  the  Constitution,  and  therefore  entering 
necessarily  into  their  acceptation  of  the  terms  ^'  admiralty  and 
maritime. jurisdiction."  The  danger  of  yielding  to  such  scan- 
ty an4  inadequate  testimony  must  be  ebyious  to  every  mind. 
The  Will  greater  danger  of  theorizing  upon  words  not  of  pre- 
cise  or  definite  import,  fireed  firom  the  restraints  of  settled  ao- 
ceptation,  has  been  fcxemplified  in  our  own  time  and  country, 
in  .an  able,  learned,  and  ingenious  effort  to  confer  on  the  ad- 
miralty here  powers  not  merely  coextensive  with  the  most 
ambitious  pretensions  of  the  English  admiralty  at  any  period 
of  its  existence,  but  powers  that  may  bei  derived  from  die  laws 
and  institutions  of  almost  every  community  of  ancient  or  mod- 
em Europe,  and  covering,  not  only  seas  and  navigable  waters, 
but  men  and  their  transactions  having  no  necessary  connection 
with  waters  of  any  description,  viz.  shipwrights,  material  men, 
and  insurers  {vide  2  Grail.  S97) ;  and  this  upon  the  assumption, 
that  the  term  fnarithne  implied  more  than  the  word  admiralty ^ 
when  unassociated  with  it,  and  that  this  was  so  understood  by 
the  framers  of  the  Constitution,  who  designed  it  as  an  enlarge- 
ment of  the  admiralty  power.  Yet  if  we  turn  to  the  language  of 
1(&.  Justice  Blackstone,  Vol.  III.  p.  106,  he  tells  us  that  the  courts 
maritime  are  the  admiralty  courts,  using  the  terms  maritime 
and  admiralty  as  convertible ;  and  that  the  injuries  triable  in 
the  admiralty  (or  maritime  c&uses)  are  such  as  are  of  common 
law  cognizance,  yet,  being  committed  on  the  high  seas,  are 
therefore  to  be  tried  by  a  peculiar  court.  Again,  p.  68,  he  says, 
—  "  The  maritime  courts,  or  such  as  have  power  and  jurisdic- 
tion to  determine  all  maritime  injuries  arising  upon  the  seas, 
or  in  parts  out  of  the  reach  of  the  common  law,  are  only  the 
court  of  admiralty  and  its  court  of  appeal."  So,  likewise,  Sir 
Matthew  Hale,  p.  50,  in  characterizing  maritime  contracts  to 
be  those  made  and  to  be  executed  upon  the  sea,  certainly  ex- 
cludes any  implication  beyond  these  ;  and  this  must  b3  taken 
as  the  English  interpretation  of  the  term  maritime,  by  which 
it  is  understood  as  identical  with  admiralty. 

And  here  it  seems  proper  to  remark,  that  I  cannot  subscribe 
to  the  opinion,  either  from  the  bench  or  the  bar,  that  the  de- 
cisions of  inferior  courts,  which  it  is  not  merely  the  right,  but 
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the  duty,  of  this  tribunal  to  reyise,  should,  by  their  intrinsic  an* 
thority  as  decisions,  be  recognized  as  binding  on,  die  judgment 
of  this  court.  They  are  entitled  to  that  respect  to  which  their 
accuracy,  when  examined,  may  give  them  just  claims ;  but  it 
is  surelv  a  perversion  of  our  judicial'  system  to  press  them  as 
binding  merely  because  they  have  been  pronounced.  If  these 
decisions  can  be  appealed  to  upon  the  mere  force  of  their  lan- 
guage, I  would  quote  here  the  words  of  Judge  Washington, 
in  the  case  of  the  United  States  v.  Gill,  4  DalL  398,  where  he 
declares,  that  '^  the  words  of  the  Constitution  must  be  taken  to 
refer  to  the  admiralty  and  maritime  jurisdiction  of  England, 
from  whose  code  and  jnnctice  we  derive  our  systems  of  juris- 
prudence, and  obtain  the  best  glossary."  Nor  am  I  disposed  to 
consider  the  doctrine  of  the  civil  law  which  has  been  men- 
tioned, to  escape  from  the  silence  of  our  own  code  or  that  of 
England  upon  the  subject. 

I  do  not  contest  the  position,  that  the  established,  well- 
defined,  regular,  and  known  civil  jurisdiction  of  the  admiralty 
courts  of  England,  or  of  the  vice-admiralty .  courts  of  the 
American  colonies,  was  in  the  contemplation  of  the  men  who 
achieved  our  independence,  and  was  adopted  by  those  who 
framed  the  Constitution.  I  willingly  concede  thiis  position. 
That  which  I  do  resist  is  what  seems  to  me  an  effort  to  assert, 
through  the  colonial  vice-admiralty  courts,  powers  which  did 
not  regularly  inhere  in  their  constitution ;  powers  which,  down 
to  the  date  of  the  quarrel  with  the  mother  country,  were 
never  bestowed  on  them  by  statutory  authority ;  powers  which 
to  their  superior — from  whom  they  emanated,  and  to.  whom 
they  were  inferior  and  subordinate,  the  High  Count  of  Admi- 
ralty — had  long  been  conclusively  denied,  as  has  been  already 
abundantly  shown.  With  respect  to  the  establishment  and 
powers  of  these  courts,  we  are  informed  by  Browne,  2  Civ. 
and  Adm.  Law,  490,  that  ''  all  powers  of  the  vice-admiralty 
courts  within  his  Majesty's  dominions  are  derived  from  the 
high  admiral,  or  the .  commissioners  of  the  admiralty  of  Eng- 
land, as  inherent  and  incident  to  that  office.  Accordingly,  by 
virtue  of  their  commission,  the  lords  of  the  admiralty  are 
authorized  to  erect  vice-admiralty  courts  in  North  America, 
the  West  Indies,  and  the  settlements  of  the  East  India  Com- 
pany " ;  "  and  in  case  any  person  be  aggrieved  by  sentence  or 
interlocutory  decree  having  the  force  of  a  sentence,  he  may 
appeal  to  the  High  Court  of  Admiralty."  Blackstone,  also,  says 
(Vol.  III.  p.  68),  —  "  Appeals  from  the  vice-admiralty  courts  in 
America,  and  our  other  plantations,  and  settlements,  may  be 
brought  before  the  courts  of  admiralty  in  England,  as  being  a 
branch  6f  the  admiral's  jurisdiction."     Stokes,  in  his  View  of 
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the  Constitution  of  the  B^tish  Colonies .  in  North  America, 
speaking  of  the  vice-admiralty  courts,  says  (chap.  13,  p.  271),  — 
*^  In  the  first  place,  as  to  the  jurisdiction  exercised  in  the  courts 
of  vice^^miralty  in  the  colonies,  in  deciding  all  maritime 
causes,  or  causes  arising  on  the  high  seas,  I  haye  only  to  ob- 
serve, that  it  proceeds  in  the  same  manner  that  the  High  Court 
of  Admiralty  in  England  does."  Again  (p.  275),  he  says,  — 
^^  From  the  courts  of  vice-admiralty  in  the  colonies,  an  appeal 
lies  to  the  High  Court  of  Admiralty  in  England."  Mr.  Browne, 
in  his  second  volume  of  Civ.  and  Adm.  I^w,  p.  491,  accounts 
for  the  jurisdiction  of  the  vice-admiralty  coiurts  in  America,  in 
revenue  causes,  by  tracing  it  to  the  statute  of  12  Charles  11. 
commonly  called  the  Navigation  Act,  and  to  statutes  7th  and  8th 
of  William  HI.,  c.  22,  and  designates  this  as  totally  foreign  to 
the  original  jurisdict&on  of  the  admiralty,  and  unknown  to  it. 
With  this  view  of  the  origin  and  powers  of  the  vice-admiralty 
courts  of  the  colonies,  showing  them  to  be  mere  branches, 
part9  of  the  admiralty,  and  emanating  from  and  subordinate  to 
the  latter,  it  would  seem  difficult  to  perce^e  on  their  part 
powers  more  comprehensive  than  those  existing  in  their  cre- 
ator and  superior,  vested,  too,  with  authority  to  supervise  and 
control  them.  The  existence  of  such  powers  certainly  can- 
not rest  upon  correct  logical  induction,  but  would  appear  to  be 
at  war  equally  with  common  apprehension  and  practical  ex- 
ecution. Power  can  never  be  delegated  which  the  authority 
said,  to  delegate  itself  never  possessed,  nor  can  such  power  be 
indirectly  exercised  under  a  pretext  of  controlling  or  super- 
vising those  to  whom  it  could  not  be  legitimately  delegated. 
The  colonial  vice-admiralty  courts,  as  regular  parts  of  the 
English  admiralty,  created  by  its  authority,  could  by  their 
constitution,  therefore,  be  invested  only  with  the  known  and 
restricted  jurisdiction  of  the  former.  If  a  more  extended  ju- 
risdiction ever  belonged  to,^  or  be  claimed  for,  these  colonial 
tribuniBtls,  it  must  leAX  on  some  peculiar  and  superadded  ground, 
which  it  is  incumbent  on  the  advocates  of  this  jurisdiction 
clearly  to  show.  Has  any  thing  of  the  kind  been  adduced  in 
.the  argument  of  this  cause  ?  Beyond  the  provisions  of  the 
statutes  of  Charles  H.  and  William  IH.,  relative  to  cases  of 
revenue,  has  there  been  shown  any  enlargement  by  statute  of 
these  vice-admiralty  powers,  any  alteration  by  judicial  decision 
in  England  of  the  constitution  and  powers  of  the  vice-admi- 
ralty courts,  as  emanating  from,  and  limited  by,  the  jurisdiction 
of  the  admiralty  in  the  mother  coimtry  ?  Strongly  as  author- 
ity for  the  affirmative  of  these  inquiries  has  been  challenged, 
nothing  satisfactory  to  my  mind,  nothing,  indeed,  having  the 
q>pearance  of  authority,  has  been  adduced;  because,  I  take  it 
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for  granted,  from  the  distinguished  ability  of  the  counsel, 
such  authority  was  not  attainable.  The  learned  and  elaborate^ 
investigations  of  the  counsel  for  the  appellants  have  brought 
to  light  a  series  of  proofs  upon  the  jurisdiction  of  the  vice- 
admiralty  courts,  all  in  strict  accordance  with  the  positions 
laid  down  in  Blackstone,  Stokes,  and  Browne,  and  exemplify- 
ing beyond  these  the  actual  and  practical  extent  and  modes  to 
which  and  in  which  that  jurisdiction  was  permitted  and  car- 
ried into  operation  in  the  Colonies.  These  developments  are 
valuable  as  illustrations  of  our  early  history,  but  they  are  still 
more  so*  to  the  jurist  seeking  to  ascertain  the  boundaries  of  right 
amidst  contested  limits  of  power.  A  recapitulation  of  them 
here  would  require  an  inconvenient  detail.  They  well  deserve, 
nevertheless,  to  be  preserved  and  remembered,  as  showing  in- 
contestably,  with  the  exception  of  revenue  cases  arising  under 
the  statutes  of  Charles  and  of  William,  and  designated  on  all 
hands  as  "  totally  foreign  to  the  original  jurisdiction  of  the 
admiralty,  and  unknown  to  it,"  that  the  constitution  and  func- 
tions of  the  vice-admiralty  courts,  from  the  earliest  notices  of 
their  existence,  in  the  American  colonies,  were  modelled  upon 
and  strictly  limited  to  those  of  the  mother  country  (of  which 
they  were  branches  or  portions) ;  that,  so  far  frdm  there  having 
grown  up  a  more  enlarged  and  general  jurisdiction  in  the  colo- 
nial vice-admiralty  courts, — a  jurisdiction  known  and  acqui- 
esced in,  —  every  effort  on  their  part  to  transcen  J  the  boundary 
prescribed  to  their  superior  in  the  mother  country  was  watched 
with  jealousy  by  the  common  law  tribunals, -and  by  them  uni- 
fonnly  suppressed.  Coming  down  to  the  periods  immediately 
preceding  the  Revolutionary  conflict,  and  enibraced  by  the 
war,  and  during  the  existence  of  the  Confederation,  the  vol- 
umes of  testimony  poured  forth  in  the  forms  of  essays, 
speeches,  and  resolutions  prove  that  the  pretensions  then'  ad- 
vanced by  the  British  government,  through  the  medium  of  the 
admiralty  jurisdiction,  extending  that  jurisdiction  beyond  its 
legitimate  province  as  an  emanation  from  the  admicalty  at  home, 
so  far  from  l>eing  r'egarded  as  pertaining  to  a  known  and  estab- 
lished system,  were  received  as  novelties  and  oppressions,*^— as 
abhorrent  to  the  genius  of  the  people,  to  the  British  constitu- 
tion itself,  and  worthy  to  be  repelled  even  by  an  appeal  to 
arms.  It  would  seem,  then,  reconcilable  neith^  with  reason 
nor  probability,  that  the  men  who  made  these  solemn  protests, 
— that  a  community  still  warm  from  the  contest  induced  by 
them,  —  should,  upon  their  emancipation  from  evils  considered 
intolerable,  immediately,  by  a  species  of  political  suicide,  rivet 
those  same  evils  indissolubly  upon  themselves.  Much  more 
reasonable  does  it  appear  to  me,  that  the  statesmen  who  framed 
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our  Datioiial  charter,  when  conferring  tho  admiralty  and  mari- 
time jurisdiction,  had  in  their  coptemplation  that  jntfisdiction 
only  which  was  familiar  to  themselTes  and  their  fotheis,  was 
yenerable  from  time,  and  in  practice  acceptable  to  all ;  they 
could  not  haye  intended  to  sanction  that  whoae  Tery  existence 
they  denied.  This  yiew  of  the  question  is  further  fortified  by 
thiB  opinion  of  two  able  American  jurists,  both  of  them  con- 
temporaneous with  the  birth  of  our  government  I  allude  to 
the  opinion  of  Chancellor  Kent,  expressed  at  page  377  ot  the 
first  Tolume  of  his  Commentaries,  6th  edit,  and  to  that  of  Mr. 
Dane,  found  in  yoliime  sixth  of  his  Abridgment,  p.  3&3.  It  ia 
in  close  conformity  to,  and  congenial  with^  the  seTentn  amend* 
meni  of  the  Constitution,  and  with  the  saying  in  the  Judiciary 
Act  of  the  right  to  a  remedy  at  common  law,  whereyer  the 
common  law  diould  be  competent  to  giyer  it  An  able  illus- 
tration of  the  construction  here  .contended  for  mayr  alsc^  be 
seen  in  the  elaborate  opinion  of  the  late  Justice  Baldwin  in 
the  case  of  Bains  v.  The  Schooner  James  and  Catharine, 
Baldwin's  Reports,  644,  whele^the  learned  judge,  in  support 
of  his  conclusions,  with  great  strength  of  reasoning,  and  upob 
authority,  expounds  the  term  ''  suits  at  common  law,'^  in  the 
seyenth  amendment  of  the  Constitution,  and  the  phrase,  '*  the 
right  to  a  common  law  remedy  where*  the  common  law  is  com- 
petent to  giye  it,"  contained  in  the.sayiog  in  the  ninth  section 
of  the  Judiciary  Act,  showing  their  just  operation  in  limiting 
the  admiralty  within  proper  bounds.  I  deem  it  wholly  irreg- 
ular to  attempt  to  adduce  general  admiralty  powen.  from  the 
cognizance  yested  in  the  courts  as  to  seizures ;  these  are  purely 
cases  of  reyenue,  are  treated  in  England  as  anomalous,  and 
as  not  investing  general  admiralty  jurialiction,  but  as  unknown 
to  it ;  or  jurisdiction  iii  cases  of  contract,  as  between  private 
persons.  This  iuterpretation  disposes  at  once  of  all  the  con- 
clusions which  it  is  attempted  to  draw  from  the  several  cases 
of  seizure  decided  in  this  court  The  oHier  dictum  in  the  case 
of  the  General  Smith  ought  not  to  be  regarded  as  authority  at 
aU,  much  lessees  laying  the  fouiidation  of  a  system.  From  the 
best  lights  I  have  been  able  to  bring  to  the  iuquiry  before  us, 
reflected  either  from  the  jurisprudence  of  the  mother  coun^T', 
from  the  history  of  the  colonial  government,  or  the  transactkms 
of  the  general  Confederation,  I  am  satisfied  that  the  civil,  ad- 
miralty, and  maritime  jurisdiction  ccmferred  by  the  second  sec- 
tion of  the  third  article  of  the  Constitution  was  the  restricted 
jurisdiction  known  to  be  that  of  the  English  admiralty,  insisted 
upon  and  contended  for  by  the  North  American  colonies,  limited 
in  matters  of  contract  (seamen's  wages  excepted)  to  things 
agreed  upon  and  to  be  performed  upon  the  sea,  and  cases  of  hy** 
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pothecation,  and  in  civil  torts  to  injuriea  oocurring  cm  the  nme 
tfaealray  and  owluded  as  to  the  one  and  the  other  from  e<m- 
tracts  made,  or  torts  committed,  within  the  body  of  a  county. 

It  has  been  urged  in  argument^  that  the  restriction  hAe 
proposed  is  altogether  unsuited  to  and  unworthy  the  expanded 
territory  and  alrsady  great  and  increasing  commerce  of  our 
country.  To  ihis  may  be  replied  the  fact,  that  it  was  thought 
sufficiently  broad  for  a  nation  admitted  even  at  this  day  to  be 
the  most  commercial  on  the  globe.  In  the  next  place,  I  am  by 
no  means  prepared  to  concede  that  the  interests  of  conunerce, 
and  certainly  other  great  interests  in  society,  are  to  be  bene- 
fited by  incursions  upon  the  common  law  jurisprudence  of  the 
country.  Recurring,  as  a  test,  to  the  institutions  and  to  the 
condition  of  various  nations,  a  very  different  and  even  opposite 
conclusion  would  be  impressed  by  it.  But  even  if  it  be  ad- 
mitted that  a  power  in  the  admiralty  such  as  would  permit 
encroachments  upon  the  venerable  precincts  of  the  common 
law  would  be  ever  so  beneficial,  the  reality  of  such  advantage, 
and  the  right  or  power  to  authorize  it,  are  essentiaUy  different 
concerns.  An  argument  in  favor  of  power  founded  upon  cal- 
culations of  advantage,  in  a  govenmient  of  stictly  delegated 
powers,  is  scarcely  legitimate  when  addressed  to  the  legislature ; 
addressed  to  the  judiciary,  it  seems  to  be  especially  out  of  place. 
In  my  view,  it  is  scatcely  reconcilable  with  govenunent  in  any 
form,  so  fiur  as  this  term  may  signify  regulated  power,  and 
ought  to  have  influence  nowboe.  U  a  restricted  admiiBlty 
jumdiction,  though  ever  so  impotent  for  good  or  pndific  ef 
inconvenience,  htm  been  imposed  by  the  Constitution,  either  or 
both  those  evils  must  ie  of  far  less  magnitude  than  would  be 
attempts  to  remedy  them  by  means  subversive  of  the  Cronsti- 
tution  itself,  by  unwarranted  legislative  assumption,  oi  by  vio- 
lent judicial  constmctions.  The  pressure  <^  any  great  national 
necessity  for  amendments  of  that  instrument  will  always  insure 
their  adoption. 

To  meet  the  objection  urged  in  this  case  to  the  jimsdictton 
deduced  from  the  character  of  the  contract  sued  on,  it  has 
been  insisted  that  the  foundation  of  this  suit  may  be  trei^tcd 
as  a  marine  tort,  which,  having  beefi  committed  on  Long  Island 
Sound,  and  therefore  not  Witiiin  the  body  of  any  county,  is 
exempt  boot  objection  on  the  score  of  locidity.  If  the  plead- 
ings and  pioofs  in  this  cause  presented  a  case  of  mmjie  or  sub- 
stantial tort,  occurring  without  the  body  of  a  county,  no  just 
objection  couU  be  auide  to  the  jurisdiction*  It^is,  therefoie, 
proper  to  inquire  whether  a  case  of  marine  tort,  in  form  or  in 
substance,  is  presented  upon  this  record.  There  is  a  class  of 
cases  known  to  the  cominon    law,  in  which  a  plaintiff  having 
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a  right  of  action  arising  upon  contract  may  waive  his  remedy 
directly  upon  the  contract  in  form,  and  allege  his  grayamen  as 
originating  in  tort,  produced  hy  a  violation  or  neglect  of  duty. 
The  cases  in  which  this  alternative  is  permitted  are,  in  the  fint 
place,  those  in  which,  independently  of  the  rights  of  the  jdain- 
tiff,  arising  firom  express  stipulations  with  the  defendant,  there 
are  duties  or  obligations  incumbent  on  the  latter  resulting  from 
the  peculiar  position  he  occupies  with  respect  to  the  public, 
giving  the  right  to  redress  to  all  who  may  suffer  firom  the  vio- 
lation or  neglect  of  these  public  obligations.  Such  are  the 
instances  of  attorneys,  surgeons,  common  carriers,  and  other 
bailees.  The  wrong  in  these  instances  is  rather  the  infringe- 
ment of  these  public  and  general  obligations,  than  the  violation 
of  the  pnvate  direct  agreement  between  the  parties ;  and  agree- 
menij  cofUract^  is  not  the  foundation  of  the  demand,  nor  can 
it  be  properly  taken  as  the  measure  of  redress  to  be  adjudged  ; 
for  I  presume  it  is  undeniable,  that,  if  the  relations  of  the  par- 
ties are  the  stipulations  of  their  contract  exclusively  or  essen- 
tially, their  remedies  must  be  upon  such  stipulations  strictly. 
8ec(mdly,  they  are  cases  in  which  a  kind  of  quasi  tort  is  sup- 
posed to  arise  firom  a  violation  ot  the  contract  immediately  be- 
tween the  parties.  These  cases,  although  they  are  torts  in 
form,  are  essentially  cases  of  contract.  The  contract,  therefore, 
must  be  referred  to,  and  substantially  shown,  to  ascertain  the 
rights  of  the  parties,  and  to  measure  the  character,  and  extent 
of  the  redress  to  either  of  them.  It  can  in  no  material  feature 
be  departed  from.  This  I  take  to  be  the  rationale  of  the  prac- 
tice, and  the  view  here  taken  appears  to  be  sustained  by  au- 
thority. Thus,  in  Boorman  v.  Brown,  3  Adolph.  &  Ellis,  526, 
New  Series,  Tindal,  C.  J.,  delivering  the  opinion  of  aU  the 
court,  says,- —  "  That  there  is  a  large  dass  of  cases  in  which 
the  foundation  of  the  action  springs  out  of  the  privity  of  con- 
tract between  the  parties,  but  in  which,  nevertheless,  the 
ranedy  for  the  breach  or  non-performance  is  indifferently  in 
assumpsit,  or  in  case  upon  tort,  is  not  disputed.'!  Again  (p. 
626),  the  same  judge  says,  —  '<  The  principle  iii  all  these  cases 
womd  seem  to  be,  that  the  contract  creates  a  duty,  and  the 
neglect  to  perform  that  duty,  or  the  non-performance,  is  a  ground 
of  action  upon  tort."  In  the  case  of  Winterbottom  v.  Wright, 
10  Mees.  &  Wels.  114,  Lord  Abinger  thus  states  the  law:  — 
'^  Where  a  party  becomes  responsible  to  the  public  by  under- 
taking a  public  duty,  he  is  liable,  though  the  ii^ury  may  have 
arisen  from  the  negligence  of  his  servant  or  agent ;  so,  in  cases 
of  public  nuisances,  whether  the  act  was  done  by  the  party  or 
a  servant,  or  in  any  other  capacity,  you  are  liable  to  an  action 
at  the  suit  of  any  person  who  suffers.     These,  however,  are 
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where  the  real  ground  of  the  liability  is  the  public  duty, 
(NT  the  commiasion  of  the  public  nuiaance.  There  is  also  a 
class  of  caaesy  in  which  the  law  permits  a  contract  to  be  turned 
into  a  tort ;  but  unless  there  has  been  some  public  duty  under- 
taken, or  public  nuisance  committed,  they  are  all  cases  in  which 
an  action  might  haye  been  maintained  upon  the  contract ;  but 
there  is  no  instance  in  which  a  party  who  was  not  a  privy  to  the 
contract  entered  into  with  him  can  maintain  any  such  action." 
And  Alderson,  Baron,  in  the  same  case  says, — '^  The  only  safe 
rule  is,  to  confine  the  right  to  recover  to  those  who  enter  into 
the  contract  If  we  go  one  step  beyond  that,  we  may  go 
My."  So,  too,  in  Tollit  v.  Sherstone,  6  Mees.  &;  Wels.  283, 
a  case  in  tort,  Maule,  Baaron'^,  says,  —  '^  It  is  clear  that  an  action 
of  contract  cannot  be  maintained  by  a  person  who  is  not  a 
party  to  the  contract ;  and  the  same  principle  extends  to  an 
action  arising  out  of  the  contract."  In  farther  proof  that 
these  actions  in  form  ear  detido^  founded  on  breach  of  contract, 
wte  essentially  actions  of  contract,  it  is  clear  that,  in  such 
actions,  an  infant  could  not  be  debarred  the  privilege  of  his 
nonage,  nor- could  the  operation  of  the  statute  of  limitations 
trpon  the  true  cause  of  the  action  be  avoided ;  both  these  de- 
fences would  apply,  according  to  the  real  foundation  of  the 
action. 

With  respect  to  these  cases  ex  delicto  quasi  ex  eoniraeiUj 
as  they  have  been  called,  it  has  been  ruled,  that  if  the  plaintiff 
states  the  custom,  and  also  relies  on  an  undertaking  general  or 
special,  the  action  is  in  reality  founded  on  the  contract,  and 
will  be  treated  as  8uch«.  Vide  Orange  County  Bank  v.  Brown, 
3  Wendell,  168. 

If  the  practice  of  the  common  law  courts  above  considered 
be  at  all  applicable  to  suits  in  the  admiralty,  how  would^ft 
operate  upon  the  case  before  us  ?  Ic  this  case,  as  presented  on 
the  face  of  the  libel,  or  upon  the  proofs  adduced  in  its  support, 
either  formally  or  substantially  a  case  founded  solely  on  public 
daty,  or  upon  contract  between  the  parties  ?  It  would  seem 
to  be  difficulty  in  any  form  of  Words,  to  state  a  contract  more 
express  than  is  set  out  in  the  libel  in  diis  cause.  It  is  true 
that  in  the  first  article  there  is  a  statement  that  the  respond- 
ents were  ccmimon  carriers  of  merchandise  between  the  city 
of  New  York  and  the  town  of  Stoniugton  in  Connecticut, 
but  it  is  nowhere  alleged  that  the  property  of  the  complain- 
ants was  d^ivered  to  the  respcmdents  as  common  carriers,  or 
was  received  by  them  in  that  character,  or  under  any  custom 
or  obligation  binding  them  as  carriers.  So  far  from  this,  it  is 
averred  in  the  second  article  of  the  libel,  that  the  complainants 
emUradei  on  a  particular  day,  and  at  a  particular  place,  and 
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that  at  that  very  place,  and  on  that  very  day,  the  respondents 
contracted  with  the  libellants,  for  a  certain  reward  and  hire  to 
be  paid,  to  tnmsport  the  said  merchandise,  du^.,  —  mutual  and 
express  stipulations  set  forth.  Is  this  the  statement  of  a  gputferal 
custom,  a  responsibility  accruing  from  implied  public  duties,  or 
is  this  not  rather  the  exclusion  of  eVery  thing  of  the  kind  ? 
Again,  article  third  of  the  libel  ayers,  that  on  the  day  and  at  Hbm 

J  lace  mentioned  in  the  second  article,  viz.  oh  the  13th.  day  of 
uly,  1840,  at  the  city  of  New  York,  the  libellanta  deliyered 
to  the  respondents  their  merchandise^  and  it  was  receiyed  by 
the  latter,  to  be  transported  according  to  the  agreement  between 
them.  If,  then,  the  power  of  proceeding  in  tort  for  a  breach 
of  the  contract,  known  to  the  common  law  courts,  can  be  ex<- 
tended  to  the  admucalty^  it  would  still,  as  in  the  iSormer  tribu- 
nals according  to  the  authorities,  present  eyery  question  for 
decision  as  a  question  of  contract,  between  parties  (and  be- 
cause they  were  so)  to  the  contract,  by  the  stipulations  accord- 
ing to  which  alone  the  rights  and  wrongs  of  all  must  be 
adjusted.  This  election  of  the  proceeding  in  tort  arising  ex 
contractu^  if  permitted  to  the  admiralty,  would  leaye  the  sub- 
ject of  jurisdiction  just  where  it  would  stand  independently 
of  such  election.  In  the  exercise  of  such  election^  you  are 
necessarily  driyen  to  the  contract  to  ascertain  the  existence, 
the  nature,  and  extent  of  the  assumed  tort,  in  other  words,  the 
infraction  or  fulfilment  of  the  contract,  and  the  inyestigation 
deyelops  ineyitably  an  agreement,  of  which,  with  respect  to  pan- 
tiles, to  locality,  or  subject-matter,  or  to  all  these,  the  admiralty 
can  haye  no  cognizance. 

But  after  all,  I  would  inquiro  for  the  authority  under  which 
the  admiralty  has  been  allowed  to  assume,  under  an  artificial 
rule  of  common  law  pleading,  jurisdiction  of  matters  not  fall- 
ing naturally,  directly,  and  appropriately  within  its .  cogni- 
zance. Indeed,  its  admirers  md  adyocates,  from  Sir  Leoline 
Jenkins  to  Professor  Browne,  baye  zealously  defended  it  against 
eyery  imputation  of  attempts  at  assumption,  insisting  that  the 
subjects  claimed  for  its  cognizance,  and  its  modes  of  claiming 
them,  were  such  only  as  naturally  and  appropriatiely  belonged 
to  it.  They  haye  as  zealously  comi^ained  ef  abstractions  by 
the  common  law  courts,  by  means  of  uncandid  and  unreason- 
able fictions,  of  matters  naturally  and  familiarly  belonging  to 
the  admiralty.  If  a  single  precedent  exists  showing  that,  by 
the  artificial  rules  of.  pleading  practised  in  the  common  law 
courts,  partaking  in  some  degreid  of  fiction,  the  admiralty  has 
oyer  obtained  jurisdiction  oyer  matters  which  otherwise  would 
not  haye  fallen  within  its  cognizance,  that  precedent  is  un- 
known to  me ;  and  it  is  ec[ually  certain  that  I  am  unwilling  to 
35* 
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cfeate  one.  And  it  is  remaricable,  that,  in  direct  opposition  to 
this  effort  to  give  jurisdiction  to  the  admiralty  by  borrowing  a 
license  from  the  common  law  courts,  w;e  have  the  explicit  dec- 
laration of  Professor  &owne  himself,  amidst  all  his  partiality, 
that  in  matters  of  tort  the  jurisdiction  of  the  admiralty  is  lim- 
ited to  *^  actions  for  assault,  collision,  and  spoil," — instances  of 
pure  tort,  excluding  every  idea  of  fiction,  and  equally  excluding 
one  single  attribute  of  contract.     Tide  Yd.  IL,  chap.  4,  p.  122. 

I  am  extremely  difBdent  te  to  the  wisdom  and  safety  of  en- 
larging a  jurisdiction,  (and  especially  by  the  force  of  implicar 
tion,)  which  from  the  earliest  trac^  of  its  existence  (whatever 
has  been  said  in  this  case  about  the  power  of  reform  in  this 
respect)  has  always  been  exercised  by  rules  and  pnnciples  less 
congenial  with  our  institutions  thai  are  the  principles  and 
proceedings  of  the  common  law ;  which,  by  the  mere  force  of • 
implication  in  the  terms  "  admiralty  and  maritime,"  overrides 
the  seventh  amendment  of  the  Constitution,  and  the  impor- 
tant saving  in  the  ninth  section  of  the  Judiciary  Act ;  which 
by  a  like  implication  finees  itself  altogether  from  all  restriction 
imposed,  b6th  by  the  second  section  of  the  third  article  of  the 
Constitution,  and  by  the  eleventh  section  of  the  Judiciary  Act, 
with  respect  to  controversies  between  citizens  of  the  same 
State.  A  jurisdiction  substituting,  too,  for  the  invaluable  safe- 
guard to  truth  secured  by  confronting  the  witness  with  court 
and  jury,  a  machinery  by  which  the  aspect  and  the  force  of 
testimony' are  graduated  rather  by  the  address  and  skill  of  the 
agents  employed  to  fabricate  it,  than  by  its  own  intrinsic 
wortn,  and  transferring'  the  trial  of  facts  resting  upon  credi- 
bility to  a  tribunal  often  remote  and  inconvenient,  and  con- 
strained to  decide  on  statements  that  may  be  merely  coloraUe, 
crfken  entirely  untrue. 

Again,  to  decide  this  case  upon  the  ground  of  liability  of 
the  owners  for  a  tort  committed  by  the  master,  would  present 
this  strange  incongruity.  Although,  by  the  common  law, 
ownen  of  vessels  were  responsible  for  losses  occasioned  by  the 
misconduct  of  masters  as  their,  agents,  to  the  fiill  amount  of 
such  losses,  yet  as  long  since  as  the  statute  of  7  Oeoi^  IL, 
passed  in  1734,  nearly  forty  years  before  our  independence, 
this  responsibility  was  expreedy  limited  in  extent  to  the  value 
of  the  vessel  and  the  freight.  The  laws  of  (Meron  and  Wisby, 
iris  are  told  by  Lord  Tenterden  (vide  Treatise  oh  Shipping, 
!».  395),  contain  no  provision  on  this  subject,  though  this  writer 
mforms  us,  upon  the  authority  of  Tinnius,  that  such  a  provis- 
ion was  contained  in  the  laws  of  Holland,  and  that  by  the 
laws  of  Rotterdam,  as  early  as  1721,  the  owners  w^^re  exempt- 
ed firom  liability  ibt  the  acts  of  the  mastor  done  without  their 
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oidur  fiurther  than  their  pari  of  the  ahip  amouttled  to.  Bfitm 
FVench  Ordoimaiiee  of  the  Marine,  Book  2,  tit.  8^  art.  2,  tfie 
rale  is  thua  giTen:-^'^ Lea  pioprietaiiea  dea  navirea  aeront  le* 
aponaable  dea  faita  da  maitie ;  maia  ila  en  demeorerdnt  diefaargte 
en  abuidonnant  lenr  hatiment  et  le  ftet.^'  8o,  too,  Boeday- 
Faty ,  in  hia  work  entitled  Coora  de  Droit  Commercial  Maritime, 
VoL  I.  pp.  270  ei  aagr.,  after  interpaatiDg  the  word  ^f  or  act  of . 
th^-maater  aa  inelnrire  of  deKda . quoBi  deHdaj^BcU  of  negli- 
gence or  impradence,  aa  well  aa  hia  contiacta  or  engagemeni$i 
npoQ  a  compariaon  of  the  opiniona  of  irarieaa  atpttorBi  ^-Talin, 
Emerigon,  Pothieri  du^.,-^  cornea  to  the  foUowing  conclnaioiia : 
— ^  Ibdntenant,  diawa  dpnc  que  le  capitaine,  aoit  par  empnmt, 
aoit  par  vente  de  maichandiaaa,  aoit  par  dilii  on  qnaa^^ttlil, 
n'a  que  le  pouToir  d'engager  le'  nanfe  et  le  fiet,  aana  qn'il  Ini 
aoit  pa$9ibhdB  compromettre  la  fortone  de  terra  de  aea  anlu^ 
teun.  Ceux-ci  ae  d^gagent  4e  toutea  lea  obligationa  contraet^ea 
par  le  maitre,  en  coma  de  voyage,  par  Pabandon  dn.naTiie  et 
du  fief  Thia  aame  writer,  pagea  275  and  274,  hiya  dowtf 
the  following  doctrinea,  which  he  qaotea  fiom  Orotitia,  fitmi 
£taierigon,  fiom  Pbthier,  and-ficim  the  Gonaolat  de  la  Hen  — 
^  L'obligation  oji  lea  propriitairea  aont  de  garantir  lBBu/aU$ 
de  lent  capitaine,  eat  plna  rMle  qo^  petacKineUei  •  • .  PtodanI 
le  coora  du  Toyage,  le  capitaine  ponrra  prendre  deniera  aur  le 
corpa,  mettre  dea  apparaui:  en  gage,  ou  yendre  dea  marchan* 
diaea  de  aon  chargement  Yoill  tout.  Son  pouvoir  Ugal  ne 
a'Atend  paa  an-deUi  dea  limitea  da  narire  dont  il  eat  maitre, 
c'eat-k-^Ure  adminiatmfear ;  il  ne  pent  engager  la  fcqrtune^  de 
tnra  de  aea  aimateura  qa'antant  que  ceuz-ci  y  ont  conaentt 
d'anemanitoa  apteiale.  • . .  De  aorte  que  ai  le  narire  p£rit,  on 
qn'ila  abdiquent  leur  intuit,  ib  ne  aont  garana  de  rien.  • . .  En 
effet,  l&  Gonaolat  de  la  Mer,  cap.  33,  aprta  ayoir  dit  que  Pintfedt 
qne  lea  armateura  ont  aur  le  corpa,  eat  engagi  au  paiement  dea 
dettea  contracttea  par  le- capitaine,  en  coura  de  Toyage,  qoute 
qne  la  peraonne  ni  lea  autrea'  biena  dea  coproprietairea  ne  aont 
obligfe,  ii-moina  qa'ila  ne  hu  euaaent  donn^,  k  ce  aujit,  un  poa- 
▼oir  aaflbant. 

''An  ch.  286  il  eat  dit  que  ai  le  narire  pfrit,  c'eat  aaaez  qne 
cette  perte  aoit  pour  le  compte  dea  quimtairea.?' 

From  thia  view  of  the  law  aa  exiatin^  in'  England  and  on 
the  Euronean  continent,  it  ia  manifeat,  that,  in  the  former 
country,  the  reaponaibility  of  the  ownera,  prior  to  the  atatuta 
of  7  Geo.  n.,  waa  a  comm<m  law  liability,  and  waa  acknowl* 
edged  and  allowed  to  the  full  extent  that  the  demand  could  be 
pioyen,  embracing  boUi  the  peraona  and  all  the  property  of  the 
ownera ;  that  aince  the  atatute  of  Geo.  II.,  thia  liability  ia  linn 
ited  to  tibe  value  of  the  ahip  and  fieight,  but  atSl  to  be  en- 
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forced  in  the  courts  of  cooimon  law  or  equity ;  that,  by  the 
maritime  ktw  of -the  Gontment,  the  liability  of  the  owners  was 
always  limited  to  the  ship  and  freight,  and  that,  from  this  n^ 
stricted  liability,  the  owners  were  entirely  released  by  an  aban- 
donment of  ship  and  freight,  or  by  a  total'  loss  of  the  former 
at  sea,  whether  the  claim  was  made  on  account  of  the  contract, 
or  tort,  or  deUdum  of  the  niaster.  But,  in  this  case;  the.  court 
have  sanctioned  a  liability  resting  upon  ccnnmon  law  princi- 
ples, irrespectiye  of  any  limit  imposed  either  by  statute  or  by 
the  rulM  of  the  maritime  law,  and  this  by  means,  too,  of  arti'<> 
fictial  Of  fictitious  constructions,  practised  upon  only  in  the 
courts  of  common  law,  relative  to  the  forms  of  actions  prose- 
cuted  in  those  courts ;  and,  |br  the  accomplishment  of  tins  ob» 
ject,  have  permitted  the  adoption  of  modes  and  proceedings 
peculiarly  and  solely  appertaibing  to.  the  maritime  law,-^a 
system  of  jurisprudence  essentially  dissimilar,  a  system  which 
recognizes  no  such  claim  as  the  present,  but  under  whose  an- 
thority  the  owners  would  be  wholly  absolved  by  the  total  loss 
of  the  vessel,  and  undor  which  they  would  be  permitted  to 
stipulate  for  their  own  exemption  from  liability  on  account  of* 
the  bsrmtry  or  dishonesty  of  their  agents.  Vide  Abbott  on 
Shipping,  p.  294  The  incongruity  here  pointed  ont  might 
have  h&sa  avoided^  by  confining  the  parties  to  their  proper 
forum. 

My  conclusions,  then,  upon  the  question  of  jurisdiction,  are 
these :  — that  the  case  presented  by  the  libel  ia  palpably  a  pro* 
ceeding  in  personam  upon  an  express  contract,  entered  into 
between  the  parties  in  the  city  of  New  York ;  that  it  is  there- 
fore a  case  properly  cognizable  at  a  common  law  court,  fpr  any 
breach  of  that  contract  which  inay  have  beeni^coinmitted,  and 
consequendy  is  not  a  case  over  wUch  the  admiralty  court  can, 
under  the  Constitution  and  laws  of  the  Uiiited  States,  have  ju- 
risdiction, either  in  personam  or  in  rem. 

Having  felt  myself  bound  to  treat  at  some  extent  idiat 
seemed  to  me  the  decisive,  and  what  may,  too,  be  called  the 
public  or  constitutional  question  involved  in  this  cause, — the 
question  of  jurisdiction,— ^ as  to  what  may  be  the  merits  of 
this  controversy,  the  obligations  sustained  by  the  parties  to 
each  other,  and  the  extent  to  which  theto  have  been  fulfilled 
or  violated,  I  shall  content  myself  with  simply  giving  the  con- 
clusions to  which  my  hxindhas  been  conducted,  without  pre- 
tending to  reason  them  out  fully  upon  the  facts  or  the  law  of 
the  case,  because  those  conclusions  would  not  be  the  gv>und8 
of  a  formal  dissent,  though  disaffirmed  by  a  nugority  of  my 
brethren* 

Whflst  I  amjinqiressed  with  the  strong  necessity  thai  exists 
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for  guaiding  against  fiand  or  neglect  in  those  who,  by  hdlding 
themselves  folth  as  fitted  to  take  charge  of  the  lives,  the  hoedth, 
or  tbo  property  of  the  community ,^  thereby  invite  the  public 
trust  and  reliance,  I  am  not  prepared  to  say  that  there  can  be 
no  limit  or  qualiftsation  to  the  responsibility  of  those  who  em- 
bark in  these  or  similar  undertakings, — limits  which  may  be 
implied  from  the  inherent  nature  of  those  undertakings  them- 
selves, or  which  may  result  from  express  stipulation.  It  seems 
to  me  uniieniable,  that  a  carrier  may  select  the  particular  line 
or  description  of  business  in  which  he  engages,  and  that,  so 
long  as  he  with  good  &ith  adheres  to  that  description,  he  can- 
not be  responsible  for  any  thing  beyond  or  inconsistent  with  it. 
The  rule  which  makes  1dm  an  insurer  against  every  thing  but 
the  act  of  Ood  or  the  public  enemy  makes  him  an  insurer  as 
to  performances  only  which  are  consistent  with  his  undertaking 
as  carrier.  A  common  carrier  of  travellers  is  bound  to  the 
preservation  of  the  accustomed  baggage  of  the  traveller,  be- 
cause of  the  known  custom  that  travellers  carry  with  them 
articles  for  their  comfort  and  accommodation,  and  the  price  for 
wiiich  the  transportation  is.  imdertaken  is  graduated  on  that 
presumption ;  but  the  carrier  would  not  therefore  be  responsi- 
ve for  other  articles,  of  extrabrdinary  value,  secretly  transport- 
ed upon  his  vehicle,  because  by  this  secrecy  he  is  defrauded  of 
a  compensation  commensurate  with  the  ydlne  of  the  subject 
transported,  and  with  the  increased  hazards  to  which  it  is  at- 
tempted to  commit  him  without  his  knowledge  or  assent.  But 
to  render  him  liable,  he  must  have  received  the  article  for  trans- 
portali<m,  and  it  must  be  a  subject  falling  fairly  within  the 
scope  of  hts  engagement.  Within  this  range  he  is  an  insurer, 
with  Ae  exceptions  above  stat^.  But  a  carrier  may,  in  a 
given  case,  be  exempted  from  liability. for  loss,  without  fraud, 
by  express  agreement  with  the  person  for  whom  he  undertakes ; 
for  I  cannot  well  imagine  a  principle  creating  a  disability  in  a 
particular  class  of  persons  to  enter  into  a.tontract  fraught  with 
no  criminal  or  immoral  element, — a  disability,  indeed,  extend- 
ing injuriously  to  others,  who  might  find  it  materially  beneficial 
to  make  a  contract  with  them.  A  carrier  may  also  be  exempted 
from  liability  by  the  conduct  of  the  owner  of  property,  in  keep- 
.  ing  the  exclusive  possession  and  control  of  it,  and  thereby  with- 
holding it  from  the  care  and  management  of  the  carrier.  Upon 
ai^lying  the  principles  here  succinctly  stated  to  the  evidence 
in  this  cause,  it  is  not  made  out  in  proof,  to  my  mind,  that  the 
respondents  ever  received,  as  carriers,  from  the  libellants,  or  in- 
deed in  any  other  capacity,  property  of  any  species  or  descrip- 
tion, or  ever  knew  that  property  of  the  Ubellahts  was,  directly 
or  indirectly,  within  the  posses8i<m  of  the  respondents,  or  on 
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board  their  yessel.  It  is  not  in  proof  that  Hamden,  in  his  cob- 
tract  with  the  respondents,  acted  as  the  agent  of  the  UbeUants 
or  for  their  benefit,  or  that,  at  the  time  of  the  agreem^it  <» 
of  the  shipment  made  by  Hamdem,  the  libellanta  and  respond- 
ents were  known  to  each  other  bytransactions  aA.ddpper  and 
carrier.  It  is  established  by  proof,  that  Hamden  c<mtracted,  in 
his  own  name  and  behalf  alone,  with  the  respondents  for  a  sep- 
arate compartment  on  board  their  vessel,  to  be,  with  its  coo^ 
tents  (the  latter  unknown  to  the  respondents),  at  all  times 
under  his  e^usiye  control ;  that  the  property  idleged  to  have 
been  lost  was,  if  in  this  separate .  compartment,  placed  there 
without  certain  knowledge  of  its  character  or  value  on  the 
part  of  the  respondents,  was  under  the  exclusive  directicm  of 
Hamden,  who  accompanied  it,  and  who,  up  to  the  time  of  the 
conflagration  of  the  vessel,  held  the  property  under  lock  and 
key,  and  could  alone,  without  violence  and  a  breach  of  tfate  en- 
gagement, have  had  access  to  it.  Were  this  controversy  duect- 
ly  between  Hamden  and  the  respondents,  firom  the  peculiar 
nature  of  the  contract  between  these  parties,  and  firom  the  pot- 
session  of  the  subject  reserved  to  and  exercised  by  the  former, 
any  liability  oi  the  respondents^  even  then,  might  be  a  mailer 
of  doubt ;  but  there  idiould,  I  think,  be  no  difficulty  in  con- 
cluding thai  no  kind  of  liability  could  attach  to  the  reqmiid- 
ents  in  &vor  of  persons  for  whom  they  had  undertaken  no 
duty,  and  who,  in  reference  to  the  transaction  in  question,  were 
strangers,  entirely  unknown  to  them.  Upon  the  merits  of  this 
case,  as  well  as  uptm  the  question  of  jurisdiction,  I  think  the 
decree  of  the  Circuit  Court  ought  to  be  revised,  and  the  libel 
dismissed. 

Mr.  Justice  WOODBURY. 

On  most  of  the  facts  invdved  in  this  libel,  little  controversy 
exists.  It  is  certain  that  the  respondents  took  the  property  of 
the  plaintiffs  on  board  their  steamboat,  the  Lexington,  to  carry 
it,  on  her  last  calamitous  voyage,  the  13th  of  January,  1840, 
firom  New  York  to  Stonington.  It  is  equally  certain  that  it 
was  lost  on  that  voyage,  in  Long  Island  Sound,  at  a  place 
where  the  tide  ebbed  and  flowed  strongly,  and  several  miloB 
firom  shore,  and  probably  withoilt  the  limits  of  any  State  or 
county.  It  is  certain,  likewise,  that  the  property  was  lost  in 
consequence  of  a  fire,  which  broke  out  in  the  boat  in  the  night, 
and  consumed  it,  with  most  of  the  other  property  on  board. 
The  value  of  it  is  also  sufficiently  certain,  and  that  it  was  pnt 
on  board,  not  by  an  officer  of  the  bmk,  but  by  Hamden,  a  foi^ 
warding  agent  for  the  community  generally,  and  under  a  qpe* 
cial  contract  between  Hamden  and  the  respondentSi^  that  the 
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latter  were  not  to  run  any  risk,  nor  be  responsible  for  any  losses 
of  property  thus  shijqped  by  him. 

But  some  other  facts  are  not  so  certain.  One  of  that  char- 
acter is,  whether  the  fire  occurred  by  accident,  without  any 
neglect  whatever  by  the  respondents  and  their  agents,  or  in 
consequence  of  some  gross  neglect  by  one  or  both.  It  would 
not  be  very  material  to  decide  this  last  fact,  controverted  as  it 
is  and  in  some  degree  doubtful,  if  I  felt  satisfied  that  the  plain- 
tiffs could  recover  anywhere,  and  more  especially  in  admiral-^ 
ty,  on  the  contract  made  by  Hamden  with  the  respondents, 
for  the  breach  of  the  contract  to  carry  and  deliver  this  prop- 
erty. 

The  first  objection  to  such  a  recovery  cm  the  contract  any* 
where  is,  that  it  was  made  with  Hamden,  and  not  with  the 
bank.  Butler  v.  Baaing,  2  Car.  &  Jpl&yn'e,  613 ;  15  Mass.  370  ; 
2  Story,  32.  Next,  that  he  was  acting  for  himself,  in  this  con- 
tract, on  his  own  duties,  liabilities,  and  undertakings,  and  not 
for  them ;  and  that  the  bank,  so  far  as  regards  any  contract, 
looked  to  him  and  his  engagement  with  them,  and  not  to  the 
respondents  or  their  engagement  with  him.  6  Bingh.  131. 
Next,  that  the  articles,  whUe  on  board  the  boat,  were  to  be  in 
the  care  and  control  of  Hamden,  and  not  of  the  master  or 
owners ;  and  hence  no  liability  exists  on  the  contract  even  to 
him,  much  less  the  bank.  Story  on  Baihnents,  p.  647,  ^  582. 
And  this  same  conclusion  is  also  urged,  because  Hamden,  by 
his  contract,  made  an  express  stipulation,  that  the  property 
carried  shoidd  be  at  his  risk,  as  well  as  in  his  care.  See  5 
East,  428;  1  Tentris,  190,  288.  It  is  contended  further,  that, 
if  the  bank  can  sue  (m  Hamden's  contract  made  with  the  re- 
spcmdents,  it  must  be  on  the  pdnciple  of  his  acting  in  it  as 
their  agent,  and  not  for  himself  alone ;  and  if  so,  and  they,  by 
suing  on  it,  adopt  ita  provisions,  they  must  be  bound  by  the 
stipulation  in  it  made  by  him,  not  to  hold  the  respondents  lia- 
ble for  any  risk  or  loss. 

It  is,  however,  doubted,  whether,  with  such  a  stipulation, 
the  respondents  are  not,  by  public  p<dicy,  to  be  still  liid>le  on  a 
contract  like  this,  in  order  to  insure  greater  vigilance  oveor  all 
things  intrusted  to  their  <»ure  (Gould  v.  Hill,  2  Hill,  623),  and 
on  the  ground,  that  the  parties  could  not  mean  by  the  c<mtrliet 
that  the  carriers  were  to  be  exonerated  for  actual  misbehaviour, 
but  only  for  accidents  otherwise  chargeable  on  them  as  quari 
insurers.  Atwood  v.  Reliance  Insurance  Company,  9  Watts, 
87 ;  2  Story,  32,  33. 

It  is  insisted,  next,  that,  as  the  unusual  nature  of  the  prop^ 
erty  carried,  in  this  case,  was  not  made  known  to  the  carriers, 
nor  a  prop(»tionate  {Hrice  paid  for  iis  transportation,  the  own«r 
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cannot  recoyer  beyond  the  usual  value  of  common  merchandise 
of  such  a  bulk.  Citizens' Bank  v.  Steamboat  Nantucket,  3 
Story,  32 ;  25  Wend.  459 ;  Gibbon  v.  P&ynton,  4  Burr.  2301. 

But,  giving  no  decisive  opinion  on  the  validity  of  any  of 
these  objections,  as  not  necessary  in  the  view  hereafter  taken, 
yet  they  are  enumerated  io  show  some  of  the  difficulties  in 
sustaining  n  recovery  on  this  contract,  notwithstanding  their 
existence. 

Another  important  objection  remains  to  be  Considered.  It 
is,  that  no  junsdiction  exists  over  this  contract  in  a  court  of 
admiralty  where  these  proceedings  originated.  The  contract 
was  made  on  land,  and  of  course  within  the  body  of  the  coun- 
ty of  New  York.  It  was  also  not  a  contract  for  a  freight  of 
goods  abroad,  or  to  a  foreign  country,  the  breach  of  which  has 
been  here  sometimes  prosecuted  in  courts  of  admiralty.  Drink- 
water  et  al.  V.  The  Spartan,  Ware,  D.  C.  149,  by  a  proceeding 
tn  r^m  (165) ;  De  Lovio  v.  Boit,  2  Gall.  398 ;  The  Yolunteer, 

1  Sumner,  561 ;.  Logs  of  Mahogany,  2  Sumner,  589 ;  6  Dane's 
Abr.  2,  1,  Charter^arties,  See  a  case  contra^  in  the  records 
of  Rhode  Island,  A.  D.  1742. 

But  the  law  of  England  is  understood  to  be,  even  in  foreign 
charter-parties,  against  sustaining  such  suits,  ex  contradUf  in 
admiralty.  3  D.  &  E.  323;  2  Lord  Raym.  904;  1  Hag.  Ad. 
226,  and  cases  cited  in  12  Wheaton,  622,  623. 

By  agreement  of  the  judges  in  A.  D.  1632,  admiralty  was  not 
to  try  such  cases,  if  the  charter-party  was  contested.  Dun- 
lap's  Adm.  14 ;  4  Iiistit.  135 ;  Hobart,  268. 

It  seems,  however,  to  be  doubted  by  Browne  (2  Browne's 
Civ.  and  Adm.  Law,  122,  635),  whether  the  libellant  may  not 
proceed  in  admiralty^  if  he  goes  to  recover  freight  only,  and 
not  a  penalty.  It  is  also  believed,  that,  in  this  country,  con- 
tracts to  carry  freight  between  different  States,  or  within  the 
same  State,  if  it  be  on  tide-water,  or  at  least  on  the  high  se^, 
have  sometimes  been  made  the  subject-matter  of  libels  in  aid- 
miralty.  Dunlap's  Adm.  487;  1  Sumner,  551;  3  Am.  Jur. 
26;  6  Ani.  Jur.  4;  King  et  al.  v.  Shepherd,  3  Story,  349,  in 
point ;  Gilp.  D.  0.  524 ;  Oonkling,  Pra.  150 ;  De  Lovio  v.  Boit, 

2  Gall.  448.  I  am  inclined  to  the  opinion,  too,  that,  at  the 
time  the  Constitution  of  the  United  Sttftes  was  adopted,  and 
the  words  '^  cc^s  of  admiralty  and  maritime  "  were  introduced 
into  it,  and  jilrisdictibn  over  them  was  subsequently  given  in 
civil  proceedings,  in  the  act  of  1789,  to  the  District  Courts,  the 
law  in  fJngland  had  in  some  degree  become  changed  in  its  gen- 
eral principles  in  respect  to  jurisdiction  in  admiralty  over  con- 
tracts. Their  courts  had  become  inclined  to  hold,  that  the  place 
of  performance  of  a  contract,  if  maritime  in  its  subject,  rather 
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than  the  place  of  its  execution,  was  the  true  test  as  to  its  con- 
struction and  the  right  under  it.  This  conformed,  also,  to  the 
analogy  as  to  contracts  at  common  law.  See  cases  in  Towne 
V.  Smith,  1  Woodbury  &  Minot,  136. 

It  is  not  unusual  for  the  place  to  which  the  parties  look  for 
fulfilling  their  duties  to  be  not  only  different  from  the  place  of 
making  the  contract,  but  for  the  parties  to  regard  other  laws 
and  other  courts,  applying  to  the  place  of  performance,  as  con- 
trolling and  as  havixig  junsdiction  over  it.  Bank  of  the  United 
States  V.  Donnally,  8  Peters,  361 ;  Wilcox  v.  Hunt,  13  Peters, 
378 ;  Bell  et  aL  v.  Bruen,  1  Howard,  169. 

Hence,  for  a  century  before  1789,  Lord  Kenyon  says,  ad- 
miralty courts  had  sustained  jurisdiction  on  bottomry  bonds, 
though  executed  upon  the  land ;  because,  '^  if  the  admiralty  has 
jurisdiction  over  the  subject-matter,  to  say  that  it  is  necessary 
for  the  parties  to  go  upon  the  sea  to  execute  the  instrument 
bcnrders  on  absurdity."  See  Menetone  v.  Gibbons,  3  D.  &  E. 
267-269;  2  Lprd  Baym.  982;  2  H.  BL  164;  4  Cranch,  328; 
Paine's  C.  C.  671.  On  this  principle,  the  admiralty  has  gradu- 
ally been  assuming  jurisdiction  over  claims  for  pilotage  on  the 
sea,  both  the  place  of  performance  and  the  sulvject-matter  being 
there  usually  maritime.  10  Wheat.  428;  7  Peters,  324;  10 
Peters,  108;  11  Petets.  175;  1  Mason,  C.  C.  608.  Because, 
on  the  general  principle  just  referred  to,  as  to  the  object  of 
the  contract,  if  '^  it  concerned  the  nayigation  of  the  sea,"  and 
hence  was  in  its  nature  and  character  a  maritime  contract, 
it  was  deemed  within  admiralty  jurisdiction,  though  made  on 
land.  Zane  v.  The  Brig  President,  4  Wash.  C.  C.  454;  4 
Mason,  C.  C.  380;  The  Jerusalem,  2  GalL  191,  465,  448; 
The  Sloop  Mary,  Paine,  0.  C.'671;  Qilp.  D.  0.  184,  477, 
429 ;  2  Sumner,  1. 

This  is  the  principle,  at  the  bottom, /or  recovering  seamen's 
wages  in  admiralty.    Howe  v.  Nappier>  4  Burr.  1944 

Not  that  the  consideration  merely  was  maritime,  but  that  the 
contract  must  be  to  do  something  maritime  as  to  place  or  sub- 
ject. Plummer  v.  Webb,  4  Mason,  C.  C.  380 ;  Bemi  v.  The 
Janus  et  al.,  1  Baldw.  C.  C:  549,  552  <<  A  New  Brig,"  OUp. 
D.  C.  30b.  But  we  haye  already  seen  there  are  several  direct 
precedents  in  England  against  sustaining  these  proceedings  in 
admiralty  on  the  contract,  such  as  a  charter-party  or  b£u  of 
lading,  md  strong  doubts  from  some  high  authorities  against 
it  in  this  country.  Chancellor  Kent  seems  to  think  a  pr^^eed- 
ing  in  admiralty,  on  a  charter-party  like  this,  cannot  be  sus- 
tained, except  by  what  he  cijls  "  the  unsettled  doctrine  laid 
down  in  De  Lovio  v.  Boit."    3  Kent,  Comm:  162.     See  like- 
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wise  Justice  Johnson's  opinion  to  the  like  ejBfect  in  Ramsey 
V.  Allegie,  12  Wheat.  622. 

Looking,  then,  to  the  law  as  held  in  England  in  1789,  and 
not  considering  it  to  be  entirely  clear  in  favor  of  sustaining  a 
suit  in  admiralty  on  a  charter-party  like  this,  and  that  it  is  very 
doubtful  whether  any  more  settled  or  enlarged  rule  on  this  sub- 
ject then  prevailed  in  admiralty  here,  or  has  since  been  deliber- 
ately and  generally  adopted  here,  in  respect  to  charter-parties 
or  bills  of  lading,  I  do  not  feel  satisfied  in  overruling  the  ob- 
jection to  our  jurisdiction  which  has  been  made  on  this  ground. 

The  furtheir  arguments  and  researches  since  Waring  v.  Clarke 
(6  How.)  tend  also,  in  my  view,  to  repel  still  more  strongly  any 
idea  that  admiralty  jurisdiction  had  become  extended  "here,  at 
the  Revolution,  in  cases  either  of  contracts  or  torts,  more 
broadly  than  in  England. 

But  it  is  not  necessary  now  to  go  into  the  new  illustrations 
of  this  cited  in  the  elaborate  remarks  of  the  counsel  for  the 
respondents,  or  discovered  by  myself;  in  addition  to  those 
quoted  in  the  opinion  of  the  minority  in  Waring  et  al.  v. 
Clarke,  and  in  The  United  States  v.  The  New  Bedford  Bridge, 

1  Woodbury  &  Minot.  Among  mine  is  the  declaration  by 
Lord  Mansfield  himself,  December  20thj  1775,  that  the  colo- 
nies wished  "  that  the  admiralty  courts  should  never  be  made 
to  extend  there,"  instead  of  wishing  their  powers  enlarged 
(6  American  Archives,  234 ;.  Annual  Register  for  1776,  pp.  99, 
100) ;  and  there  is  likewise  the  protest  of  the  friends  of  Amer- 
ica, the  same  year,  in  the  House  of  Lords,  that  the  increase 
of  admiralty  power  by  some  special  acts  of  Parliament  was  a 
measure  favored  at  home  rather  than  here,  and  was  not  ac- 
ceptable here,  but  denounced  by  them  as  an  inroad  on  the 
highly  prized  trial  by  jury.  6  American  Archives,  226.  Among 
those  cited  is  the  conclusive  evidence,  that  in  some  of  the 
colonies  here  before  the  Revolution,  the  restraining  .statutes 
of  Richard  II.,  as  to  the  admiralty,  were  eo  nomino  and  ex- 
pressly adopted,  instead  of  not  being  in  force  here.  See  in 
South  Carolina,  2  Statutes  at  Large,  446,  in  1712,  and  in  Maa- 
sachusetts,  Dana's  Defence  of  New  England  Charters,  49-64; 
in  Virginia,  "  the  English  Statutes  "  passed  before  James  I., 
9  Hening's  Statutes,   131,   203;  Commonwealth  v.  Gaines, 

2  Virg.  Cases,  179,  185 ;  in  Maryland,  1  Maryland  Statutes, 
Kilty's  Report,  223 ;  and  in  Rhode  Island,  her  records  of  a  case 
in  1763,  at  Providence. 

But  I  pass  by  all  these,  and  much  more,  because,  notwith- 
standing the  course  of  practice  here  the  last  half-century  in  some 
districts,  and  the  inattention  and  indifference  exhibited  in  many 
others  as  to  the  true  line  of  discrimination  between  the  juris- 
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diction  belonging  to  the  common  law  courts  and  that  in  admi- 
ralty, enough  appears  to  induce  me,  aa  at  present  advised,  not 
to  rest  jurisdiction  in  admiralty  oyer  a  transaction  like  this  on 
contract  alone.  I  shall  not  do  it,  the  more  especially  when  a 
ground  less  doubtful  in  my  apjurehension  exists  and  can  be 
relied  on  for  recovering  all  the  loss,  if  the  damage  was  caused 
by  a  tort. 

I  have  turned  my  attention  to  ascertain  whether  the  facts  in 
this  case  exhibit  any  wrong  committed  by  the  respondents,  of 
such  a  character  as  a  tort,  and  in  such  a  locality  as  may  render 
our  jurisdiction  in  admiralty  clear  over  it,  looking  to  the  prin- 
ciples of  admiralty  law  in  England,  and  also  in  this  coimtry, 
so  fiur  as  can  now  be  discovert  to  have  existed  at  the  time  of 
our  Revolution. 

First,  as  to  this,  U  is  argued,  that,  in  point  of  fisu^t,  gross  neg- 
ligence existed  in  the  transportation  of  this  property.  If  so, 
this  conduct  by  the  respondents  or  their  agents  may  be  suf- 
ficient to  justify  a  proceeding  esr  delicto  for  the  nonfeasance  or 
misfeasance  constituting  that  neglect,  and  causing  the  loss  of 
this  property,  entirely  independent  of  the  contract  or  its  form, 
or  the  risks  under  it,  or  the  want  of  notice  of  the  great  vslue  of 
the  property.  Particularly  might  this  be  sufficient,  if  the  injury 
was  caused  in  a  place,  and  under  circumstances,  to  give  a  court 
of  admiralty  undoubted  jurisdiction  over  it  as  a  marine  tort 

The  question  of  &ct,  then,  as  to  neglect  here,  and  the  ex- 
tent of  it,  may  properly  be  investigated  next,  as  in  one  view 
of  the  subject  it  may  become  highly  important  and  decisive 
of  the  right  to  recover,  and  as  it  is  our  duty  to  settle  facts  in 
•an  admiralty  proceeding,  when  they  are  material  to  thcf  merits. 

As  before  intimated,  it  is  here  virtually  conceded,  that  the 
property  of  the  plaintiffs,  while  in  charge  of  the  respondents 
as  common  carriers  on  the  sea,  was  entirely  lost,  by  the  burn- 
ing of  the  boat  in  which  it  was  transported. 

The  first  inference  from  these  naked  facts  would  be,  that  the 
fire  was  produced  by  some  cause  for  which  the  owners  were 
responsible,  being  generally  negligence,  and  that  prima  facie 
ibej  were  chargeaJ^le.  6  Martin,  681;  Story  on  Ailments, 
^  033,  638. 

Indeed,  the  ccmunon  carrier  who  receives  property  to  trans- 
port, and  does  not  deliver  it,  is  always  held  prima  facie  liable. 
Abbott  on  Ship.,  ch.  3,  ^  3;  1  Yentris,  190;  6  Johns.  169; 
8  Johns.  213 ;  19  Wendell,  24jP;  Story  on  Baihnents,  <^  533 ; 
3  Kent,  Comm.  207,  216 ;  3  Story,  349,  356 ;  5  Bingh.  217, 
220  ;  4  Bingh.  218. 

If  they  would  have  this  inference  or  presumption  chained, 
so  as  to  exonerate  themselves,  it  must  be  done  by  themselves, 
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and  not  the  plaintijSs,  and  by  proof  remoying  strong  doubts ; 
or,  in  other  words,  turning  the  scales  of  evidence  in  their  favor 
in  this  attempt.  This  idea*  is  fortified  by  the  express  provision 
establishing  a  presumption,  by  the  act  of  .Congress,  in  case  of 
damages  by  explosions  of  steam.   6  Stat,  at  Laige,  p.  306,  ^  13. 

Independent  of  this  presumption,  when  we  proceed  to  ex- 
toiine  the  evidence  on  both  sides  as  to  the  contested  points'  of 
fact  connected  with  the  loss,  it  is  found  to  be  decidedly  against 
the  conduct  of  the  respondents  and  their  agents ;  and,  so  far  from 
weakening  the  presumption  against  them  firom  the  actual  loss, 
it  tends  with  much  strength  to  confirm  it.  There  had,  to  be 
sure,  been  recent  repairs,  and  certificates  not  long  before  ob- 
tained of  the  good  con<Ution  of  the  boat.  But  on  the  proof, 
she  does  not  seem  to  have  been  in  a  proper  state  to  guard 
against  accidents  by  fire  when  this  loss  occurred.  Her  ma- 
chinery was  designed  at  first  to  bum  wood,  and  had  not  long 
before  been  changed  to  consume  anthracite  coal^  which  created 
a  higher  heat.  And  yet  there  was  a  neglect  fully  to  secure  the 
wooden  portions  of  the  boat,  near  and  exposed  to  this  higher 
hciat,  from  the  natural  and  dangerous  consequences  of  it.  So 
was  there  an  omission  to  use  fiire-brick  and  new  sheet-iron  for 
guards,  nigh  the  furnace.  On  one  or  two'  occasions,  shortly 
befcnre  this  accident,  the  pipe  had  become  reddened  by  the  in- 
tense heat  so  as  to  attract  particular  attention ;  and  shortly  be- 
fore, the  boat  actually  caught  fire,  it  is  probabl'j,  from  some  of 
those  causes,  and  yet  no  new  precautions  had  been  adopted. 

In  the  next  place,  the  act  of  Congress  (5  Stat,  at  Large, 
pp.  304,  305)  requires  the  owners  of  steamboats  "to  provide, 
as  a  part  of  the  necessary  furniture,  a  suction-hose  and  fire- 
engine  and  hose  suitable  to  be  worked  in  said  boat,  in  case  of 
fire,  and  carry  the  same  upon  each  and  every  voyage  in  good 
order."  ( Sec.  9. )  And  it  imposes  also  a  penalty  of  $  500  for  not 
complying  with  any  condition  imposed  by  the  act.    (Sec.  2.) 

The  spirit  of  this  requisition  is  as  much  violated  by  not  hav- 
ing the  hose  and  engine  so  situated  as  to  be  used  promptly  and 
efficiently,  as  by  not  having  them  at  all,  or  not  having  them 
"  in  good  order." 

The  hose  and  engine  were  not  kept  together,  and  hence 
could  not  be  used  on  that  fatal  night.  One  was  stowed  away 
in  one  pert  of  the  boat,  and  the  other  elsewhere,  so  as  not  to 
be  in  a  situation  to  be  brought  promptly  into  beneficial  use. 

Again,  it  was  an  imperative  provision  in  the  act  of  Congress 
before  referred  to  (sec.  9),  —  and  the  neglect  of  it  was  pun- 
ished by  a  fine  of  $  300,  on  the  owner  as  well  as  master,  — 
^  that  iron  rods  or  chains  shall  be  employed  and  used  in  the 
navigating  of  all  steamboats,  instead  of  wheel,  or  tiller  ropes." 
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Tet  this  was  not  complied  with,  and  renders  their  conduct 
in  this  respect,  not  only  negligent,  but  illegal. 

Though,  in  fact,  this  accident  may  not  have  proved  more 
fatal  than  otherwise  from  this  neglect,  the  non-compliance 
with  the  proviaipn  was  culpable,  and  throws  the  burden  of 
proof  on  the  owners  to  show  it  did  not  contribute  to  the  low. 
Waring  et  al.  v.  Claike,  6  Howard,  463.  It  is  true,  that 
Congress,  some  years  after,  March  30,  1845,  dispensed  with  a 
part  of  this  provision  (6  Stat,  at  Large,  626),  under  certain 
other  guards.  Tet  in  this  case  even  those  other  guards  were 
wholly  omitted. 

Nor  does  there  appear  to  have  been  any  drilling  of  the  crew 
previously,  how  to  use  the  engine  in  an  emergency,  or  lany  dis- 
cipline adopted,  to  operate  as  a  watch  to  prevent  fires  from 
occurring,  or,  afler  breaking  out,  to  extinguish  them  quick- 
ly. Indeed,  the  captain,  on  this  occasion,  checked  the  efforts 
of  some  to  throw  the  ignited  cotton  overboard,  so  as  to  stop 
the  flames  from  spreading,  by  peremptorily  forbidding  it  to 
be  done. 

The  respondents,  to  be  sure,  prove  that,  several  buckets  were 
on  board.  But  the  buckets,  except  in  a  single  instance,  were 
not  rigged  with  heaving-lines,  so  as  to  be  able  to  draw  up 
water,  and  help  to  check  promptly  any  fire  which  might  break 
out.  And  in  consequence  of  their  fewness  or  bad  location, 
some  of  the  very  boxes  containing  the  specie'  of  the  plaintiffs 
were  broken  open  and  emptied,  in  order  to  hold  water.  Lastly, 
when  discovered,  the  officers  and  crew  do  not  appear  generally 
to  have  made  either  prompt  or  active  exertions  to  extinguish 
the  fire,  or  to  turn  the  vessel  nearer  shore,  where  this  property, 
and  the  passengers,  would  be  much  more  likely  to  be  pre- 
served, eventually;  than  by  remaining  out  in  the  deep  parts  of 
the  Sound. 

The  extent  and  nature  of  the  liability  thus  caused  are  well 
settled  at  law.  The  property  of  the  plaintiffs  was  destroyed  by 
fire,  through  great  neglect  by  the  defendants  and  their  agents. 
Common  carriers  are  liable  for  losses  by  fire,  though  guilty  of  no 
neglect,  unless  it  happen  by  lightning.  1  D.  &  E.  27 ;  4  D.  d& 
R  581 ;  3  Kent,  Comm.  217 ;  5  D.  &  E.  389 ;  Gilmore  v.  Car- 
man, 1  Smedes  &  Marsh.  279 ;  King  et  al.  v.  Shepherd,  3  Story, 
Rep.  360 ;  2  Browne,  Civ.  and  Adm.  Law,  144 ;  2  Wend.  327  ; 
21  Wend.  190.  These  respondents  were  common  carriers,  in 
the  strictest  and  most  proper  sense  of  the  law.  King  et  al. 
V.  Shepherd,  3  Story,  Rep.  349.     See  other  cases,  post 

They  would,  therefore,  be  liable  in  the  present  case  without 
such  neglect,  if  this  view  of  it  applied  to  a  recovery  on  the 
ground  of  a  tort  as  well  as  of  a  contract.  But  as  it  may  not, 
36* 
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the  next  inquiry  is  if  fhe  facts  disclose  a  breach  of  dutyi  a 
culpable  neglect,  either  by  the  officers  or  owners  of  the  vesseli 
amounting  to  a  tort,  and  for  which  the  defendants  are  respon? 
sible. 

It  is  well  settled,  that  a  captain  is  bound  to  exercise  a  care- 
ful supervision  over  fires  and  lights  in  his  vessel,  ordinarily. 
Malynes,  166;  The  Pfttapsco  Ins;  Co.  v.  Coulter,  3  Peten, 
237,  228,  229;  Busk  t^.  The  Royal  Ex.  Ass.  Co.,  2  Bam.  & 
Aid.  82. 

He  is  required  in  all  things  to  employ  due  diligence  and 
skill  (9  Wend.  1 ;  Rice's  R.  162),  to  act  <<  with  most  exact  dil- 
igence "  (1  Esp.  Ga.  127),  or  with  the  utmost  care  (Story  on 
Bailin.  ^  327).  But  how  much  more  so  in  a  steamboat,  with 
fires  so  increased  in  number  and  strength,  and  especially  when 
freighted  with  very  combustible  materials,  like  this,  chiefly 
with  cotton ! 

His  fisdlure  to  exert  himself  properly  to  extinguish  any  fiie 
amounts  to  barratry.  3  Peters,  228,  234 ;  Waters  v.  Merch. 
Louisville  Ins.  Co.,  11  Peters,  213;  10  Peters,  607.  And  if 
the  property  be  ini^ired  against  barratry,  the  owners  may  then 
recover. 

To  be  sure,  in  one  case  the  owners  of  a  steamboat  were  ex- 
onerated from  paying  for  a  loss  by  fire.  But  it  was  only  under 
the  special  provision  of  the  local  laws,  rendering  them  exempt, 
if  the  fire  occured  "  by  accidental  or  uncontrollable  events." 
See  Civil  Code  of  Louisiana,  63d  article ;  HuAt  v,  Morris, 
6  Ifartin,  681. 

So  the  written  contract  for  freight,  as  well  as  that  for  insur- 
ance, sometimes  does  not  cover  fire,  but  specially  exempts  a  loss 
by  it;    3  Kent,  Comm.  201-207. 

In  such  case  there  may  be  no  liability  for  it  on  the  insur- 
ance, and  doubtfully  on  the  charter  or  bill  of  lading,  unless  it 
was  caused  by  gross  neglect,  erassa  negUgentia.  ENit  in  case 
of  such  neglect,  liability  exists  even  there.  3  Kent,  Comm. 
217 ;  3  iPeters,  238 ;  1  Taunton,  227.  In  this  view  the  owners 
seem  liable  for  all  damages  ixrhich  they  or  their  servants  could 
have  prevented  by  care.  8  Serg.  &,  Rawle,  633.  As  an  illus- 
tmtion  of  what  are  meant  by^  such  damages,  they  are  those 
which  happen,  if  on  land,  from  unskilful  drivers,  '<  from  vicious 
and  unmanageable  horses,  or  when  occasioned  by  overloading 
the  coaches,  as  these  would  imT>ly  negligence  or  want  of  care." 
Beckman  v.  Shouse,  6  Rawle,  183. 

From  the  above  circumstance,  the  conclusion  is  almost  irre- 
sistible, that  what  constitutes  a  gross  neglect  by  the  respond- 
Mits  and  their  agents,  as  to  the  condition  of  the  boat  and  its 
equipments,  existed  here,  and  by  the  deficiencies  and  unperfeo- 
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tion  of  them  contributed  much  to  the  loss  of  this  property ; 
and  beside  this,  that  want  of  diligence  and  skill  on  board,  after 
the  fire  broke  out,  as  well  as  want  of  watchfulness  and  care  to 
prevent  its  happening  or  making  much  progress,  was  manifest. 

If  any  collateral  circumstance  can  warrant  the  exaction  of 
greater  vigilance  than  usual,  on  occasions  like  these,  or  render 
neglects  more  culpable,  it  was,  that  the  lives  of  so  many  par 
sengers  were  here  exposed  by  them,  and  became  their  victims. 
This  last  consideration  is  imperative,  in  cases  of  vessels  de- 
voted both  te  freight  and  passengers,  to  hold  the  owners  and 
their  servants  responsible  for  the  exercise  of  every  kind  of  dil- 
igence, watchfulness,  and  skill  which  the  principles  of  law  may 
warrant.  Beside  the  great  amount  of  .property  on  board  on  this 
occasion,  they  had  in  charge  from  one  to  two  hundred  passen- 
gers, including  helpless  children  and  females,  confiding  for  safety 
entirely  to  their  care  and  fidelity.  All  of  these,  except  two  or 
three,  were  launched  into  eternity,  during  that  frightful  night, 
by  deaths  the  most  painful  and  heart-rending.  Had  proper  at- 
tention been  devoted  to  the  guards  s%ainst  fire,  such  as  pru- 
dence and  duty  demanded,  or  due  vigilance  and  energy  been 
exercised  to  extinguish  it  early,  not  only  would  large  amounts 
of  property  probably  have  been  saved,  but  the  tragic  sufferings 
and  loss  of  so  many  human  beings  averted. 

In  view  of  all  this,  to  relax  the  legal  obligations  and  duties 
of  those  who  are  amply  paid  for  them,  or  to  encourage  careless 
breaches  of  trusts  the  most  sacred,  or  to  favor  technioal  niceties 
likely  to  exonerate  the  authors  of  such  a  calamity,  would  be 
of  most  evil  example  over  our  whole  seaboard,  and  hundreds 
of  navigable  rivers  and  vast  lakes,  where  the  safety  of  such 
immense  property  and  life  depends  chiefly  on  the  due  attention 
of  the  owners  and  agents  of  steamboats,  and  is,  unfortunately, 
80  often  sacrificed  by  the  want  of  it.  To  relax,  also,  when 
Congress  has  made  such  neglect,  when  followed  by  death,  a 
crime,  and  punishable  at  least  as  manslaughter,  would  be  un- 
faithfulness to  the  whole  spirit  of  their  legislation,  and  to  the 
loudest  demands  of  public,  policy. 

Their  enactment  on  this  subject  is  in  these  words  (see  stat- 
ute before  cited,  sec.  12):  —  "  That  every  captain,"  &c.,  "by 
whose  misconduct,  negligence,  or  inattention  to  his  or  their 
respective  duties,  the  liife  or  lives  of  any  person  on  board  said 
vessel  may  be  destroyed^  shall  be  deemed  guilty  of  manslaugh- 
ter," &c. 

Showing,  then,  as  the  facts  seem  to  do  here,  wrongs  and 
gross  neglect  by  both  the  owners  and  officers  of  the  boat,  the 
next  step  in  our  inquiries  is,  whether  any  principles  or  prece- 
dents exist  against  their  being  prosecuted  in  admiralty  as  a 
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tort^  and  by  a  proceeding  which  sounds  ex  deUeiOy  and  entirely 
independent  of  any  contract. 

The  recovery,  in  cases  like  this,  on  the  tort,  counting  on  tl)e 
duty  of  the  carrier  and  its  breach  by  the  negligent  loss  of  the 
property,  is  common,  both  in  this  country  and  abroad,  in.  the 
isourts  of  common  law. 

Whether  it  be  rediiessed  there  in  trespass  or  case,  when  su- 
ing «r  delictOy  is  inmiaterial,  if,  when  case  is  brought,  the  facts, 
•■here,  show  neglect  or  consequential  damage,  rather  than  those 
which  are  direct  and  with  force.  And  if  case  lies  at  common 
law  on  such  a  state  <^  facts,  there  seems  to  be  no  reason  why 
a  libel  in  admiralty  may  not  lie  for  the  wrong,  whenever,  as 
here,  it  was  committed  on  t^e  sea,  and  clearly  within  ieulmiral- 
ty  jurisdiction  over  torts.  For  the  admiralty  is  governed  by 
like  principles  and  facts,  as  to  what  constitutes  a  tort,  as  prevail 
in  an  action  at  law  for  damages, «and  its  ingredients 'are  the 
same,  whether  happening  on  land  or  water.  But  case  will  lie 
at  law,  on  £ftcts  IDce  those  here,  for  reasons  obvious  and  impor- 
tant in  the  present  inquiry.  Indeed,  on  such  facts  the  ancient 
action  was  generally  in  case,  and  counted  on  the  duty  of  the 
carrier  to  transport  safely  the  property  received,  and  charged 
hiin  with  tortious  negligence  in  not  doing  it.  1  Price,  27 ;  2 
Kent,  Copmu  699 ;  3  Wend*  158.  Ih  such  i^oceedings  ,at 
common  law,  the  difference  was  in  some  respects,  when  ex  de-^ 
UctOy  more  fiivorable  to  the  owners,  as  then  some  neglect,  or 
vidence,  or  fraud,  or  guih  of  some  kind,  must  be  shown, 
amomitiiig  to  a  breach  of  public  duty  by  the  carrier  or  his  ser- 
vants. Hinter  v.  Dibdin  et  al.,  2  Adol.  &  Ell.,  N.  S.  646;  2 
New  R.  464 ;  2  Chit.  R.  4  While  in  the  action  of  assumpsit, 
more  modem,  but  by  no  means  exclusive,  the  promise  or  con- 
tract alone  need  be  shown,  and  a  breach  of  that,  though  with- 
out any  direct  proof  of  neglect,  as  carriers  are,  by  their  duties, 
in  law,  insurers  against  all  losses  except  by  the  king's  enemies 
and  the  act  of  God.  3  Brod.  &,  Bingh.  62^  63 ;  19  Wend.  239; 
Forward  v.  Pittard,  1  D.  d&  K  27 ;  1  Esp.  Ca.  36 ;  2  Chit.  R. 
1 ;  AAmole  t^.  Wainwright,  2  Adol.  &  Ell.,  N.  S.  663. 

So'  it  is  well  settled  that  these  rules  of  law,  and  all  others 
as  to  cominon  carriers  by  land,  apply  to  those  by  water,  and 
to  those  boats  carrying  freight,  as  this  one  did.  10  Johns.  1  ; 
1  Wils.  281;  3  Esp.  Ca.  127;  2  Wend.  327;  3  Story,  349. 

What,  then,  in  principle,  operates  against  a  recovery? 

SonriB  would  seem  to  argue,  that  a  proceeding  ex  detictomxisi 
be  trespass,  and  that  case  is  not  one.  But  when  it  proceeds,  as 
here,  for  consequential  damages,  and  those  caused  by  gross  neg- 
lect, and  not  a  mere  breach  <xf  contract,  it  sounds  ex  deUfio 
as  much  as  trespass  itself.  1  CSiit  PI.  1^;  3  East,  693;  2 
Saund.  47,  b. 
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The  misconduct  complained  of  here  amounted  to  a  tort,  at 
much  as  if  it  had  been  committed  with  force.  A  tort  means 
only  a  wrong,  independent  of  or  as  contradistinguished  firom  a 
mere  breach  of  a  contract.  The  evidence  here,  in  my  appre- 
hension, shows  both'misfeasance  and  nonfeasance,  and  a  con- 
sequential loss  from  them,  which  it  is  customary  to  consider  as 
tortious.  It  was  here,  to  be  sure,  not  a  trespass  vi  ei  armis^ 
and  perhaps  not  a  conversion  of  the  property  so  as  to  justify 
trover,  though  all  the  grounds  for  the  last  ezi9t  in  substance, 
as  the  plaintiffs  have  lost  their  property  by  means  of  the  con- 
duct of  the  defendants,  into  whose  possession  it  came,  and  who 
have  not  restored  it  on  demand,  nor  shown  any  good  justifica- 
tion .for  not  doing  it. 

It  is  altogether  a  mistake,  as  some  seem  to  argue,  that  force 
and  a  direct  injury  are  necessary  to  sustain  proceedings  in  tort, 
either  at  law  or  in  admiralty,  for  damages  by  common  carriers. 
80  little  does  the  law  regard,  in  some  cases,  the  ^distincticni 
between  nonfeasance  and  misfeasance,  in  creating  a  tort  and 
giving  any  peculiar  form  of  action  for  it,  that  in  some  instances 
a  nonfeasance  is  considered  as  becoming  misfeasance ;  such  aa 
a  master  of  a  vessel  leaving  his  register  behind,  or  his  compass, 
or  anchor.  3  Peters>  236.  And  ''  torts  of  this  nature,"  as  in 
the  present  case,  may  be  committed  either  by  '' nonfeasance, 
misfeasance,  or  malfeasance,"  and  often  without  force.  4  D. 
&  K  484 ;  1  Chit.  PI.  161 ;  Bouvier's  Diet.,  Tart.  And  even 
where  maia  Jides  is  necessary  to  sustain  the  proceeding,  gross 
negligence  is  evidence  of  it.  4  Adol.  &  Ell.  876 ;  1  Howard, 
71 ;  I  Spence's  Eq.  Jur.  426 ;  Jones  on  Bailments,  8 ;  Story  on 
Bailments,  ^^  19, 20.  The  action  in  such  case  is  described  as 
<'  upon  tort,"  and  arises  ex  delicto.  2  Kent,  Comm.  699.  In 
most  instances  of  gross  negligence,  misfeasance  is  involved 
(2  Cromp.  &  M.  360) ;  as  a  delivery  to  a  wrong  person,  or 
carrying  to  a  wrong  place,  or  carrying  in  a  wrong  mode^  or 
leaving  a  carriage  unwatched  or  unguarded.  2  Cromp.  60  M. 
360 ;  8  Taunt.  144  Where  case  was  brought  for  damage  by 
overloading  and  sinking  a  boat,  it  was  called  an  action  ''for 
a  tort,"  and  sustained,  though  the  injury  was  wholly  consequen- 
tial.    1  Wils.  281. 

Again,  it  has  been  argued,  that  if  direct  force  be  not  a 
necessary  ingredient  to  recover  in  this  form  of  action,  it  must 
in  some  degree  rest  on  the  contract  which  existed  here  with 
Hamden,  and  be  restrained  by  its  limitations.  But  the  books 
are  full  of  actions  on  the  case  where  contracts  existed,  which 
were,  brought  and  which  count  entirely  independent  of  any 
contract,  they  being  founded  on  some  public  duty  n^lect^ 
ed,  to  the  injury  of  another,  or  on  some  private  wrong  or 
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misfeasance,  without  reference  to  any  promise  or  agreement 
broken.  12  East,  89 ;  4  Howard,  146 ;  Chit.  PI.  156 1  For- 
ward V.  Pittard,  1  D.  &  £.  27 ;  2  N.  Hamp,  291 ;  2  Kent, 
Comm.  599  ;  3  East,  62  ;  6  Bam.  &  Ores.  268 ;  5  Burr.  2825; 
6  Moore,  141 ;  9  Price,  408 ;  5  Bam.  &,  Gres.  605-609.  Some 
of  the  cases  cited  of  this  character  are  precisely  like  this,  being 
for  losses  by  non-delivery  of  property  by  common  carriers,  and 
sued  for  as  torts  thus  committed.  6  D.  k  E.  389.  They  go 
without  and  beyond  the  contract  entirely. 

Nor  is  intent  to  do  damage  a  necessary  ingredient  to  sustain 
either  case  or  trespass.  2  New  R.  448.  Though  the  wrong 
done  is  not  committed  by  force  or  design,  it  is  still  treated  as 
ex  delicto  and  a  tort,  if  it  was  done  either  by  a  clear  neglect 
of  duty,  by  an  omission  to  provide  safe  and  well-fiimish.ed  car- 
riages or  vessels,  by  carelessness  in  guarding  against  fires  and 
other  accidents,  by  omitting  preparations  and  precautions  en- 
joined expressly  by  law,  or  by  damage )  consequent  on  the  neg- 
ligent upsetting  of  carriages,  or  unsafe  and  unskilful  navigation 
of  vessels.  See  cases  of  negligent  defects  in  carriages  and  ves- 
sels themselves,  2  Kent,  Comm.  597,  607 ;  6  Jurist,  4 ,-  The 
Rebecca,  Ware,  D.  C.  188 ;  10  East,  555 ;  1  Johns.  Cas.  134 ; 
5  East,  428.  Or  in  machinery,  Camden  and  Apaboy  Railroad  v, 
Burke,  13  Wend.  611,  627 ;  5  East,  428 ;  9  Bingh.  457.  Even 
if  the  defect  be  latent,  3  Kent,  Comm.  205.  See  those  of  care-« 
less  attention.  The  Rebecca,  Ware,  D.  C.  188.  See  those  of 
non-conformity  to  legal  requisitions,  as  hose  and  engine  here 
not  in  good  order.  Waring  et  al.  v.  Clarke,  5  Howard.  See 
those  consequent  on  negligent  driving,  4  Barn.  6c  Cres.  223  ; 
Bretherton  v.  Wood,  3  Brod.  &  Bingh.  54.  If  damage  or  loss 
happen  by  neglect  or  wrong  of  a  servant  of  a  conunon  carrier, 
the  principal  is  still  liable.  13  Wend.  621 ;  Story  on  Partner- 
ship, §  489;  Dean  et  al.  v.  John  Angus,  Bee's  Adm.  369,  239; 
Story  on  Bailments,  ^  464 ;  2  Browne,  Civ.  and  Adm.  Law,  136. 
This  is  necessary  to  prevent  frauid ;  if  such  neglect  be  not  evi- 
dence of  fraud  or  misfeasance.  The  owner  should  be  liable  for 
employing  those  negligent.    Story  on  Agency,  §  318  and  note. 

There  is  another  important  consideration  connected  with 
this  view  of  the  subject,  and  relieving  it  entirely  from  several 
objections  which  exist  to  a  proceeding  founded  wholly  on  a 
contract  rather  than  a  tort.  It  is  this.  Where  the  injury  is 
caused  by  a  tort  or  fraud,  no  question  arises  as  to  any  special 
agreement  or  notice,  as  with  Harnden  here,  not  to  assume  any 
risk.  In  short,  the  agreement,  of  that  kind  here,  does  not  ex- 
onerate, if  '' malfeasance,  misfeasance,  or  gross  negligctnce" 
happens  by  owners  or  their  servants.  13  Wend.  611 ;  19 
Wend.  234,  251,  261 ;  5  Rawle,  179,  189;  2  Crompt.  Sl  M. 
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3ff3 ;  2  Kent,  Comm.  ^  40 ;  Brooke  v.  Pickwick,  4  Bingh.  218  ; 
3  Brod.  ^. Bingh.  183.  Because  the  wrong  is  then  a  distinct 
cause  of  action  from  the  breach  of  the  contract,  and  the  ex- 
ception in  it  as  to  the  risk  was  intended  to  ineach  any  loss  not 
happening  through  tortious  wrong.  <*  Even  with  notice,  stage- 
proprietors  and  carriers  of  goods  would  be  liable  for  an  iigury 
or  loss  arising  from  the  insufficiency  of  coaches,  harness,  or 
tackling,  from  the  drunkenness,  ignorance,  or  carelessness  of 
drivers,  from  vicious  and  unmanageable  horses,  or  when  occa- 
sioned by  overloading  the  coaches,  as  these  would  imply  neg- 
ligence or  want  of  care.''  3  Rawle,  184  It.is  further  settled, 
in  this  class  of  cases,  that  the  principle  of  not  being  liable  for 
jewels,  money)  and  other  articles  of 'great  value,  unless  notice 
was  given  of  it  and  larger  freight  paid  in  consequence  of  it, 
does  not  apply.  4  Bingh.  218;  5  Bingh.  223;  2  Crompt  Sb 
M.  363.  Because  here  the  liability  is  not.  that  of  an  insurer 
against  many  accidents  and  many  injuries  by  third  persons  of 
the  property  carried,  and  which  it  may  be  right  to  limit  to  such 
values  as  were  known  and  acted  upon  in  agreeing  to  carry. 
But  it  is  for  the  wrong  of  the  carrier  himself,  or  his  agents ; 
their  own  misfeasance  or  nonfeasance,  and  hence  gross  neglect, 
renders  them  responsible  for  the  whole  consequential  damages, 
however  valuable  the  property  thus  injured  or  lost.  2  Bam.  6c 
Aid.  366;  8  Taunt.  174;  4  Binn.  31;  2  Adol.  &.  EU.  669; 
6  Barn.  &  Aid.  341,  360 ;  16  East,  244,  246. 

Some  think  the  neglect  in  such  case,  so  as  to  be  liable  for 
valuables,  must  amount  to  misfeasance.  2  Adol.  &  Ell.  669 ; 
2  Myl.  &  Craig,  368.  It  must  be  "misfeasance  or  gross  negli- 
gence." 2  Kent,  Comm.  607,  note ;  13  Price,  329 ;  12  B. 
Moore,  447;  6  Bingh.  223-225;  8  Mees.  &  Wels.  443.  By 
a  recent  statute  in  England,  under  William  IV.,  though  the 
carrier  has  been  exonerated  from  the  liability  and  care  of  valu- 
ables. Without  notice,  yet  he  cannot  be  if  gross  neglect  hap- 
pens.   2  Adol.  &  Ell.  646. 

All  this  being  established  at  law,  what  is  there  to  prevent  this 
wrong  from  being  deemei  a  tort,  in  connection  with  maritime 
matters, — t)r,  in  other  yrords,  "a  marine  tort," — and  subject 
to  be  prosecuted  in  admiralty  ?  I  am  not  aware  that  a  marine 
tort  diiSers  from  any  other  tort  in  its  nature  or  incidents,  except 
that  it  must  be  committed,  as  this  was,  on  the  high  seas.  See 
cases  cited  in  Waring  et  al.  v.  Clarke,  6  Howard.  There  it  was 
held  sufficient  to  constitute  a  marine  tort,  and  one  actionable 
in  admiralty,  if  the  wrong  was  committed  only  on  tide-water. 

We  have  already  suggested,  also,  as  to  the  gist  of  the  wrong, 
that  gross  neglect,  the  elements  and  definition  of  it,  are  the 
same  on  the  water  as  on  land,  and  consequential  ot  direct  dam- 
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ages  by  a  wrong  are  regarded  in  the  same  light  on  both.  The 
actions  ot  case,  as  well  as  trespai»,  at  common  law,  in  illustra- 
tion of  this,  are  numerous,  as  to  torts  on  the  water.  (See  ante.) 
Force,  too,  is  no  more  necessary  to  constitute  tlus  kind  oi 
tort  at  sea  than  on  land,  or  in  admiralty  than  in  a  common  law 
court.  3  Story,  349^.  That  is  the  gist  of  this  branch  of  the 
case.  It  is  true^  tW  most  of  the  lib^  in  admiralty  for  torts 
are  for  such  as  were  4Daused  by  force,  like  assal^ts  and  batteries 
(4  Rob.  Adm.  75) ;  or  for  collision  betweeii  shipa  on  the  ^ea,  to 
the  iiyury  of  person  or  property  (2  Browne's  Civ.,  and  AdiSL 
Law,  110;  Dunlap's  Adm.  31;  Moore,  89);  or  for  wrongful 
captures  TIO  Wheat.  486;  Bee's  Adm.  369;  1  Gall.  315;  3 
C^ch,  458);  or  for  carrying  off  a  person  in  inviiufii  (Dim- 
lap's  Adm.  63) ;  or  for  any  ''  violent  dispossession  of  property 
on  the  ocean"  (1  Wheat.  267;  L'Invincible,  1  Wheat  238; 
3  Dall.  344).  And  though,  where  trespass  is  brought  at  com- 
mon law,  or  a  tort  is  sued  for  in  admiralty  as  "  a  marine  tres- 
pass," there  must  usually  have  been  force  and  an  immediate 
mjury  (1  Chit.  PI.  128  ;  11  Mass.  137 ;  17  Mass.  246 ;  1  Pick. 
66 ;  8  Wend.  274;  3  East;  293 ;  11  Wheat  ?6,  grgu. ;  4  BMk 
Adm.  76"),  yet  it  need  not  be  implied  or  proved  in  ti;eapa5s  on 
the  case  at  law,  or  in  a  libel  in  admiralty  for  consequential 
damages  to  property.  Such  a  libel,  lies*  as  well  for  a  tort,  to 
property  as  to  the  person,  on  th^  sea  (2  Browqe's  Civ.  and 
Adm.  Law,  109,  202 ;  Doug.  694,  613,  note ;  4  Rob.  Adm.  73-^ 
76 ;  Martin  v.  Ballard  et  al.,  Bee's  Adm.  50,1239) ;  tod  for  con- 
sequential injury  by  a  tort  there,  as  well  as  direct  injury.  Sloop 
Cardolero,  Bee's  Adm.  61,  60;  ^  Mason,  242;  4  Mason  385- 
388;  2  Browne's  Adm.  108;  2  Story,  188 ;  2  Sir  Leoline  Jen- 
kins, 777.  It  was  even  doubted  once,^  whether,  for  such  torts 
at  sea,  any  remedy  existed  elsewhere  than  in  admiralty.  2 
Browne's  Civ.  and  Adm.  Law,  112.  Indeed,  1  Browne's  Civ. 
and  Adm.  Law,  397,  shows,  that,  beside  rights  arising  from 
contract,  there  were  ''  obligations  or  rights  arising  to  the  in^^ 
jured  party  from  the  torts  or  wrongs  done  by  another."  And 
these  were  divided  into,  those  arising  vc  delido  and  those  quasi 
ear  delicto  ;  and  the  former  includou  damage  "  to  property,  a^^ 
in  this  case.  It  meant  injury  to  property  by  destroying,  spoil- 
ingy  or  deterioratmg  it,  and  implied  ^faultiness  or  injustice '^ 
(401),  but  not  necessarily  force.  Either  trespass  or  case  some-v 
times  lies  for  a  marine  tort,  even  in  the  collision  of  vessels,, 
where  at  times  the  only  force  is  that  of  winds  and  tides,  and 
the  efforts  of  the  master  were  to  avoid,  rather  than  commit,  an 
injury.  1  Chit  PL  146;  2  Story,  188;  11  Price,  608s  3  Gar. 
dt  Payne,  564  Damages  by  insufficient  equipments,  ropes^ 
dtc^  must  be  paid  by  the  owners  of  the  vessel  to  the  merchant, 
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even  by  the  Laws  of  Oleron  (art.  10).  Sea  Laws,  136 ;  Laws 
of  Wisby,  art.  49.  And  nothing  is  more  consequential,  or  less 
with  force,  than  that  kind  of  injury. 

Finally,  the  principles  applicable  to  the  definition  of  the 
wrong  or  tort  being  here  in  favor  of  a  recovery  in  admiralty, 
and  there  being  no  precedents  in  opposition,  but  some  in  sup- 
port of  it,  the  mference  is  strong,  that  this  destruction  of  the 
property  of  the  plaintiffs  may  well  be  regarded  and  prosecuted 
m  admiralty  as  a  marine  tort. 

Though  I  admit  there  are  no  more  cases  in  point  abroad,  in 
1789,  for  sustaining  a  suit  for  a  consequential  idfjury  by  a  car- 
rier as  a  tort,  than  on  the  contract,  in  admiralty,  yet  the  prin- 
ciples are  most  strongly  in  favor  of  relying  on  the  tort,  without 
any  opposing  decision,  as  there  is  to  a  Ubel  on  the  contract 
Beside  this,  other  difficulties  are  avoided,  and  more  ample  jus- 
tice attained,  by  the  libel  here  for  the  tort,  than  by  one  for  the 
contract. 

A  moment  to  another  objection,  —  that  the  libel  in  this 
case  does  not  contain  allegations  ip  proper  form  to  recover 
damages  in  admiralty,  as  if  for  a  maritime  tort. 

This  libel  is  in  several  separate  articles,  rather  than  in  a  sin- 
gle count.  In  none  of  them  is  any  contract  specifically  set  out, 
diough  in  one  of  them  something  is  referred  to  as  <*  contract- 
ed.'^  The  libel  avers,  that  the  respondents  were  common  car- 
riers ;  that  a  public  duty  thus  devolved  on  them ;  that  they 
received  the  property  on  board  to  transport  it,  and  so  negligent- 
ly conducted,  it  was  lost.  The  breach  is  described  throughout, 
not  of  what  had  been  "  contracted  "  or  promised,  but  as  a  wrong 
done,  or  tort,  and  specifies  several  miisdoings.  It  is  in  these 
words:  — 

'<  Tet  the  respondents,  their  officers,  servants,  and  agents,  so 
carelessly  and  implroperly  stowed  the  said  gold  coin  and  silver 
coin,  and  the  engine,  furnace,  machinery,  furniture,  rigg^, 
and  equ^iments  of  the  said  steamboat  were  so  imperfect  ai& 
insufficient,  and  the  said  respondents,  their  officers,  servants, 
and  agents,  so  carelessly,  improperiy,  and  negligently  managed 
and  conducted  the  said  steamboat  Lexington,  during  her  said 
voyage,  that  by  reason  of  such  improper  stowage,  imperfect 
and  insufficient  engine,  furnace,  machinery,  furniture,  riggings 
and  equipments,  and  of  such  careless,  improper,  and  negligent 
conduct,  the  said  steamboat,  together  with  the  gold  coin  and 
silver  coin  to  the  libellants  belonging,  were  destroyed  by  fire 
on  the  high  seas,  and  wholly  lost.'* 

Where  contract  and  tort,  in  the  forms  of  declaration  at  com- 
mon law  in  actions  of  the  case,  are  with  difficulty  discrimi- 
nitted,  the  general  test  adopted  is,  if  specific  breaches  are  as- 
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signed,  sounding  ex  delicto^  it  is  case  on  the  tort.  Jeremy  on 
Carriers,  117.    Here  this  is  done. 

The  same  technical  minuteness  is  not  necessary  in  a  libel  as 
in  a  declaration  at  common  law.  5  Rob.  Adm.  322;  Dunlap, 
Adm.  438,  439;  Ware,  D.  C.  51.  Only  the  essential  £BM:t8 
need  be  alleged,  without  regard  to  particular  forms,  either  in 
contract  or  tort.     Hall's  Prac.  207,  138 ;  Dunli^,  Adm.  427. 

And  in  the  same  libel  between  the  same  parties,  unlike  the 
rule  at  Common  law,  it  is  held  by  some  that  both  contract  and 
tort  may  be  joined,  though  it  is  ^proper  to  state  them  in  sepa- 
rate articles  in  the  libel,  like  separate  counts.     Semble  in 

3  Story,  R.  349 ;  Dunlap,  Adm.  89.  And  in  some  cases  it  is 
clearly  better  not  to  unite  them.  Ware,  D.  C.  427.  Here, 
if  the  libel  is  considered  as  but  separate  paragraphs  of  one 
article,  it  is  a  good  one  in  tort.     Dunlap,  Adm.  114,  116; 

4  Mason,  C.  G.  541.  And  if  as  separate  articles,  one  of  them 
is  valid  in  tort. 

The  forms  of  libels  for  maritime  torts  include  those  which 
caused  only  consequential  damages,  as  well  as  those  which 
caused  direct  damages.  Dunlap,  Adm.  49 ;  3  Story,  R.  349, 
one  count  seems  to  be  for  the  wrong. 

There  are  cases  of  this  kind  merely  for  iminroper  usage  to 
passengers,  by  bad  words,  and  neglect ;  but  no  force  existed,  or 
was  alleged.     3  Mason,  C.  C.  242. 

Others  are  libels  for  seducing  or  carrying  away  a  minor  son 
of  the  plaintiff  to  his  damage,  like  the  actions  on  the  case  at 
common  law.  Plummer  v.  Webb,  4  Mason,  C.  C.  380.  Tet 
they  are  called,  as  they  are  in  law,  *'  tortious-  abduoti<Hi8." 

So  a  libel  lies  for  loss  of  goods  "  carelessly  and  improperly 
stowed."    Ware,  D.  C.  189. 

But  if  the  libel  here  was  less  formal  in  tort,  the  liberality 
practised  in  admiralty  pleadings,  regarding  the  substance  chic- 
ly, as  in  the  civil  law,  woul^  allow  here  any  necessary  amend- 
ments. Dunlap,  Adm.  283 ;  4  Mason,  C.  C.  543 ;  3  Wash. 
C.  C.  484  Or  would  allow  them  in  the  court  below,  by  revers* 
ing  the  judgment,  and  sending  the  case  back  with  directions 
to  permit  them  there.  4  Wheat.  64,  63;  4  Howard,  154; 
1  Wheat.  264, 13 ;  9  Peters,  483. 

The  amount  of  damages  which  can  be  awarded  in  admi- 
ralty, in  a  case  like  this,  has  been  agitated  by  some  of  the  court, 
but  was  not  argued  at  the  bar.  It  is  not  without  difficulty, 
but  can  in  a  minute  or  two  be  set  right.  By  the  ancient  prac- 
tice in  admir^lty^  in  case  of  contracts  of  freight  made  by  the 
master,  it  is  true  that  the  owners  were  liable,  whether  ex  eo»- 
tractu  or  ex  deliciOf  and  whether  in  personam  or  tn  rem^  for 
only  the  value  of  the  vessel  or  the  capital  used  in  that  buai- 
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ness.  Dunlap,  Adm.  31.  And  if  the  vessel  was  lost,  the 
remedy  against  the  owners  was  entirely  lost  in  admiralty. 
Ware,  D.  C.  188.  Yet  it  is  a  conclusive  answer,  that  here,  as 
well  as  abroad,  the  rule  of  the  Civil  and  common  law  is  to  give 
the  whole  loss.  2  Kent,  Comm.  606 ;  3  Kent,  Comm.  217. 
And  that  this  rule  of  full  damage  in  a  libel  in  admiralty  has 
been  adopted  here  after  much  consideration.  Livingston,  Jils- 
tice,  in  Paine,  C.  G.  118,  says,  that  5' it  had  long  been  re- 
garded as  a  general  principle  of  maritime  law  "  to  make  the 
owners  liable  for  a  tort  by  the  master,  and  that  now  the  whole 
injury  was  the  measure  of  damage,  without  i^eference  to  the 
vfidue  of  the  vessel  and  freight.  See  also  Del  Col  n,  Arnold, 
3  DaU.  333 ;  The  Appollon,  9  Wheat.  376 ;  3  Story,  R.  347 ; 
2  Story,  R.  187. 

TLis  is  modified  by  some  State  laws,  under  certain  circum- 
stances. See  The  Rebecca  and  Phebe,  Ware,  D.  C.  And 
■     England,  by  63  Geo.  III.  ch.  99. 

But  even  there  the  owner  is  still  liable  beyond  the  value  of 
the  vessel  and  freight,  if  the  damage  or  neglect  was  *'  com- 
mitted or  occasioned"  with  "the  fault  or  privity  of  such 
owner."  See  Statutes  at  Large  of  that  year ;  Phebe,  Ware,  D.  C. 
269.  See  for  this  and  other  statutes,'  2  Bro.  Civ.  and  Adm.  Law, 
45,  excusing  owners  if  the  pilot  alone  is  in  &ult.  See  6  Geo. 
IV.  ch.  126,  j^  66;  1  Wm.  Rob.  46;  1  Dod.  Adm.  467.  So 
the  whole  injury  must  be  paid  now  on  the  contract,  and  the 
owners  cannot  escape  by  abandoning  the  vessel  which  did  the 
wrong.    2  Bro.  Civ.  and  Adm.  Law,  206,  note. 

On  principle,  also,  this  is  the  right  rule  in  admiralty,  clearly, 
where  the  owners  themselves  at  home,  and  not  the  master 
abroad,  made  the  contract,  or  where  they  were  guilty  of  any 
neglect  in  properly  furnishing  the  vessel,  and  not  he.  Phebe, 
Ware,  D.  C.  269,  203-206. 

The  principle  of  his  binding  them  only  to  the  extent  of  the 
property  confided  to  him  to  act  with,  or  administer  on,  does 
not  apply  to  that  state  of  facts  (Abbott  on  Ship.  93),  but  only  to 
his  doings  abroad. 

The  contracts  made  abroad  are  usually  in  his  name,  as  well 
as  by  him,  and  not  by  the  owners,  and  he  only  to  sue  or  be 
suedL    Abbott  on  Shipp.,  pt.  2,  ch.  2,  ^  6. 

In  Waring  et  aL  v.  Clarke,  which  was  a  tort  by  the  mas- 
ter at  home,  in  a  collision  of  two  boats,  the  whole  amoimt 
of  the  injury  was  awarded.  See  also  1  Howard,  23 ;  3  Kent, 
Comm.  238.  So  principle,  no  less  than  precedent,  requires  it 
now,  in  admiralty  as  well  as  common  law,  when  the  master  is 
usually  not  a  part-owner,  but  a  mere  agent  of  the  owners,  and 
doing  damage,  as  here,  by  unskilfulness  or  neglect,  and  not  by 
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wilful  miscohduct:  Ware,  D.  C.  208;  1  East,  106.  For  this, 
surely,  those  should  suffer  who  selected  him  respondet  m«- 
periofi.  1  East,  106 ;  Abbott  on  Ship.,  pt.  2,  ch.  2,  ^  9 ;  2  Eeat, 
Comm.  218. 

It  is  a  mistake,  likewise,  to  suppose,  as  some  have,  that  the 
rule  of  damage  is  thus  higher  in  admiralty  than  at  common 
law,  or  when  coimting  on  the  tort  rather  than  contract.  The 
only  difference  is,  that  in  admiralty,  if  counting  on  the  con- 
tract, doubts  exist  whether  a  recovery  can  be  had  on  the 
precedents,  while,  if  counting  on  the  tort,  no  doubt  exists,  the 
place  of  the  tort  being  clearly  on  the  sea,  and  within  admi- 
ralty jurisdiction.  Nor  do  I  see  any  sound  reason  for  not  sus- 
taining this  case  in  admiralty,  when  jurisdiction  exists  there 
over  the  subject,  because  this  proceedmg  is  in  personam  and 
not  in  rem.  6  Am.  Jur.  4-;  2  Bro.  Civ.  and  Adm.  Law,  396 ; 
2GalL  461,  462;  Hard.  173. 

The  jurisdiction  is  one  thing,  the  form  of  proceeding  an- 
other ;  and  it  is  only  when  the  vessel  itself  is  pledged,  and  no 
personal  liability  created,  so  as  to  lay  a  foundation  for  an. 
action  at  law,  that  the  form  of  proceeding  seems  to  help  to 
give  jurisdiction  in  admiralty,  where  alone  the  libel  in  rem 
in  such  case  can  be  followed.     3  D.  &  E.  269. 

But  even  then,  I  apprehend,  the  subject-matter  must  be 
proper  for  admiralty,  or  it  could  not  be  prosecuted  there  in  rem, 
because,  if  the  subject-matter  is  a  carriage  or  horse,  rather  than 
a  ship  or  its  voyage,  or  something  maritime,  admiralty  woula 
get  no  jurisdiction  by  the'  thing  itself  being  pledged,  or  to  be 
proceeded'  against.  The  Fair  American,  1  Peters,  AduL  87 ; 
Duponceau  on  Jurisdiction,  22,  23. 

Indeed,  the  rule  in  England  to  this  day  seems  to  be  adverse 
to  proceeding  in  admiralty  at  all,  even  in  rem,  to  recover 
freight.  Abbott  on  Shipp.  170.  King  et  al.  t^.  Shepherd  et  al., 
3  Story,  319,  was  a  libel,  in  personamy  against  a  common  car-  ' 
rier  by  water,  and  held  that  the  liability  was  the  same  as  on 
land,  and  an  act  of  God  to  excuse  niust  be  immediate,  and  that 
the  burden  of  the  excuse  rests  on  the  respondents,  and  they  are 
not  discharged  by  a  wreck,  but  must  attend  to  the  property 
till  safe  or  restored. 

So  it  has  been  adjudged  by  this  court  to  be  proper  to  prose- 
cute in  admiralty  for  marine  torts,  in  personam  as  well  as  4n 
rem..  Manro  v,  Almeida,  10  Wheat.  473;  The  AppoUon, 
9  Wheat.  362 ;  Bee,  Adm.  141 ;  The  Cassius,  2  Story,  R. 
81.;  14  Peters,  99.  See  also  the  rules  of  this  court  (1845),.  for 
admiralty  practice^  the  14th,  16th,  and  17th  (3  Howard,  7, 
Preface),  and  which  expressly  allow  in  libels  for  freight  pro- 
ceedings in  rem  or  in  personam,  and  in  some  trespasses  to 
property  either  mode. 
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I  concur,  therefore,  in  the  judgment  of  the  court,  aflirming 
the  decree  for  full  damages,  but  on  the  ground  of  a  recovery 
for  the  wrong  committed  as  a  marine  tort,  rather  than  on  any 
breach  of  contract  which  can  be  prosecuted  by  these  plaintiffs, 
and  in  admiralty. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Rhode  Island,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  thi» 
cause  be  and  the  same  is  hereby  affirmed,  with  costs,  and  dam- 
ages at  the  rate  of  six  per  centum  per  annum. 


FsTBi  HoGO  AHD  CoBifXuirs  H.  Dbulkatsb,  Plaxntiffs  in  bbxoh, 
V.  JoHH  B.  Ekbbsoii. 

When  a  oaM  ii  wDt  to  thb  ooort  under  the  diioratioo  eonfemd  upon  the  eoort  be- 
low bj  the  MTenteenth  teetion  of  the  act  of  July  4,  1896  (PMent  Law),  5  Stat 
at  Lar^Oi  13^9  the  whole  caae  oomes  op,  and  not  a  few  points  onlj. 

The  ipeafication  eonilitDlea  a  part  of  a  patent,  and  they  mnst  be  eonalnied  to- 
gether. 

Emeiaon's  patent  Ibr  **  certain  improrementi  in  the  ateam-engine,  and  in  the  mode 
of  propelung  therewith  either  veteels  on  the  water  or  carriage!  on  the  land," 
decided  not  to  cover  more  groond  than  one  patent  ought  to  cover,  and  to  be 
aofficiently  clear  and  certain. 

A  patentee,  whoae  patent-right  has  been  violatedf  mar  reoorer  damages  ibr  sack 
infirinMment  ibr  the  time  which  intervened  between  tne  destractioa  of  the  patent- 
officeV  fi^i  u^  1896,  and  the  restoration  of  the  records  under  the  act  of  March 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Netr 
York.  It  was  a  suit  for  the  violation  of  a  patent-right,  and 
the  writ  of  error  was  allottred  under  the  seventeenth  section 
of  the  act  of  1836. 

On  the  8th  of  Ibrch,  1834,  John  B.  Emerson,  the  defend- 
ant in  error,  obtained  the  following  letters-patent,  (which  were 
recorded  anew  on  the  6th  of  March,  1841),  viz. :  — 

The  United  States  of  America,  to  all  to  whom  these  letters- 
patent  shall  come : 

Whereas  John  B.  Emerson,  a  citizen  of  the  United  States, 
hath  alleged  that  he  has  invented  a  new  and  useful  improve- 
ment in  the  steam-engine,  which  improvement  he  states  has 
not  been  known  or  used  befoie  his  application;  hath  made 
37» 
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oath  that  he  doth  verily  believe  that  he  is  the  trae  inventor  or 
discoverer  of  the  said  improvement ;  hath  paid  into  the  treas- 
ury of  the  United  States  the  sum  of  thirty  dollars,  delivered 
a  receipt  for  the  same,  and  presented  a  petition  to  the  Secre- 
tary of  State,  signifying  a  desire  of  obtaining  an  exclusive 
property  in  the  said  improvement,  and  praying  that  a  patent 
may  be  granted  for  that  purpose.  These  are  therefore  to  grant, 
according  to  law,  to  the  said  John  B.  Emerson,  his  heirs,  ad- 
ministrators, or  assigns,  for  the  term  of  fourteen  years  from  the 
eighth  day  of  March,  one  thousand  eight  hundred  and  thirty- 
four,  the  full  and  exclusive  right  and  liberty  of  making,  con- 
structing, using,  and  vending  to  others  to  be  used,  the  said 
improvement,  a  description  whereof  is  given  in  the  words  of 
the  said  John  B.  Emerson  himself,  in  the  schedule  hereto  an- 
nexed, and  is  made  a  part  of  thei§e  presents. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made 
patent,  and  the  seal  of  the  United  States  to  be  hereunto  aflixed. 

Given  under  my  hand,  at  the  city  of  Washington, 

this  eighth  day  of  March,  in  the  year  of  our  Lord 
[l.  8.]    one  thousand  eight  hundred  and  thirty-four,  and  of 

the  independence  of  the  United  States  of  America 

the  fifty-eighth. 

And&bw  Jackson. 
By  the  President : 

Louis  McLane,  Secretary  of  State. 

CiTT  of  Washington,  to  mt : 

I  do  hereby  certify,  that  the  following  letters-patent  were 
delivered  to  me  on  the  eighth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-four,  to  be 
examined ;  that  I  have  examined  the  same,  and  find  them  c<m- 
formable  to  law ;  and  I  do  hereby  return  the  same  to  the  Sec- 
retary of  State,  within  ^teen  days  from  the  date  aforesaid,  to 
wit,  on  this  eighth  day  of  March,-  in  the  year  aforesaid. 

B.    F.    BOTLBR, 

Attomey-Omeral  of  the  United  States. 

The  schedule  referred  to  in  these  letters-patent,  and  making 
part  of  the  sabie,  containing  a  description  in  the  words  of  the 
said  John  Brown  Emerson  himself,  of  his  improvement  in  the 
steam-engine :  — 

To  all  whom  it  may  concern : 

Be  it  known,  that  I,  John  Brown  Emerson,  of  the  city  of 
New  York,  have  invented  certain  improvements  in  the  steam- 
engine,  and  in  the  mode  of  propelling  therewith  either  vessels 
on  the  water  or  carriages  on  the  land,  and  that  the  following 
is  a  full  and  exact  description  thereof. 
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One  object  of  my  improvement  is  to  substitute  for  the  crank 
motion  a  mode  of  converting  the  reciprocating  motion  of  a 
piston  into  a  continued  rotary  motion,  by  a  new  combination 
of  machinery  for  that  purpose. 

This  mode  is  applicable  to  an  engine  either  with  one  or  with 
two  cylinders,  and  is  carried  into  effect  as  follows.  Alongside 
of  the  cylinder  I  place  a  shaft,  the  lower  end  of  which  may 
revolve  in  a  step  on  the  platform  or  foundation  upon  which 
the  cylinder  stands ;  in  which  case  it  must  be  somewhat  longer 
than  twice  the  length  of  the  cylinder,  as  it  must  extend  above 
it  to  a  height  somewhat  greater  than  the  length  of  the  stroke 
of  the  piston.  Sometimes,  however,  this  shaft  may  have  its 
lower  gudgeon  only  a  small  distance  below  the  upper  end  of 
the  cylinders,  whence  it  must  extend  above  it  as  before.  Its 
upper  gudgeon  must-of  course  be  sustained  by  a  suitable  frame. 
This  i£aft  is  to  stand  parallel  to  the  piston  rod,  from  which  it 
is  to  receive  its  revolving  motion.  Upon  the  upper  end  of  the 
shaft,  above  the  top  of  the  cylinder,  there  is  to  be  placed  a 
solid  cylinder  of  wood,  or  of  any  other  convenient  substance, 
of  such  diameter  as  shall  cause  its  periphery  to  come  nearly 
into  contact  with  the  piston-rod  for  its  whole  length,  when 
the  piston  is  raised.  The  solid  cylinder  above  described  is  to 
be  made  to  revolve  in  the  following  manner.  I  make  a  groove 
in  it,  which  commences  near  its  lower  end,  and,  passing  spirally, 
extends  half-way  rouna  it  by  the  time  it  reaches  nearly  to  the 
upper  end,  or  to  a  distance  vertically  equal  to  the  stroke  of  the 
engine;  from  that  point  it  passes  down  around  the  oppopite 
half,  and  returns  into  itself  at  the  point  of  beginning.  Upon 
the  upper  end  of  the  piston,  against  its  side,  I  place  a  friction- 
roller,  which  is  to  work  in  tl^  groove  in  the  solid  cylinder ; 
the  piston-rod  rising  between  pmllel  guide-pieces,  by  which 
it  is  kept  in  its  proper  place,  and  its  tendency  to  turn  round  by 
the  action  of  the  roller  in  the  groove  is  checked.  When  the 
piston  is  down,  this  friction-roUer  will  stand  in  the  Y  formed 
by  the  junction  of  the  grooves  on  the  opposite  sides,  and  as  it 
is  raised,  it  will  in  its  "passage  to  the  upper  junction  give  half  a 
revolution  to  the  solid  cylmder,  and  in  descending  will  com- 
plete the  revolution  by  the  action  of  the  friction-roller  on  the 
other  portion  of  the  groove. 

When  two  cylinders  are  used,  they  are  to  be  placed  parallel 
to  each  other,  and  at  such  a  distance  apart  that  the  pistons  of 
each  may,  in  like  manner,  act  upon  the  solid  cylinder ;  the 
piston  of  one  being  up  when  the  other  is  down.  The  boiler, 
the  steam-pipe^  the  valves  for  the  admission  and  discharge  of 
steam,  and  other  appendages,  may  be  similar  to  some  of  those 
already  in  use.     From  the  revolving  shdlt,  aheady  described, 
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a  rotary  motion  may  be  communicated  to  paddle-wheelSy  steam- 
carriages,  or  other  objects.  As  it  is  my  intention,  in  generali 
to  place  my  cylinders  and  rerolving  shaft  verticallyi  I  commu- 
nicate motion  to  the  horizontal  shaft  of  a  padcQe-wheel  by 
means  of  bevel-geared  wheels  near  the  lower  end,  or  at  any 
convenient  part  of  the  shaft ;  and  by  similar  gearing,  carriages 
may  be  propelled  upon  rail  or  ordinary  roads. 

When  used  for  steamboats,  I  employ  an  improved  spiral 
paddle-wheel,  differing  essentially  from  those  which  have  here- 
tofofcTbeen  essayed.  This  spiral  I  make  by  taking  a  piece  of 
metal  of  such  length  as  I  intend  the  spiral  propeller  to  be,  and 
of  a  suitable  width,  say,  for  example,  eighteen  inches ;  this  I 
bend  along  the  centre  so  as  to  form  two  sides,  say  of  nine 
inches  in  width,  standing  at  right  tmgles,  or  nearly  so,  to  each 
other,  and  give  to  it,  longitudinally,  the-dpiral  curvature  which 
I  wi^.  Of  these  pieces  I  prepare  two  or  three,^or  more,  and 
fix  them  on  to  the  outer  end  of  the  paddle-shaft,  by  meitns  of 
arms  of  a  suitable  length,  say  of  two  feet,  more  or  less,  in  such 
a  position  that  the  trough-form  given  to  them  longitudinally 
shall  be  effective  in  acting  upon  the  water.  It  must  be  entirely 
under  water,  and  operate  in  the  direction  of  the  boat's  way ; 
instead  of  metal,  the  spiral  propeller  may  be  formed  of  wood, 
and  Worked  into  the  proper  form, — the  shape,  and  not  the  ma- 
terial thereof,  being  the  only  point  of  importance. 

Where  a  capstan  is  required,  as  on  board  of  a  steamboat,  I 
allow  the  upper  end  of  the  vertical  shaft  before  described  to 
pass  through  the  deck  of  the  vessel,  and  attach  the  capstan 
thereto,  so  that  it  may  be  made  to  revolve  by  the  action  of  the 
shaft,  using  such  ray-wheels  and  falb  to  connect  the  shaft  and 
the  capstan  as  will  allow  of  their  being  conveniently  engaged 
and  disengaged. 

What  I  claim  as  my  invention,  and  for  which  I  ask  a  patent, 
is  the  substituting  for  the  crank  in  the  reciprocating  engine  a 
grooved  cyh'nder,  operating  in  the  manner  hereinbefore  de- 
scribed, by  means  of  its  connection  with  the  piston-rod,  to- 
gether with  all  the  variations  of  which  this  principle  is  suscep- 
tible;  as,  for  .example,  a  bar  of  metal  may  be  bent  in  the  form 
o(  a  groove,  and  attached  to  the  revolving  shaft,  and  friction- 
wheels  on  the  piston-rod  may  embrace  this  on  each  side,  pro- 
ducing an  effect  similar  to  that  produced  by  the  groove.  I  also 
claim  the  spiral  propelling-wheel,  contracted  and  operating  in 
the  manner  in  which  I  have  set  forth ;  and  likewise  the  apjdi- 
cation  of  the  revolving  vertical  shaft  to  the  turning  of  a  cap- 
stan on  the  deck  of  a  vessel.  Not  intending,  in  either  of  these 
parts,  to  confine  myself  to  precise  forms  or  dimensions,  but  to 
vary  them  in  such  manner  as  experience  or  convenience  may 
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dictate,  whilst  the  principle  of  action  remains  unchanged,  and 
similar  results  are  produced  by  similar  means. 

John  Brown  Emerson. 

At  April  term,  1844,  Emerson  brought  an  action  of  trespass 
on  the  case  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  against  Hogg  and  Belamater^ 
for  an  infringement  of  his  patent-right.  As  one  of  the  points 
decided  by  the  court  was  whether  or  not  the  allegations  of  the 
declaration  corresponded  with  the  evidence  of  the  patent,  it  is 
thought  proper  to  insert  the  declaration.  It  was  as  follows, 
viz. :  — 

''John  B.  Emerson,  a  citizen  of  the  State  of  New  Tork^  by 
Peter  Clark,  his  attorney,  complains  of  Peter  Hogg  and  Cor- 
nelius Delamater,  citizens  of  the  same  State,  defendants,  in 
custody,  &c.,  of  a  plea  of  trespass  on  the  case. 

''  For  that,  whereas  the  said  plaintiff  was  the  original  in- 
ventor of  a  certain  new  and  useful  improvement,  in  the  letters- 
patent  hereinafter  mentioned  and  fully  described,  the  same 
being  a  certain  improvement  in  the  steam-engine,  and  in  the 
mode  of  propelling  therewith  either  vessels  on  the  water  or 
carriages  on  the  limd,  which  was  not  known  or  used  before  his 
said  invention,  and  which  was  not,  at  the  time  of  his  applica- 
tion for  a  patent,  as  hereinafter  mentioned,  in  public  use  with 
his  consent  or  allowance.  And  the  said  plaintiff  being  so  as 
aforesaid  the  inventor  thereof,  and  being  also  a  citizen  of  the 
United  States,  on  the  eighth  day  of  March,  one  thousand  eight 
hundred  and  thirty-four,  upon  due  application  therefor,  did  ob- 
tam  certain  letters-patent  therefor,  in  due  form  of  law,  under 
the  seal  of  the  United  States,  signed  by  Andrew  Jackson,  then 
President,  and  countersigned  by  Louis  -McLane,  then  Secretary 
of  State,  bearing  date  t^ie  day  and  year  aforesaid,  whereby  there 
was  secured  to  him,  the  said  plaintiff,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  for  the  term  of  fourteen  years  from 
and  after  the  date  of  the  said  patent,  the  exclusive  right  and 
liberty  of  making,  using,  and  vending  to  others  to  be  used, 
the  said  improvement,  as  by  the  said  letters-patent  in  court  to 
be  produced  will  fully  appear.  And  the  said  plaintiff  further 
says,  that  the  said  defendailts,  well  knowing  the  said  several 
premises,  but  contriving,  and  wrongfully  and  injuriously  in- 
tending to  injure  the  plcdntiff,  and  deprive  him  of  the  profits, 
benefits,  and  advantages  which  he  might,  and  otherwise  would, 
have  derived  and  acquired  from  the  making,  using,  and  vend- 
ing of  the  said  invention  or  improvement^  after  the  making 
and  issuing  of  the  said  letters-patent,  and  within  the  term  of 
fourteen  years  in  said  letters-patent  mentioned,  to  wit,  on  the 


44S  SUPREME  COUST. 

Hofg  et  al.  V.  Emerton. 

first  day  of  January,  eighteen  hundred  and  forty,  and  on  diyen 
other  days  and  times  between  that  time  and  the  commence- 
ment of  this  suit,  at  the  city  of  New  York,  and  within  the 
southern  district  of  New  York,  wrongfully  and  unjustly,  with- 
out the  leave  or  license,  and  against  the  will,  of  the  plaintiff, 
made  and  sold  divers,  to  wit,  ten  machines  for  propelling  boats, 
in  imitation  of  the  said  invention  and  improvement,  or  a  part 
of  the  said  invention  or  improvement,  to  uie  benefit,  use,  and 
enjoyment  whereof  the  said  plaintiff  was  and  is  entitled  as 
aforesaid,  in  violation  toid  infringement  of  the  said  letters- 
patent,  and  of  the  exclusive  right  aiid  privilege  to  which  the 
plaintiff  was  and  is  entitled  as  aforesaid,  and  contrary  to  the 
form  of  the  statutes  of  the  United  States  in  such  case  made 
and  provided. 

"  And  the  said  plaintiff,  further  says,  that  the  said  defendant, 
well  knowing  the  said  several  premises,  but  further  contriving 
and  intending  as  aforesaid,  after  the  obtaining  of  the  said  letter»- 
'patent  by  the  said  plaintiff  as  aforesaid,  and  within  the  said 
term  of  fourteen  years,  to  wit,  on  the  said  first  day  of  January, 
eighteen  hundred  and  forty,  and  at  divenr  other  times  between 
that  day  and  the  commencement  of  this  suit,  within  the  south- 
em  district  of  New  York  aforesaid,  wrongfully  and  unjustly, 
without  the  leave  or  license,  and  against  the  will,  of  the  plain- 
tiff, did  make  and  sell  divers,  to  wit,  ten  improved  machines 
for  propelling  boats  or  vessels  upon  the  water,  constructed  in  a 
similar  form  and  acting  upon  the  same  principle  as  the  said 
machine  or  improvement,  to  the  benefit,  use,  and  enjoyment 
whereof  the  said  plaintiff  was  and  is  entitled  by  his  said  letter»- 
patent,  as  aforesaid,  in  violation  and  infringement  of  the  ex- 
clusive right  so  secured  to  the  said  plaintiff  by  the  said  letters- 
patent  as  aforesaid,  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

"  And  the  said  plaintiff  further  says,  that  the  said  defendant, 
well  .knowing  the  said  several  premises,  but  contriving  and  in- 
tending as  aforesaid,  after  the  obtaining  of  the  said  lettenn 
patent  by  the  said  plaintiff  as  idforesaid,  and  within  the  said 
term  of  fourteen  years,  to  wit,  on  the  said  first  day  of  January, 
eighteen  hundred  and  forty,  and  at  divers  other  times  between 
that  day  and  the  commencement  of  this  suit,  in  the  southern 
district  of  New  York  aforesaid,  wrongfully  and  unjustly,  and 
without  the  consent  or  allowance,  and  against  the  will,  of  the 
plaintiff,  did  imitate  in  part  and  make  a  certain  addition  to  the 
said  invention  or  improvement,  to.  the  benefit,  use,  and  enjoy- 
ment whereof  the  plaintiff  was  and  is  entitled  as  aforesaid,  in 
breach  of  the  said  letters-patent,  and  in  violation  and  infringe- 
ment of  the  exclusive  right  and  privilege  so  secured  to  die 
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aaid  plaintiff"  as  aforesaid,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

"  By  means  of  the  committing  of  which  said  several  griev- 
ances by  the  said  defendants  as  aforesaid,  the  said  plaintiff  is 
greatly  injured,  and  has  lost  and  been  deprived  of  divers  great 
gains  and  profits  which  he  might  and  otherwise  would  have 
derived  from  the  said  invention  and  improvement  in  the  said 
letters-patent  described  and  set  forth,  and  in  respect  whereof 
he  was  and  is  entitled  to  such  privilege  as  aforesaid,  and  was 
and  is  otherwise  danmified  to  the  damage  of  the  said  plaintiff 
of  ten  thousand  dollars,  and  therefore,"  &c. 

To  this  declaration,  the  defendants  pleaded  the  general  issue, 
and  filed  a  copy  of  the  special  matters  of  defence  to  the  action. 

In  May,  1847,  the  cause  came  on  for  trial.  The  patent 
was  given  in  evidence,  when  the  counsel  for  the  defendants 
prayed  the  court  to  instruct  the  jury  that  the  patent,  thus  pro- 
duced in  evidence  by  the  said  plaintiff,  was  void,  for  the  rea- 
sons following :  — 

1.  That  the  claim  of  the  plaintiff,  as  set  forth  in  his  specifi- 
cation annexed  to  lus  lettera-patent,  embraces  the  entire  spiral 
paddle-wheel ,-  the  claim  is,  therefore,  too  broad  upon  the  face 
of  it,  and  the  lettersrpatent  are  void  upon  this  ground,  and  the 
defendants  are  entitled  to  a  verdict. 

2.  That  the  patent  is  void  upon  its  face,  for  this,  —  that,  pur- 
porting to  be  a  patent  for  an  improvement,  and  specifying  that 
the  invention  is  of  /'  an  improved  spiral  paddle-wheel,  differ- 
ing essentially  firom  any  which  have  heretofore  been  essayed," 
without  pointing  out  in  what  the  difference  consists,  or  in  any 
manner  whatever  indicating  the  improvement  by  distinguish- 
ing it  from  the  previously  essayed  spiral  paddle-wheels,  it  is 
wanting  in  an  essential  prerequisite  to  the  validity  of  letters- 
patent  for  an  improvement. 

3.  That  the  patent  is  void  upon  its  face,  for  this, — that  it 
embraces  several  distinct  and-  separate  inventions,  as  improve- 
ments in  several  distinct  and  independent  machines  susceptible 
of  independent  operation,. not  necessarily  connected  with  each 
other  in  producing  the  result  arrived  at  in  the  invention,  and 
the  subject-matter  of  separate  and  independent  inventions. 

4  It  appears  in  evidence,  that  the  dxawihg  and  model  of  the 
paddle-wheel  of  plaintiff,  filed  and  deposited  originally  in  the 

e tent-office,  had  been  lost  by  the  destruction  of  that  office  in 
icember,  1836,  and  that  in  restoring  the  record  of  the  patent, 
under  the  act  of .  March,  1837,  the  plaintiff  sent  from  New 
Orleans  to  the  office  a  new  drawing,  to  be  filed  on  the  5th  of 
May,  1841,  together  with  a  court  copy  of  the  letters-patent 
which  were  deposited  in  the  office.     The  drawing  was  not 


444  SUPREME  COUBT. 

Hogg  ot  al.  V.  Emerson. 

sworn  to  by  he  plaintiff,  but  lemained  in  the  office  till  Janu- 
ary, 1844,  when  it  was  deliicered  to  an  agent  of  the  plaintiff 
and  sent  to  New  Orleans,  and  sworn  to  by  him,  and  filed  in 
the  department  on  the  12tlx  of  February,  1844  On  an  exami- 
nation subsequently  by  the  plaintiff,  it  was  discovered  that  this 
drawing  was  imperfectly  made,  and  thereupon  a  second  draw- 
ing was  procured  by  him,  which  he  claimed  and  offered  to 
prove  to  be  an  accurate  one,  and  was  sworn  to,  and  filed  on  the 
27th  of  March,  1844,  an  authenticated  copy  of  which  was  offer- 
ed in  evidence  on  the  trial  by  the  plaintiff;  which  was  objected 
to  by  the  counsel  for  the  defendants,  but  the  objection  was 
overruled  and  the  evidence  admitted,  to  which  an  exception 
was  taken. 

6.  That  if  from  the  evidence  the  jury  are  satisfied  that  no 
propelling-wheels  were  made  by  the  defendants  between  the 
27th  of  March,  1844,  the  date  of  the  alleged  completion  of 
the  record  of  the  plaintiff's  patent,  under  the  act  of  March  3d, 
1837,  and  the  commencement  of  this  suit  in  April  following, 
that,  upon  this  ground,  the  defendants  are  entitled  to  a  verdict. 

The  court  charged,  in  respect  to  the  instructions  prayed  for, 
that  ^^  the  claim  of  the  plaintiff  was  for  an  improvement  on 
the  spiral  paddle-wheel  or  propeller ;  that,  by  a  new  arrange- 
ment of  the  parts  of  the  wheel,  he  had  been  enabled  to  effect 
a  new  and  improved  application  and  use  of  the  same  in  the 
propulsion  of  vessels ;  that  the  ground  upon  which  the  claim 
is  grounded  was  this:  it  is  the  getting  rid  of  nearly  all  the 
resisting  surface  of  the  wheels  of  Stevens,  Smith,  and  others, 
by  placing  the  spiral  paddles  or  propelling  surfaces  on  the  ends 
of  arms,  instead  of  carrying  the  paddles  themselves  in  a  con- 
tinued surface  to  the  hub  or  shaft.  It  is  claimed  that  a  great 
portion  of  the  old  blade  not  only  did  not  aid  in  the  propulsion, 
but  actually  impaired  its  efficiency,  and  also  that  the  improved 
wheel  is  made  stronger.  It  was  made  a  question  on  the  former 
trial,  whether  the  plaintiff  did  not  claim,  or  intend  'to  claim, 
the  entire  wheel.  But  we  understand  it  to  be  for  an  improve- 
ment upon  the  spiral  paddle-wheel,  claimed  to  be  new  and 
useful  in  the  arrangement  of  its  parts,  and  more  effective,  by 
fixing  the  spiral  paddles  upon  the  extremity  of  arms,  at  a  dis- 
tance from  the  shaft." 

The  court  further  instructed  the  jury,  that  "  the  description 
of  the  invention  was  sufficient,  and  that  the  objection,  that  the 
parts  embraced  several  distinct  discoveries,  was  untenable." 

The  court  further  charged,  "  that  the  damages  were  not 
necessarily  confined  to  the  making  of  the  wheels  between 
March,  1844,  when  the  drawings  were  restored  to  the  patent- 
office,  and  the  bringing  of  the  suit.    Such  a  limitation  assumes 
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that  there  can  be  no  infiringement  of  the  patent  after  the  de- 
struction of  the  records,  in  1836,  until  they  are  restored  {o  the 
patentH)ffice,  and  that,  during  the  intermediate  time,  the  rights 
of  patentees  would  be  violated  with  impunity."  We  do  not 
assent  to  this  view. 

In  the  first  place,  the  act  of  Congress  providing. for  the  res- 
toration was  not  passed  till  3d  March,  1837 ;  and,  in  the  second 
place,  in  addition  to  this,  a  considerable  time  must  necessarily 
elapse  before  the  act  would  be  generally  known,  and  then  a 
still  further  period,  before  copies  of  the  drawings  and  modeb 
could  be  procured.  Patentees  are  not  responsible  for  the  fire, 
nor  did  it  work  a  forfeiture  of  their  rights. 

The  ground  for  the  restriction  claimed  is,  that  tbe  cofnmu- 
nity  have  no  means  of  ascertaining,  but  by  a  resort  to  the 
records  of  the  patent-office,  whether  the  construction  of  a  par- 
ticular machine  or  instrument  would  be  a  violation  of  the 
rights  of  others,  and  the  infringement  might' be  innocently 
committed. 

But  if  the  embarrassment  happened  without  the  fault  of 
the  patentee,  he  is  hot  responsible  for  it ;  nor  is  the  reason  ap- 
plicable to  the  case  of  a  patent  that  has  been  published,,  aad 
the  invention  known  to  the  public.  The  specification  in  this 
case  had  been  published.  It  is  true,  if  it  did  not  sufficiently 
describe  the  improvement  without  the  aid  of  the  drawing,  this 
fact  would  not  help  the  jdaintiff.  If  there  had  been  unreasona- 
ble delay  and  neglect  in  restoring  the  recotds,  and  in  the  mean 
time  a  defendant  had  innocently  made  the  patented  article,  a  fair 
ground  would  be  laid  for  a  mitigation  of  the  rule  of  damages,  if 
not  for  the  withholding  them  altogether;  and  the  court  left 
the  question  of  fact  as  to  reasonable  diligence  of  tie  patentee 
or  not  in  this  respect,  and  also  all  questions  of  fact  involved 
in  the  points  of  the  case  for  the  defendants,  to  the  jury. 

The  counsel  for  the  defendants  excepted  to  each  and  every 
part  of  the  charge  of  the  court,  so  .far  as  said  charge  did  not 
adopt  the  prayer  on  the  part  of  the  defendants. 

The  verdict  of  the  jury  was,  that  the  said  Peter  Hogg  and 
Cornelius  Delamater,  the  defendants,  are  guilty  of  the  premises 
within  laid  to  their  charge,  in  manner  and  form  as  the  said 
John  B.  Emerson  hath  within  complained  against  them,  and 
they  assess  the  damages  of  the  said  plaintiif,  on  occasion 
thereof,  over  and  above  his  costs  and  charges  by  him  about 
this  suit  in  this  behalf  .expended,  at  one  thcnipind  five  hundred 
dollars,  and  for  those  costs  and  charges  at  six  oents. 

Thq  judgment  of  the  court  was,  that  the  said  John  B.  Em- 
erson do  recover  against  the  said  Peter  Hogg .  and  Cornelius 
Delamater  his  damiotges,  costs,  and  charges  in  form  aforesaid 
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by  the  jurors  aforesaid  assessed,  and  also  three  hundred  and 
twenty-four  dollars  and  fifteen  cents,  for  his  said  costs  and 
charges  by  the  said  court  now  here  adjudged  of  increase  to 
the  said  John  B.  Emerson,  and  with  his  assent;  which  said 
damages,  costs,  and  chaises,  in  the  whole,  ^nount  to  one 
thousand  eight  hundred  and  twenty-four  dollars  and  fifteen 
cents. 

The  cause  was  argued  in  this  court,  in  printed  arguments, 
by  Mr.  Upton  acid  Mr.  John  O.  Sargentj  for  the  plaintiffs  in 
error,  and  Mr.  Morton  and  Mr.  Cutting,  for  the  defendant  in 
error.  The  arguments  were  too  voluminous  to  be  reported  in 
extensoy  and  it  is  not  possible,  therefore,  to  give  more  than  ex- 
tracts from  each. 

The  counsel  for  the  plaintiffs  in  error  assigned  as  errors  the 
following  points. 

I. '  The  defendant  in  error  has  no  patent  for  an  improved 
spiral  puddle-wheel. 

II.  If  the  defendant's  patent  is  for  the  combination  of  in- 
struments described  in  the  specificatiop,  there  is  no  pretence 
that  the  combination  has  been  infringed;  if  for  several  sepa- 
rate improved  machines,  it  cannot  be  supported  in  law. 

ni.  Defendant's  patent  is  void  for  too  broad  a  claim,  and  for 
not  distinguishing  his  alleged  imprQvement  from  other  inven- 
tions, nor  particularly  specifying,  as  the  statute  requires,  the 
particular  improvement  which  he  claims  as  his  own  invention 
(Mr  discovery.  The  case  exhibits  an  improvement  as  the  in- 
vention, and  the  claim  is  for  the  whole  machine. 

lY.  The  drawing  filed  March  27th,  1844,  was  not  legal  evi- 
dence of  defendant's  patented  invention,  because  there  was  a 
drawing  filed  by  the  patentee  on  the  12th  of  February  previous, 
which  was,  by  the  second  section  of  the  act  of  1837,  with  his 
letters-patent,  the  only  legal  evidence  of  his  invention,  as  j^o- 
tented,  that  could  be  offered  in  any  judicial  court  of  the  United 
States. 

V.  —  1.  The  patentee,  after  an  alleged  conection  of  the 
record  of  his  letters-patent,  by  filing  the  second  drawing,  could 
not,  in  law,  avail  himself  of  that  alleged  correction  to  cover 
by  it  alleged  causes  of  action  previously  accruing ;  and  in  the 
absence  of  proof  of  any  subsequent  infringements,  the  plain- 
tiffs here  were  entitled  to  a  verdict  below. 

2.  Nor  was  he  entitled  to  recover  damages  for  any  aUeged 
infringement  prior  to  the  alleged  completion  of  his  record  by 
the  filing  of  the  corrected  drawing  of  27th  March,  1844 

TI.  What  was  reasonable  time  in  this  case  for  the  restora- 
tion.of  defendant's  patent  to  the  office,  if  not  expressly  fixed 
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by  Statute  (act  ef  1837,  see.  2),  was  exclnsiYely  a  qnestioa  gt 
la^. 

Mr.  Uptony  for  plaintiSs  in  eiror. 

L  This  action  was  brooght  to  lecorcir  damages  from  the  de- 
fendants beloWy  for  their  asserted  infinngement  of  an  alleged 
patent  of  the  phtintiff  for '''  an  improyed  spiral  paddle-wheel '' ; 
and  the  first  question  to  .which  tho/altention  of  the  court  is  re- 
quested is  one  which  is  presented  upon  the  face  of  the  letters- 
patent,  which  constitute  the  basis  of  the  action,  and  which  are 
incorporated  into  the  bill  of  exceptions ;  it  is  this :  —  Has  the 
defendant  in  errpr  any  such  patent  ? 

If  it  be  manifest  to  this  court,  upon  an  inq)ection  of  the 
record  and  an  examination  of  the  letters-patent,  that  he  has  no 
grant,  as  patentee,  of  "  an  improved  spiral  paddle-wheel,"  then 
it  is  submitted,  that  there  is  no  escape  fitnn  the  necessity  of 
reyersing  the  judgment  which  has  been  rendered,  awarding  him 
damages  for  the  invasion  of  such  a  grant.  This  necessity  is 
in  no  manner  affected,  though  it  appear  that  the. objection  was 
not  taken  in  the  court  below,  either  at  the  trial  or  upon  a  mo- 
tion in  arrest  of  ^  judgment.  It  is  sufficient  if  the  defect  be 
manifest  upon  the  record ;  for  it  would  be  monstrous,  to  con- 
tend that  this  court  is  powerless,  in  any  case,  to  reverse  the 
judgment,  when  it  aroears  upon  the  recoid  before  them  that 
the  very  foundation  of  the  judgment  is  so  incurably  and  fatal- 
ly defective  as  to  have  been  completely  beyond  the  remedy 
oi  the  party,  though  the  objection  were  taken  at  the  earliest 
possible  stc^e  of  the  proceedings.  Authority  can  scarcely  be 
necessary  to  sustain  this  position.  But  this  court  has  decided, 
in  the  case  of  Slacum  v.  Pomeroy,  6  Cr.  221,  that  it  is 'not  too 
late  to  allege  as  error  in  the  Supreme  Court  a.  defect  which 
ought  to^have  prevented  the  rendition  of  the  judgment  in  the 
court  below;  -  '<  Had  this  enror,"  say  the  court,  <'  been  moved 
in  arrest  of  judgment,  it  is  presuznable.  the  judgment  would 
have  been  arrested  " ;  and  <<  there  can  be  no  doubt,,  that  any 
thing  appearing  upon  the  record  which  would  have  been  fatal 
upon  a  motion  in  arrest  of  judgment  is  equally  fatal  upon'  a 
writ  of  error."     So  also  Garland  v,  Davis,  4  Howard,  131. 

By  the  bill  of  exceptions  it  appears,  that,  upon  the  introduc- 
tion in  evidence  of  the  letters-patent  by  the  plaintiff,  ''the 
counsel  for  the  defendants  did  insist  before  the  said  Circuit 
Court,  on  behalf  of  said  defendants,  that  the  said  letters-patent 
so  produced  and  given  in  evidence  on  the  part  of  the  said 
l^aintiff,  as  aforesaid,  were  wholly  insufficient  as  the  basis  of 
the  aforesaid  action  and  claiqd  upon  the  said  defendants."  Now, 
by  reference  to  the  letters-patent  (page  7  of  the  record),  the 
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court  will  perceive  that  the  grant  to  the  patentee,  upon  the  face 
of  the  letters,  is  for  ''  an  improvement  in  the  steam-engine," 
and  for  that  alone ;  that  it  was  for  that  alone  that  he  solicited 
a  patent  by  petition;  that  it  was  of. that  improvement  only 
that  he  made  oath  that  he  was  the  original  and  first  inventor. 
Such  is  the  grant,  and  so  is  it  recorded ;  and  the  public  would 
seek  in  vain  upon  the  records  of  the  patent-office /or  a  patent 
to  the  plaintiff  below  for  ''an  improved  spiral  paddle-wheel." 

It  will  not  be  contended  that  the  letters,  standing  alone, 
confer  any  title  to  such  an  invention.  .  But  it  may  be  said,  that, 
inasmuch  as  the  patentee  hfts  described  a  paddle-wheel,  and 
also  an  improved  method  of  causing  a  capstan  to  revolve  upon 
the  deck  of  a  vessel,  as  well  as  his  improvement  in  the  steam- 
engine,  and  claimed  these,  as  well  as  his  steam-engine,  in  his 
schedule  annexed  to  the  l0tters-patent,  the  grant  must  be  con- 
strued to  cover  the  paddle-wheel  and  the  capstan,  as  well  as 
the  steam-engine,  though  it  be  in  express  terms  for  the  steam- 
engine  only,  though  it  was  for  that  alone  that  he  solicited  a  par- 
tent,  and  it  was  that  alone  that  he  made  oath  he  had  invented. 
Were  this  doctrine  maintainable,  it  is  obvious  that  it  would  be 
wholly  subversive  of  the  policy  of  the  law,  which  looks  as  well 
to  the  protectidn  of  the  public  as  it  does  to  the  encouragement 
of  inventors.  That  the  schedule  annexed  to  letters-patent  forms 
a  part  of  the  patent,  and  that  they  are  to  be  construed  togeth- 
er, is  midoubtedly  well  established.  This  is  the  English  doc- 
trine, as  well  as  that  of  our  own  courts ;  and,  by  a  careful  in- 
vestigation of  the  authorities,  it  will  be  perceived  that  Ifr. 
Phillips,  in  his  elementary  work  (pp.  224  et  seq.),  is  mistaken 
in  supposing  that  theriGT  is  any  conflict  between  them. 

By  these  authorities  it  is  decided,  that  the  title  of  the  inven- 
tion, as  contained  in  the  patent,  may  be  explained  by  its  de- 
scription in  the  specification,  whenever  such  title  is  general, 
a  nbiguous,  or  uncertain ;  and  the  patent  will  be  sustained  in 
all  cases,  unless  the  patent  indicate  one  invention,  and  the  spe- 
cification describe  another  and  different  invention.  American 
anthoriiits,  — Phillips  on  Patents,  224,  and  cases  cited ;  Sullivan 
17.  Redfield,  Paine,  C.  C.  R.  442 ;  Shaw  v.  Cooper,  7  Peters, 
292,  315 ;  Evans  v.  Chambers,  2  Wash.  C.  C.  R.  125 ;  Barrett  v. 
Hall,  1  Mason,  476 ;  Whittemore  v.  Cutter,  1  Gall.  437 ;  Evans 
V,  Eaton,  Peters,  C.  C.  R.  341.  English  authorities.  —  God-r 
son  on  Patents,  108,  113,  and  cases;  Neilson  v,  Harford,  Web- 
ster, 312,  and  arg. ;  Rex  v.  Wheeler,  2  Bam.  &  Aid.  350 ;  S. 
C,  3  Merivale,  629;  Glegg's  Patent,  Webster,  117;  Rustell  v. 
Cowley,  Webster,  470 ;  Househill  v,  Neilson,  Webster,  079. 

When  Mr.  Phillips  says  (Phillips  on  Patents,  225),  that  any 
defect  in  the  title  may  b^remedicd  by  the  specification,  what 


JANUASY  TERM.  1848.  449 

Hogg  et  aL  v.  Emerson. 

he  means  is  apparent  by  reference  to  the  casea  which  he  cites. 
The  description  comes  in  aid' of  a  defective  title,  but  never  can 
create  a  new  title;  by  adding  to  the  grant.  There  must  be 
such  a-  conformity  between  the  title  and  the*  specification  as 
that  the  former  shall  give  some  idea  of  the  latter.  It  is  the 
description  of  the  thing  patented  '<  which  is  made  part  of  these 
presents,"  not  a  description  of  something  else,  of  which  the 
title  of  the  grant  gives.no  idea. 

Thus  reads  the  patent  itself.  After  reciting  that  John  Brown 
Emerson  had  by  petijtion  solicited  a  patent  for  an  improvement 
in  the  steam-engine,  had  made  oath  that  he  was  the  first  and 
original  inventor  of  said  improvement,  and  paid' the  fee  of  thir- 
ty dollars  into  the  treasury,  it  grants  to  him  the  exclusive  right, 
&c.,  in  the  said  improvement,  <<  a  description  whereof  is  given 
in  the  words  of  the  said  John  Brown  Emerson  himself,  in  the 
schedule  hereunto  annexed,  and  is  made  a  part  of  these  pres- 
ents.*' Then  follows  the  caption  of  the  schedule,  thus:  — 
"  The  schedule  referred  to  in  these  letters-patent,  and  making 
part  of  the  same,  containing  a  description  in  the  words  of  the 
said  John  BroNvn  Emerson  himself  of  his  improvement  in  the 
steam-engine." 

No  reported  authority  can  be  found  in  the  remotest  degree 
sustaining  the  proposition,  that  a  description  and  claim  of  any 
thing  contained  in  a  specification  are  covered  by  the  grant, 
though  the  grant  make  no  reference  to  it,  and  the  title  is  so 
entirely  distinct  from  it  as  to  suggest  no  idea  of  the  thing  de- 
scribed. Were  this  proposition  tenable,  then  were  we  to  strike 
out  from  this  patentee's  specification  every  word  descriptive  of 
his  improvement  in  the  steam-engine,  leaving  nothing  but  the 
comparatively  few  words  descriptive  of  the  spiral  paddle-wheel 
and  the  improved  capstan,  the  grant  for  the  improvement  in 
the  steam-engine  must  be  construed  as  a  grant  for  an  improved 
spiral  paddle-wheel  and  an  improved  capstan.  Now,  would  it 
not  be  monstrous  to  contend  that  an  instrument  of  so  solenm 
a  character  as  a  government  grant  of  letters-patent  is  to  be 
added  to  and  enlarged  by  construction  ? 

The  doctrine  as  settled,  upon  every  principle  of  construction, 
is  the  true  doctrine  ;  —  that  the  description  of  the  thing  patent- 
ed, contained  in  the  schedule  annexed  to  the  patent,  constitutes 
a*  part  of  the  patent,  and  may  be  and  should  be  resorted  to,  in 
construing  the  patent,  to  control  the  generality  of  the  title  and 
to  explain  or  elucidate  ambiguities  or  uncertainties ;  but  that 
a  description  of  a  thing  not  indicated  by  the  patent,  not  even 
remotely  suggested  by  the  grant  or  the  title,  can  never  be  con- 
strued with  the  patent  for  the  purpose  of  adding  to  or  enlarg- 
ing the  terms  of  the  grant. 
38  ♦ 
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That  this  doctrine  may  be  made  more  obvious  and  coocbh 
sive,  — if  it  be  possible  or  desirable,  —  the  court  is  referred  to 
the  provisions  of  the  statute  under  which  the  letters-patent  in 
this  case  issued. 

The  inventor  is  required  to  present  his  petition  soliciting  the 
patent,  and  to  make  oath  that  he  is  the  inventor.  The  statute 
further  requires  that  the  letters-patent  shall  recite  the  allega- 
tions and  suggestions  of.  the  petition,  and  give  a  short  descrip- 
tion of  the  invention.  This  requisition  was  obviously  for  the 
twofold  purpose,  1st,  that  it  might  appear  that  the  proper  pre- 
liminary steps  had  been  taken  by  the  applicant,  of  which  the 
recital  in  the  letters  was  proof;  and,  2d,  that  it  might,  on  their 
face,  be  seen  what  was  the  nature  and  character  of  the  grant. 
(Act  of  1793,  ^^  1,  3.)  Now,  did  this  patentee  present  his  pe- 
tition, soliciting  a  patent  for  an  improved  spiral  paddle-wheel, 
and  make  oath  that  he  was  the  inventor  of  that  improvement? 
If  it  be  answered  that  he  did,  then  the  positive  requisition  of 
the  statute  is  not  comjdied  with,  for  the  patent  recites  the  alle- 
gations and  suggestions  of  no  such  petition,  and  gives  a  short 
description  of  no  such  invention ;  and  for  this  reason  the  per. 
tent  would  be  absolutely  void. 

This  is  well  established  in  the  following  cases :  —  Evana  v. 
Eaton,  Peters,  C.  C.  R.  340 ;  Eneiss  v.  Schuylkill  Bank,  4 
Wash.  C.  C.  R.  9 ;  Cutting  et  al.  v.  Myers,  4  ^ash.  C.  C.  R. 
220^;  Evans  v.  Chambers,  2  Wash.  C.  C.  R.  125. 

If  the  letterihpatent  do  recite  the  allegations  and  suggestions 
of  the  petition,  then  the  patentee  did  not  solicit  a  patent  for 
''  an  improved  spiral  paddle-wheel  '^  or  an  ''  improved  capstan  " ; 
he  did  not  make  oath  that  he  had  invented  these  improve- 
ments, and  hence  the  letters  contain  no  description  whatever 
of  these  improvements,  and  confer  no  grant  of  an  exclusive 
right  in  them  upon  the  patentee. 

(The  counsel  then  quoted  largely  from  the  opinion  of  Judge 
Washington  in  Evans  i>.  Eaton,  Peters,  C.  C.  R.  340.) 

II.  At  the  trial,  the  defendants'  coimsel  requested  the  court 
to  instruct  the  jury,  "  that  the  patent  of  the  plaintiff  was  void 
upon  its  face,  for  this,  —  that  it  embraces  several  distinct  and 
separate  inventions,  as  improvements  in  several  distinct  and 
separate  machines  susceptible  of  independent  operation,  and 
not  necessarily  connected  with  each  other  in  {uroducing  the  re- 
sult aimed  at  in  the  invention,  and  the  subject-matter  of  sepa- 
rate and  distinct  patents."  The  court  charged  the  jury,  that 
''  the  objection  that  the  patent  embraced  several  distinct  dis- 
coveries is  untenable."  In  this  it  is  respectfully  submitted  that 
the  court  below  erred. 

(The  counsel  here  cited  and  commented  on  Phillips  on  Pft- 
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tents.  "It  is  well  settled,  that  two  or  more  distinct  machines, 
capable  of  independent  operations,  cannot  be  united  in  one  pa- 
tent." 3  Wheat.  454 ;  1  Mason,  447 ;  2  Mason,  112 ;  1  Sto- 
ry, 290.) 

III.  At  the  trial  of  this  case,  the  counsel  for  the  defendants 
requested  the  court  to  instruct  the  jury,  "that  the  claim  of  the 
plaintiff,  as  set  forth  in  his  specification  annexed  to  hia.  letters- 
patent,  embraces  the  entire  spiral  paddle-wheel ;  the  claim  is, 
therefore,  too  broad  upon  the  face  of  it,  and  the  letters-patent 
are  void  upon  this  ground."  Upon  this  point  the  court  charged 
the  jury  as  follows :  —  "It  was  made  a  question  pn  the  former 
trial,  whether  the  plaintiff  did  not  claim  the  entire  wheel ;  but 
we  understand  it  to  be  for  an  improvement  upon  the  spiral 
paddle-wheel,  claimed  to  be  new  and  useful  in  the  arrange- 
ment of  its  parts,  and  more  effective,  by  fixing  the  spiral  {Mid- 
dles upon  the  extremity  of  arms,  at  a  distance  from  the  shaft." 

lY.  At  the  trial,  the  counsel  for  the  defendants  also  request- 
ed the  court  to  instruct  the  jury,  "  that  the  patent  is  void  upon 
its  face  for  this,  —  that,  purporting  to  be  a  patent  for  an  im- 
provement,, and  specifying  that  the  invention  is  of  an  improved 
spiral  paddle-wheel,  'differing  essentially  from  any  that  have 
heretofore  been  essayed,'  without  pointing  out  in  what  the  dif- 
ference consists,  or  in  any  manner  whatever  indicating  the 
improvement  by  distinguishing  it  from  the  previously  essayed 
spiral  paddle-wheels,  it  is  wanting  in  an  essential  prerequisite 
to  the  validity  of  letters-patent  for  an  improvement."  Upon 
this  point  the  court  charged  the  jury  as  follows:  —  that  "  the 
claim  of  the  plaintiff  was  for  an  iniprovement  on  the  spiral 
paddle-wheel  or  {»ropeller,  —  that,  by  a  new  arrangement  of  the 
parts  of  the  wheel,  he  has  been>  enabled  to  effect  a  new  and 
improved  application  and  use  of  the  same  in  the  propulsion  of 
vessels.  That  the  ground  upon  which  the  claim  is  founded  is 
this :  it  is  the  getting  rid  of  nearly  all  the  resisting  surface 
of  the  wheels  of  Stevens,  Smith,  and  others,  by  placing  the 
spiral  paddles  or  {»ropelling  surfaces  on  the  ends  of  arms,  in- 
stead of  carrying  the  paddles  themselves  in  a  continued  surface 
to  the  hub  or  shaft.  It  is  ctiaimed  that  a  great  portion  of  the 
old  blade  not  only  did  not  aid  in  the  propulsion,  but  actually 
impaired  its  efficiency,  and  also  that  the  improved  wheel  is 
much  stronger."  And  the  court  further  chained  the  jury,  that 
"  the  description  of  the  invention  was  sufficient." 

Upon  th6se  two  points,  it  is  submitted  that  the  court  below 
erred.  They  are  so  connected,  by  reason  of  the  peculiar  cir- 
cumstances of  the  case,  that  they  will  be  presented  and  consid- 
ered together,  though  they  are  distinct  grounds  of  objection  to 
the  patent. 
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(The  counsel  then  contended  that  the  specification  ought 
to  be  construed  by  itself,  and  be  so  clear  as  to  be  under- 
stood without  resorting  to  evidence  or  any  other  source  of  in- 
formation, and  cited: — English  auiharities. —  TAcFailane  v. 
Price,  1  Starkie,  199 ;  In  le  Nickels,  Hindmarch  on  Patents, 
186 ;  Hill  V.  Thompson,  3  Merivale,  622 ;  S.  C,  8  Taunton, 
326.  American  authorities.  —  Dixon  v.  Moyer,  4  Wash.  C.  C. 
R.  69 ;  Evans  v.  Hettick,  3  Wash.  C.  C.  R.  426  ,*  Lowell  v. 
Lewis,  1  Mason,  C.  C.  R.  189 ;  Ames  v.  Howard,  1  Sumner, 
482.) 

This  leads  to  the  principle  in  the  law  of  patents  involved  in 
the  fourth  point.  It  is  the  positive  requisition  of  the  statute, 
and  has  been  repeatedly  considered  and  passed  upon  by  the 
federal  judicial  tribunals. 

Before  an  inventor  shall  'receive  a  patent,  he  is  required,  "  in 
case  of  any  machine,  ftilly  to  explain  the  principle  and  the  sev- 
eral modes  in  which  he  has  contemplated  the  application  of 
that  principle  or  character,  by  which  it  may  be  distinguished 
from  other  inventions,  and  shall  particularly  specify,  and  point 
out  the  particular  improvement  or  combination  which  he  claims 
as  his  own  invention  or  discovery."  The  requisition  of  the 
English  law  is  similar  in  this  respect 

Now,  before  proceeding  to  consider  whether  the  patentee,  in 
this  case,  has  complied  with  this  positive  and  salutary  requisi- 
tion of  the  law,  the  attention  of  the  court  is  requested  to  the 
reported  cases  in  which  the  requisition  has  received  judicial 
construction. 

By  a  careful  examination  of  these  authorities,  it  will  be 
found  established,  that,  where  a  patent  is  taken  out  for  an  im- 
provement, the  specification  must  describe  what  the  improve- 
ment is,  and  the  patent  be  limited  to  such  improvedlent ;  —  if 
the  patent  includes  the  whole  machinery,  it  includes  more  than 
the  patentee  invented,  and  is  therefore  void ;  —  that  if  the  patent 
be  for  an  improvement  in  an  existing  machine,  the  patentee 
must,  in  his  specification,  distinguish  the  new  from  the  old, 
and  confine  his  patent  to  such  parts  only  as  are  new,  and  if 
both  be  mixed  up  together,  and  a  patent  is  taken  for  the  whole, 
it  is  void  ;  that,  however  the  authorities  may  apparently  vary 
in  pointing  out  the' particular  manner  in  which  the  patentee 
must  specify  his  improvement,  and  distinguish  what  he  claims 
as  new  and  his  invention  from  what  was  old  and  before  known, 
yet  that  they  are  in  perfect  harmony  in  deciding  that  he  must 
do  this  in  some  manner,  and  upon  the  face  of  the  specification. 
American  authorities.  —  Evans  v,  Eaton,  3  Wheat.  454  ;  Wood- 
cock V.  Parker,  1  Gall.  438 ;  Whittemore  v.  Cutter,  1  Gall.  478; 
Odiome  v.  Winkley,  2  Gall.  61 ;  Lowell  v.  Lewis,  1  Mason,  182 ; 
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Bairett  v.  Hall,  1  Mason,  447 ;  Sullivan  v.  Redfield,  Paine,  C.  C. 
R.  441 ;  Evans  v.  Eaton,  7  Wheat.  408 ;  Dixon  v,  Moyer,  4 
Wash.  C.  C.  R.  69 ;  Isaacs  v^  Cooper,  4  Wash.  C.  C.  R.  261 ; 
Cross  V.  Huntly,  13  Wend.  386 }  Head  v.  Stevens,  19  Wend. 
411 ;  Ames  v.  Howard,  1  Sumner,  482 ;  Eneiss  v.  Schuylkill 
Bank,  4  Wash.  C.  C.  R.  9;  Morris  v.  Jenkins  et  al.,  3  Mc- 
Lean, 260 ;  Peterson  v.  Woodier,  3  McLean,  248.  English 
cases.  —  McFarlane  v.  Price,  1  Starkie,  199 ;  Williams  v. 
Brodie,  Davies,  Pat.  Cases,  96,  97 ;  Manton  v.  Manton,  Davies, 
PieA.  Cases,  349 ;  Hill  v.  Thompson,  8  Taunton,  326 ;  Minter 
V.  Wells,  1  Webster,  130;  Rex  v.  Nickels,  Hindmarch  on 
Patents,  186. 

Now  apply  the  rule  of  law,  as  prescribed  by  the  statute  and 
construed  by  these  authorities,  to  the  patent  in  this  case.  Ad- 
mit  that  nile,  as  most  liberally  stated,  in  any  reported  decision, 
and  the  counsel  respectfully  asks,  in  what  manner,  upon  the 
face  of  the  patentee's  specifiication,  has  he  distinguished  that 
which  he  claims' as  new,  and  his  invention,  from  what  was  old 
and  before  known,  or  pointed  out  in  what  his  improvement 
consists  ?  It  is  most  confidently  answered,  that  he  has  done 
this  in  no  manner  whatever,  neither  expressly  nor  by  implica- 
tion; nor  by  any  reference,  and  it  is  not  in  the  wit  of  man  to 
determine,  upon  the  face  of  the  specification,  what  the  improve- 
ment is  which  the  patentee  claims  or  intended  to  claim.  The 
court  below,  in  their  construction  of  the  claim,  in  charging  the 
jury,  say,  that  the  improvement  consists  ''  in  a  new  arrange- 
ment of  the  parts."  Does  this  appear,  either  in  terms,  or  even 
impliedly,  upon  the  face  of  the  description  ?  So  far  from  this, 
.the  last  wonls  of  the  patentee,  in  his  description,  are,  that  the 
"  shape  "  of  the  thing  is  the  "  only  point  of  importance."  .  The 
court  further  say,  that  this  new  arrangement  of  the  parts  con- 
sists in  "  getting  rid  of  nearly  all  the  resisting  surface  of  the 
wheel  of  Stevens,  Smith,  and  others,  by  placing  the  spiral  pad*- 
dles  or  propelling  surfaces  on  the  ends  of  arms,  instead  of  car- 
rying the  {Middles  themselves  in  a  continued  surface  to  the  hub 
or  shaft." 

Where,  upon  the  face  of  the  description,  is  there  any  men- 
tion made  of  Stevens's,  Smith's,  or  of -any  previously  invented 
wheel,  save  in  the  general  declaration  by  the  patentee,  that  his 
improved  wheel  "  difiers  essentially  from  any  which  have  been 
heretofore  essayed,"  —  a  declaration  which  the  court,  in  the 
case  of  Barrett  v.  Hall,  above  cited,  declare  to  be  ''  no  specifi- 
cation at  all "  ?  And  where,  upon  the  face  of  the  specification, 
is  there  the  most  remote  allusion  to  the  "  getting  rid  of  resist- 
ing  surface  "  ? 

Y.  At  the  trial  of  the  case,  "  it  appeared  in  evidence  that  the 
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drawing  and  model  of  the  paddle-wheel  of  the  plaintiff,  filed 
and  deposited  originally  in  the  patent-oflh^,  had  been  lost  by 
the  destmction  of  that  office  in  December,  1836,  and  that,  in 
restoring  the  record  of  the  patent,  mider  the  act  of  March, 
1837,  the  plaintiff  sent  firom  New  Orleans  to  the  office  a  new 
drawing,  to  be  filed  on  the  5th  of  Hay,  1841,  together  with  a 
court  copy  of  the  letters-patent,  which  were  deposited  in  the 
office.  The  drawing  was  not  sworn  to  by  the  plaintiff,  but  re- 
mained in  the  office  till  January^  1844,  when  it  was  delivered 
to  an  agent  of  the  plaintiff,  and  sent  to  New  Orleans,  and 
sworn  to  by  him,  and  filed  in  the  department  on  the  12th  day 
of  February,  1844  On  an  examination,  subsequently,  by  the 
plaintiff,  it  was  discovered  that  this  drawing  was  imperfectly 
made,  and  thereupon  a  second  drawing  was  procured  by  him, 
which  he  claimed  and  offered  to  {nrove  to  be  an  accurate  one, 
and  was  sworn  to  and  filed  on  the  27th  day  of  March,  1844, 
an  authenticated  copy  of  which  was  offered  in  evidence  on  the 
trial  by  th&  plaintiff,  which  was  objected  to  by  the  counsel  for 
the  defendarts ;  but  the  objection  was  overruled,  and  the  evi- 
dence admitted,  to  which  an  exception  was  taken." 

It  is  contended,  that  the  Circuit  Court  erred  in  admitting  in 
evidence  the  second  drawing  of  March  27th,  1844,  and  in  sup- 
port of  this  position,  the  following  considerations  are  respect- 
fully submitted. 

(The  counsel  then  urged,  — 

That  the  patentee  had  exhausted  his  privilege,  when  he 
swore  to  the  first  drawing. 

That,  if  allowed  to  file  more  than  one,  he  might  continue 
to  file  them  down  to  the  day  of  trial. 

That  the  first  drawing  became,  by  the  statute,  primA  fade 
evidence  of  the  invention,  and  there  could  not  be  two  such. 

That  if  this  patentee  had  procured  a  re-issue  of  his  patent, 
under  the  third  section  of  the  act  of  1837,  he  would  not  have 
been  entitled  to  the  privilege  which  he  now  claims,  and  it  is 
unreasonable  to  suppose  that  Congress  intended  to  give  greater 
privileges  under  one  section  than  another.) 

YI.  At  the  trial  of  this  case,  the  counsel  for  the  defendants 
requested  the  court  to  instruct  the  jury  as  follows :  — '"  that  if, 
from  the  evidence,  the  jury  are  satisfied  that  no  propelling- 
wheels  were  made  by  the  defendants  between  the  27th  of 
March,  1844,  —  the  date  of  the  alleged  completion  of  the  rec- 
ord of  the  plaintiff's  patent,  under  the  act  of  March  3d,  1837, 
—  and  the  conunencement  of  this  suit  in  Afuril  following,  that, 
upon  this  ground,  the  defendants  are  entitled  to  a  verdict." 

The  court  refused  to  grant  this  prayer,  and  left  it,  as  a 
question  of  fact,  for  the  jury  to  say,  whether  there  had  or  had 
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not  been  unreasonable  delay  on  the  part  of  the  patentee  in  re- 
storing the  record.  Now,  was  this  a  question  of  fact  ?  It  is 
submitted,  that  it  was  not,  but  that,  under  the  circumstances, 
it  was  purely  a  question  of  law,  to  be  passed  upon  by  the 
court. 

The  record  shows,  that,  from  the  burning  of  the  patent- 
office,  in  December,  1836,  up  to  the  month  of  Ifay,  1841,  no 
step  whatever  was  taken  by  the  patentee  to  restore  the  record 
of  his  patent,  and  that  he  then  delayed  to  complete  the  record 
imtil  the  month  of  February,  1844.  Of  course,  there  could 
haye  been  no  dispute  as  to  the  fact  in  connection  with  the 
question  of  reasonable  or  unreasonable  diligence.  Now,  the 
authorities  are  clear  in  establishing  this  doctrine,  —  that,  when 
there  is  no  dispute  as  to  the  facts,  the  questions  of  reasonable 
or  unreasonable  time,  or  delay,  or  diligence,  are  questions  of 
law  for  the  court,  and  not  of  fact  for  the  jury.  The  following 
cases  are  referred  to : — Ellis  v.  P&ige,  1  Pick.  43 ;  S.  C,  2  ib. 
71,  77,  note ;  Gilbert  v.  Moody,  17  Wend.  354 ;  Reynolds  v. 
Ocean  Ins.  Co.,  22  Pick.  191 ;  Livingston  &  Gilchrist  if.  Mary- 
land Ins.  Co.,  7  Cr.  606. 

And  now  as  to  the  charge  of  the  court,  that  "  the  damages 
were  not  necessarily  confined  to  the  making  of  the  wheels  be- 
tween March,  1844,  when  the  drawings  were  restored  to  the 
patent-office,  and  the  bringing  of  this  suit."  Is  pot  this  error? 
Why  was  the  drawing  of  March  27th,  1844,  filed  in  the  patent- 
office  ?  For  the  reason  only,  as  avowed,  that  the  drawing  of 
February  preceding  was  incorrect  and  defective.  For  the  rea- 
son only,  that  the  public  had  no  notice,  or,  what  js  still  worse, 
that  the  public  had  an  imperfect  and  deceptive  information,  by 
the  first  drawing  of  the  particulans  of  the  patentee's  invention. 
Would  it  not  be  monstrous  to  allow  a  patentee  to  recover  dam- 
ages for  an  alleged  infringement  made  at  a  time  when,  by  his 
solemn  oath,  he  declares  that  the  defendant  was  not  notified  of 
the.  character  of  his  invention  ?  ^- nay,  more,  when  he  swears, 
that,  at  the  time  of  the  aUeged  infringement,  the  only  recorded 
notice  of  his  invention,  sworn  tO'  by  himself,  was  imperfect, 
incorrect,  and  insufficient  ? 

But  by  an  examination  of  the  grounds  upon  which  the 
court  rest  their  decision  upon  this  question,  it  will  be  seen  in 
what  manner  the  error  has  arisen.  The  court  say,  the  limita- 
tion contended  for  bpthe  defendants  ''assumes  fhat  there  can 
be  no  infringement  of  the  patent  after  the  destru<^ti6n  of  the 
records  in  1836,  until  they  are  restored  to  the  patent-office,  and 
that,  during  the  intermediate  time,  the  rights  of  patentees  would 
be  violated  with  impunity.*'  With  the  greatest  deference,  it 
will  appear,  upon  a  consideration  of  the  statute  provisions,  that 
the  doctrine  contended  for  involves  no  such  assumption. 
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The  second  section  of  the  act  of  1837  provides  for  the  very 
difficulty  which  is  urged  by  the  court  as  the  sole  objection  to 
the  limitation  contended  for.  Foreseeing  that  some  time  must 
necessarily  elapse  before  patentees  could  be  informed  of  their 
rights  and  duties,  and  prepare  copies  of  their  patents  and  draw- 
ings and  models,  Congress  has  provided,  in  this  section,  that, 
firom  the  16th  of  December,  1836,  when  the  patent-office  was 
burned,  to  the  1st  day  of  June,  1837,  and  not  after,  patentees 
and  others  may  give  in  evidence  their  patents  in  any  court, 
notwithstanding  that  they  have  not  been  re-recorded,  and  no 
verified  drawing  of  the  invention  has  been  filed  in  the  patent- 
office. 

Is  there  not  great  danger,  in  the  disposition  to  give  the  most 
liberal*  and  enlarged  interpretation  to  statute  provisions  for  the 
protection  and.  encouragement  of  inventors,  that  the  rights  of 
the  public  may  be  too  much  disregarded  ? 

By  the  burning  of  the  patent-office,  something  more  was  in- 
volved than  the  loss  of  the  evidences  of  the  rights  of  patentees. 
The  public  were  thereby  deprived  of  the  only  notice  which 
the  law  recognizes  of  what  they  could  and  what  they  could 
not  do,  without  being  subjected  to  prosecutions  for  invasions 
of  patent-rights.  For  the  public,  in  the  language  of  Judge 
Washington,  in  a  case  before  cited,  "can  depend  upon  no 
other  information,  to  enable  them  to  avoid  the  consequences 
of  litigation,  than  what  the  records  may  afford.  No  description 
of  the  discovery,  secured  by  a  patent,  will  fulfil  the  demands 
of  justice  and  of  the  law,  but  juch  as  is  of  record  in  the  patent- 
office,  and  of  which  all  the  world  may  have  the  benefit." 

Now  Congress,  in  legislating  to  repair  the  loss  of  the  patent- 
office,  and  to  provide  against  its  natural  consequences,  had  in 
view  the  protection' jof  the  public,  as  well  as  patentees.;  and 
while,  on  the  one  hand,  it  was  justly  considered  that  patentees 
ought  not  to  suffer  by  reason  of  a  loss  arising  from  no  fault 
of  theirs,  on  the  other,  it  was  as  justly  considered  that  the 
public  ought  not  to  suffer  by  reason  of  a  too  long  delay  on 
the  part  of  patentees  to  furnish  to  the  public  anew  the  recorded 
descriptions  of  their  inventions.  Thus  the  second  section  of 
the  act  of  1837,  saving  the  rights  of  patentees,  enables  thera 
to  recover  damages  for  infringements  after  the  burning  of  the 
patent-office,  and  down  to  the  month  of  June,  1837,  notwith- 
standing the  non-existence  of  any  public  record  of  their  inven- 
tions ;  but,  saving  the  rights  of  the  public,  the  statute  gives  no 
further  time. 

Is  not  this  clear  ?  And  being  so,  is  it  not  manifest  that  the 
court  below  erred  in  the  instructions  given  to  the  jury  upon 
this  point  ? 
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The  drawing  of  a  patentee,  annexed  to  his  patent,  or  referred 
to  in  his  specification,  constitutes  a  part  of  the  patent,  and 
oftentimes,  as  in  this  case,  is  the  most  material  portion  of  the 
description,-** without  which  the  invention  would  be  virtually 
undescribed.  Now,  when  a  patentee  alters  or  amends  his  pa- 
tent, whether  in  the  written  description  or  the  delineated  de- 
scription, there  is  nothing  better  established  than  that  he  cannot 
recover  damages  for  an  alleged  infringement  committed  prior 
to  such  amendment.  The  authorities  to  this  point  are  conclu- 
sive, and  in  perfect  uniformity ;  some  of  them,  and  those  the 
most  recent,  going  so  far  as  to  maintain  that  it  makes  no  dif- 
ference though  the  amendment  be  of  a  mere  clerical  error. 
In  re  Nickels,  Turner  &;  Phillips,  44;  S.  C,  1  Webster,  669; 
Hindmarch  on  Pat.  (E2ng.  ed.)  216  ^  seq.;  Wyeth  v.  Stone, 
1  Story,  290 ;  Woodworth  d.  Hall,  1  Minot  &  Woodb.  248, 389. 

It  is  submitted,  that  a  denial  of  the  doctrine  here  urged  on 
behalf  of  the  plaintiffs  in  error  would  be  equivalent  to  an  ab- 
rogation of  the  provisions  of  the  thirteenth  section  of  the 
^tent  act  of  1837,  which  declares  that  a  patent  can  only  be 
amended  by  &  surrender  and  re-issue,  and  that  the  amended 
patent  can  only  operate  upon  causes  of  action  accruing  subse- 
quently to  the  amendment. 

Construe  the  first  section  of  the  act  of  1837  as  the  court 
below  has  construed  it,  and  what  is  the  consequence  ?  A  pa- 
tentee,.^^hose  grant  is  dated  on  or  before  the  14th  of  Decem- 
ber, 1836,  may  maintain  actions  for  infringement  of  his  rights 
firom  then  to  the  present  time^*  without  any  public  record  of 
his  patent  whatsoever  being  in  existence  during  the  entire 
period,  provided  he  produces  at  the  trial  an  authenticated  copy 
of  his  patent  and  drawings  from  the  patent-office,  recorded 
there,  perhaps,  but  the  day  before !  From  this  consequence,  it 
is  submitted,  there  could  be  no  escape,  and  small,  indeed, 
would  be  the  hope  of  escape  for  the  innocent  invader  of  the 
unrecorded  right,  with  the  question  of  reasonable  diligence  in 
the  restoration  of  the  record  left  to  the  decision  of  a  jury. 

Mr.  Morton  and  Mr.  Cutting,  for  the  defendant  in  error. 

I.-  The,  first  point  raised  by  the  plaintiffs  in  error  does  not 
properly  arise.  The  jury  rendered  a  verdict  for  $  1,600  dam- 
ages. The  amount  in  controversy  being  less  than  $2,000^ 
the  defendants  below  had  no  right  to  remove  the  cause  to  this 
court.  They  moved  the  Circuit  Court  for  a  new  trial  upon  a 
case  made,  which  motion  was  denied,  and  judgment  was  dock- 
eted upon  the  verdict.  The  defendants  '.below  then  applied  to 
the  Circuit  Court  for  the  allowance  of  a  writ  of  error,  under 
the  17th  section  of  the  act  of  Congress,  approved  July  4,  1836, 

VOL.  VI.  39 
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which  authorizea  writs  of  error  in  patent  cases  to  the  Supneme 
Coturt'Of  the  United  States,  in  the  same  manner,  and  under  the 
same  circumstances,  as  was  then  provided  by  law  in  other  judg- 
ments and  decrees  of  Circuit  Courts, ''  and  in  all  other  cases  in 
which  the  court  should  deem  it  reasonable  to  allow  the  same." 

Having  no  right  to  a  writ  of  error,  therefore,  unless  the 
judges  of  the  Circuit  Court  '<  should  deem  it  reasonable  to  allow 
the  same,"  application  for  the  writ  was  made  to  the  discretion 
of  the  court;,  and  the  application  was  granted  so  far  as  to 
aUow  the  defendants  to  raise,  for  the  consideration  of  the  Su- 
preme Court,  five  points  specified  by  the  court  below,  and 
which  constitute  the  2d,  3d,  4th,  6th,  and  6th  points  now  pre- 
sented by  the  plaintiffs  in  error.*  The  defendants  availed 
themselves  of  the  permission  to  issue  a  writ  of  etror,  restricted 
as  above  stated,  and  now,  after  the  writ  has  been  allowed,  they 
seek  to  argue  a  question  not  embraced  in  those  specified  by 
ihe  court. 

It  is  respectfully  submitted,  that  this  course  ought  not  to  be 
encouraged,  and  that  the  grounds  discussed  in  the  first  point 
taken  by  the  plaintiffs  in  error  need  not  be  coiisidered  by  the 
counsel  for  the  patentee.  It  may  be  briefly  remarked,  how- 
ever, that  the  point  referred  to  was  not  raised  at  the  trial,  and 
does  not  appear  upon  the  face  of  the  record,  or  even  upon  the 
bill  of  exceptions.  It  was  insisted  below,  that  the  patent  was 
void  for  the  reasons  specified  ia  the  bill  of  exceptions.  The 
court  will  search  ixi  vain  for  the  question  attempted  to  be  dis- 
cussed by  the  Counsel  for  the  jdaintiffs  in  error  in  his  first 
poiut. 

Even  if  it  were  raised  by  the  bill  of  exceptions,  and  w^re  a 
point  that  could  be  argued  here,  it  would  be  untenable.  The 
ai|[ument  appears  to  be,  that  the  patentee  has  no  patent  for  *^  an 
improved  paddle-wheel,"  because  the  title  of  the  grant  is  for 
an  improvement  ia  the  steam-engine,  and  the  counsel  for  the 
pkuntiffs  in  error  airgues  as  if  the  letters  and  the  schedule  were 
not  part  of  the  same  instrument.  By  taking  the  whole  patent 
together,  that  is,  the  letters  and  the  specification,  there  can  be 


*  Writ  of  error  allowed  in  reepoet  to  the  qoection :  — 

1.  Whether  the  petent  ie  void  aa  emUracing  two  or  mora  diatisct  aad  iadepend- 
•nt  inTentioiM  or  hnproTementa. 
9.  Whether  the  claim  ia  for  entire  paddle-wheel^  or  onlr  ibr  aa  improTemeat 

3.  Whether  the  new  i«  anfficiently  diitittgoiahed  firom  tne  old. 

4.  Whether  the  corrected  drawing  waa  properly  allowed  and  fiTed. 

6.  Whether  the  rule  of  damagea  waa  correct,  on  condition  that  caae  he  anhmitlad 
on  written  argument  to.  Sopreme  Court  at  enauing  term,  helore  let  Febraaijr, 
and  judgment  to  be  ■eeured  by  filing  the  nanal  bond. 

A  copy  of  Judge  Nelaon*a  indoraement  on  petition  for  writ  of  efror. 

Albi'b  GAmoinn,  CUrk 
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no  difficulty  in  ascertaining  the  extent  of  the  patent.  It  grants 
to  the  patentee  the  right  "  of  making,  constructing,  using,  and 
vending  to  others  to  be  used,  the  said  improvement,  a  descrip- 
tion whereof  is  given  in  the  words  of  the  said  patentee  him- 
self in  the  schedule  hereto  annexed,  and  is  made  a  part  of 
these  presents." 

Thus  the  schedule  is  made  a  part  of  the  patent,  as  much  as 
if  it  were  recited  in  the  letters  themselves.  The  grant  is  for 
the  improvement  described  in  the  schedule, — and  by  referring 
to  the  schedule,  the  improved  paddle-wheel  is  distinctly  em- 
braced as  a  part  of  the  cktim. 

In  the  construction  of  patents,  the  schedule  annexed  must 
be  always  kept  in  view,  and  resorted  to  in  order  to  ascertain 
What  is  the  invention  claimed  and  patented.  If  the  claim  or 
speci^cation  be  more  extensive  than  the  actual  invention,  the 
patent  may  be  void  in  part  or  in  whole  for  that  reason ;  but 
there  can  be  no  doubt  that,  prima  faciei  the  patentee  has  a 
grant  for  all  that  he  claims  in  the  schedule  annexed  to  his 
patent  The  description  in  the  letters  of  the  thing  invented 
is  always  very  brief,  because  it  points  to  and  incorporates  the 
patentee's  specification  and  description  annexed,  and  which 
usually  sets  forth  minutely  the  whole  claim. 

The  argument  on  the  other  side,  as  to  the  effect  of  a  vtoia- 
tion  between  the  title  of  the  patent  and  the  thing  patented 
and  described  in  the  schedule,  assumes  that  a  good  and  perfect 
specification  and  description,  of  the  invtetion  claimed  by  the 
psitentee  may  be  utterly  defeated  by  a  defect  in  the  title,  so 
that  a  specification  and  claim  free  from  all  ambiguity  will  be 
rendered  utterly  worthless  by  a  defect  in  what  the  counsel 
terms  "  the  title  "  of  the  patent.  A  rule  of  construction  so 
harsh  and  unreasonable  would  be  most  destructive  in  its  con- 
sequences. If  applied  to  the  interpretation  of  statutes,  it 
would  nullify  many  of  them  that  are  free  from  doubt ;  not 
many  of  the  acts  of  Congress  would  stand,  if  defective  titles 
were  declared  to  be  fatal  to  the  laws  themselves. 

The  patent  act  of  1793,  section  first,  provides  that  the 
Secretary  of  State  may  cause  letters-patent  to  be  granted, 
*' giving  a  short  description  of  said  invention  or  discovery." 
When  the  patentee  presents  his  specification,  it  is  referred  to 
in,  and  made  a  part  of,  the  patent,  and  it  is  from  the  patent, 
with  schedules  and  drawings  taken  together,  that  it  is  to  be 
determined  what  thing  is  intended  to  be  patented.  Pitt  v. 
Whitman,  2  Story,  621.  Any  defect  in  the  title  is  remedied 
by  a  proper  description  in  the  schedule.  Barrett  v.  Hall, 
1  Mason,  477;  Whittemore  v.  Cutter,  1  Oall.  437;  Phill. 
Pftt.  224,  225. 
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In  England,  the  rule  appears  to  be  different.  There  the 
patent  is  distinct  from  the  specification,  and  controls  it  in  con- 
struction, so  that  the  patentee  cannot  cover  any  thing  by  the 
specification  which  is  not  embraced  in  the  patent.  Campion 
V.  Benyon,  3  Brod.  &,  Bingh.  5 ;  The  King  v.  Wheeler,  2  Bam. 
&,  Aid.  346. 

II.  But  the  plaintiffs  insist,  that  the  patent  '4s  void,  for  the 
reason  that  it  embraces  several  distinct  and  separate  inventions, 
as  improvements  in  several  distinct  and  independent  machines 
susceptible  of  independent  operation,  not  necessarily  connected 
with  each  other  in  producing  the  result  arrived  at  in  the  inven* 
tion,  and  the  subject^natter  of  separate  and  independent  in- 
ventions." 

It  is  clear  from  the  specification,  that  the  patentee  claims  to 
have  discovered  an  improvement  in  the  steam-engine,  and  with 
it,  in  the  mode  of  propelling  vessels.  He  substitutes  for  the 
crank  motion  a  mode  of  converting  th^  reciprocating  motion 
of  a  piston  into  a  continued  rotary  motion,  by  a  new  combina- 
tion of  machinery  for  that  purpose.  From  the  revolving  shaft 
described  by  him,  a  rotary  motion  may  be  communicated  to 
paddle-wheels  or  other  objects.  When  used  for  steamboats, 
the  patentee  employs  the  impcpved  paddle-wheel  described  by 
him,  which  is  necessarily  to  be  worked  in  connection  with  the 
other  machinery.  When  a  capstan  is  required,  as  on  board  of 
a  steamboat,  he  describes  the  mode  of  connecting  the  shaft  of 
the  engine  with  the  capstan,  so  that  it  may  be  made  to  revolve 
by  the  action  of  the  shaft ;  and  he  claims  as  his  invention  the 
substituting  for  the  crank,  in  the  reciprocating  engine,  a 
grooved  cylinder,  operating  as  described;  the  paddle-wheel 
constructed  and  operating  as  set  forth ;  and  the  application  of 
the  revolving  vertical  shaft  to  the  turning  of  a  capstan. 

Now  it  is  manifest  that  the  invention  is  a  mechanical  unity. 
The  improved  engine  and  paddle-wheel  are  intended  to  act 
together,  and  if  a  capstan  be  used,  the  improved  engine  is 
made  to  connect  with  and  turn  the  capstan,  as  it  does  the  pad- 
dle-wheels. Although  the  engine  may  be  applied  to  the  old- 
fashioned  wheel,  and  though  it  may  or  may  not  be  attached  to 
the  capstan,  yet  it  is  mahifest  that  the  improved  engine  con- 
nected with  the  paddle-wheel,  or  with  a  capstan,  may  be  used 
in  connection  to  produce  or  aid  the  result  designed  by  the 
patentee,  viz.  the  propulsion  or  navigation  gf  a  vessel. 

(The  remainder  of  the  argument  upon  this  head  is  omitted.) 

III.  The  defendants  prayed  the  court  to  instruct  the  jury, 
''  that  the  claim  of  the  plaintiff,  as  set  forth  in  hi3  specification 
annexed  to  his  letters-patent,  embraced  the  entire  spiral  paddle- 
wheel  ;  that  the  claim  was,  therefore,  too  broad  upon  the  face 
of  it,  and  the  letters-patent  were  void  upon  that  ground. 
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The  court  charged  the  jury,  that  '<  it  was  made  a  question  on 
the  former  trial,  whether  thjs  plaintiff  did  not  claim  or  intend 
to  claim  the  entire  wheel ;  but  we  understood  it  to  be  for  an 
improvement  upon  the  spiral  paddle-wheel." 

The  counsel  for  the  plaintiffs  in  error  supposes  that  the  court 
below  arriyed  at  this  conclusion,  not  from  the  face  of  the  pa- 
tent, but  from  matters  dehors  the  specification.  This  assertion 
is  unfounded.  The  view  of  the  court  below  is  the  result  of  a 
just  construction  of  the  patent  itself. 

It  is  difficult  to  perceive  by  what  course  of  argument  the 
patent  can  be  sl^own  to  be  too  broad  upon  its  face.  By  the  exr 
pression  "  too  broad,"  I  presume,  is  intended  that  the  patentee 
claims  more  than  he  has  invented.  This  is  usually  a  question  of 
fact,  dependent  upon  the  proofs  at  the  trial.  The  face  of  this 
patent  certainly  does  not  disclose  the  fact,  that  the  patentee  has 
a  grant  for  any  thing  of  which  he  does  not  claim  to  have  been 
the  inventor.  The  counsel  for  the  plamtiffs  has  not  discussed 
this  point,  except  so  far  as  his  observations,  under  his  fourth 
point  may 'be  applicable  to  it ;  and  it  is  therefore  not  deemed 
necessary  here  to  enlarge  further  upon  this  branch  of  the  case, 
except  to  observe  that  the  patentee  does  not  claim  to  be  the 
inventor  of  "  paddle-wheels,"  nor  of  "  wheels  acting  o^^  the 
spiral  or  screw  principle  " ;  on  the  contrary,  he  refers  to  wnBels 
previously  "  essayed,"  upon  which  wheels  the  patentee  claims 
to  have  improved.  What  he  does  claim,  then,  is  an  improved 
spiral  propelling-wheel,  constructed  and  operating  under  water 
in  the  manner  described,  which  improvement,  as  described  in 
the.  schedule,  is  new,  and  is  the  invention  of  the  patentee. 

lY.  It  is  insisted,  that  the  court  below  ought  to  have  charged 
the  jury  as  prayed  for ;  namely,  '<  that  the  patent  is  yoid  upon 
its  face  for  this,  —  that,  purporting  to  be  a  patent  for  an  im- 
provement, and  specifying  that  the  invention  is  of  an  improved 
spiral  paddle-wheel,  differing  from  any  which  have  hereto- 
fore been  essayed,  without  pointing  out  in  what  the  difference 
consists,  or  in  any  manner  whatever  indicating  the  improve- 
ment by  distinguishing  it  from  previously  essayed  spiral  pad- 
dle-wheels, it  is  wanting  in  an  essential  prerequisite  to  the 
validity  of  letters-patent  for  an  improvement." 

The  court  refused  so  to  charge,  and  held  that  the  descrip- 
tion of  the  invention  was  in  this  respect  sufficient, 
ct  The  point  now  raised  is  one  purely  technical,  because  it 
must  be  assumed  after  verdict,  and  upon  the  bill  of  exceptions, 
that  the  patentee  was  the  real  inventor  of  what  he  claims  ; 
that  de  facto  he  has  not  claimed  as  new  that  which  had  been 
ktiown  before ;  that  the  improvement  is  useful,  and  that  the 
specification  is  so  full  and  clear,  and  free  from  ambiguity,  that 
39* 
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any  mechanic  skilled  in  the  art.  of  making  propellers  could,  by 
following  it,  construct  the  thing  patented. 

But  however  meritorious  the  invention  may  be,  yet  it  is  con- 
tended that  the  patent  ought  to  be  adjudged  void,  because  it 
does  not  point  out  the  difference  between  the  improved  propel- 
ler and  all  other  propelling-wheels  previously  essayed. 

The  object  of  pointing  out  the  old  from  the  new  is,  that 
the  public  may  be  informed  what  the  party  claims  as  hjs  in- 
vention, and  may  ascertain  if  he  claims  an3r  thing  in  common 
use. 

The  law  does  not  require  that  he  should  describe  the  various 
paddle-wheels  then  known,  or  point  out  the'differenrns  be- 
tween them  and  his  improvement ;  such  a  rule,  even  it  practi- 
cable,, would  be  too  onerous  to  be  endured.  Take,  for  exam- 
ple, a  patent  for  an  improvement  upon  all  stoves  previously 
essayed ;  it  would  be  unreasonable  to  prescribe  that  the  speci- 
fication should  describe  all  the  stoves  in  use,  or  that  had  ever 
been  essayed,  and  that  it  should  point  out  the  difference  be- 
tween them  and  the  particular  improvement ;  such  requirement 
would  be  impracticable.  When  Emerson  applied  for  his  patent, 
in  1834,  there  were  a  very  great  number  of  paddle-wheels  and 
propellers  known^  or  which  had  been  essayed,  many  of  which 
had  been  patented  in  this  country  and  in  England.  Now,  it 
was  not  necessary  for  him  to  have  described  sJl  these  various 
wheels  and  propellers.  It  is  enough  if  he  has  specified  his 
own  improvement;  and  if  he  has  done  so  in  an  intelligible 
form,  his  patent  is  good  on  its  face,  although,  when  tested  by 
evidence  dehors  the  patent,  it  might  appear  that  he  has  claimed 
what  was  old,  and  thus  his  patent  might  be  defeated. 

In  Evans  v.  Eaton,  7  Wheat.  435,  the  rule  is  thus  expressed: 
—  <<  We  do  not  say  that  the  party  is  bound  ,to  describe  the  old 
machine,  but  we  are  of  opinion  that  he  ought  to  describe  what 
his  own  improvement  is,  and  to  limit  the  patent  to  such  im- 
provement. The  law  is  sufficiently  complied  with  by  distin- 
guishing in  full,  clear,  and  exact  terms  the  nature  and  extent 
of  his  improvement  only." 

Most  of  the  authorities  cited  by  the  counsel  for  the  plaintiffs 
in  error,  under  his  fourth  point,  are  referred  to  by  Phillips,  in 
his  work  on  Patentis,  and  the  rule  that  he  deduces  from  them 
is  thus  stated,  at  page  269 :  — 

"  In  specifying  an  improvement  in  a  machine,  it  is  often  ne- 
cessary to  describe  the  whole  machine  as  it  operates  with  the 
improvement,  in  order  to  make  the  description  intelligible,  and 
enable  an  artist  to  construct  the  machine,  as  the  inventor  is 
bound  to  do  in  his  description,  and  which  if  he  fiEuls  to  do,  he 
falls  into  the  fault  of  obscurity ;  on  the  other  hand,  if  the  whole 
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machine,  as  veil  thie  old  as  the  new  part,  be  thus  described,  it 
is  lequisUe  to  distinguish  what  part  die  pisttentee  claims,  since, 
if  this  does  not  satisfiBustorily  appear,  the  patent  will,  as  we 
have  seen,  be  Toid  for  ambigtdty ;  or  if  the  obvious  construo* 
tion  is,  that  he  claims  the  whole  machine  in  its  improved 
state,  the  patent  will  be  void  by  reason  of  the  patentee's  claims 
iiig  too  much.  The  mode  of  expression  genmlly  used  in  the 
bMks,  in  relation  to  this  subject,  is,  that  the  qpecification  must 
distinguish  the  old  fiK>m  the  new.  The  only  object  of  this 
distinction  is,  however,  to  specify  what  the  patentee  claims, 
and  the  mere  discrimination  of  the  n<BW  from  the  old  would 
not  necessarily  show  this,  for  perhaps  he  does  not  claim  all  that 
is  new.  When  the  cases  say,  therefore,  that  the  specification 
must  distinguish  the  new  from  the  old,  we  must  undentuod 
the  meaning  to  be,  that  it  must  show  distinctly  what  the  pe^ 
tentee  claixns,  the  only  object  of  this  distinction  being  for  this 
purpose.  This  doctrine  is  illustrated  by  some  of  the  cases  al- 
ready stated^  and  it  runs  through  them  all  wherein  this  que»? 
tion  arises." 

Most  of  the  patents  describe  the  improved  machine  only,  as 
will  be  seen  by  referring .  to  the  specifications  in  the  pat^snt* 
office^  and  to  the  reports  of  patent  cases. 

It  has  been,  of  late  years,  the  practice  of  the  courts  of  this 
country  to  give  effect  to  patents,  if  possible,  rather  than  to  de- 
stroy them ;  and  to  this  end,  mere  technical  objections  aie  no 
longer  encouraged.  The  rigorous  rules  of  the  English  courts, 
and  of  some  of  our  earlier  cases,  by  which  meritorious  patents 
were^  frequently  overturned,  have  given  place  to  more  liberal 
and  enlightened  principles. 

(The  remainder  of  the  argument  upon  this  head  is  omitted.) 

y.  The  authenticated  copy  of  the  corrected  drawing,  filed 
in  the  patentH>ffice  on  the.  27th  of  March,  1844,  was  correctly 
admitted. 

The  origittd  drawing,  filed  with  the  patent  in  1844,  had 
been  destroyed  by  fire ;  the  patentee  could  not  of  course  pro- 
duce the  original,  and  he  therefore  resorted  to  the  next  best 
evidence  that  the  nature  of  the  case  peiinitted ;  this  consisted 
of  a  copy  which  the  plaintiff  below  offered  to  prove  to  be  an 
accurate  copy  of  the  original ;  and  this  copy  so  offered  was 
duly  authenticated  in  the  manner  provided  by  the  first  and 
second  sections  of  the  act  of  March  3,  1837. 

Upon  the  strictest  principles  of  the  law  of  evidence,  the 
plaintiff  below  was  entitled  to  prove  what  the  original  drawing 
really  was.  The  original  being  lost,  the  next  best  evidence 
of  it  was  an  exact  copy,  proved  tobe  accurate. 

This  proof  would  have  been  admissiUe  and  proper,  inespectp 
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ive  of  the  act  of  1837,  and  whether  the  copy  so  offered  was  a 
record  of  the  patent-office  or  not.  Suppose  the  act  of  1837 
had  never  been  passed,  and  the  plaintiff  had  proved  the  destruc- 
tion of  the  original  drawing,  he  might  have  produced  upon  the 
trial  a  copy  of  it ;  and  after  proof  that  it  was  a  true  copy,  he 
would  have  entitled  himself  to  read  it  in  evidence. 

But  there  can  be  no  reasonable  doubt  that  the  corrected 
drawing,  filed  on  the  27th  of  March,  1844,  was  properly  re- 
ceived by  the  patent-office,  and  that  an  authenticated  copy 
thereof  was  admissible  as  evidence  under  the  provisions  of  the 
act  of  1837. 

That  act  was  remedial  in  its  character ;  its  object  was  to  re- 
store the  records,  and  to  repair  the  loss  occasioned  by  the  fire. 
To  that  end,  it  was  of  the  highest  public  importance  that  the 
specifications  and  drawings  should  be  correctly  and  accurately 
restored.  To  have  received  imperfect  or  inaccurate  copies 
would  have  increased,  and  not  have  remedied,  the  mischief,  and 
to  assert  that  the  patent-office  had  exhausted  its  power  to  re- 
store models  and  drawings  by  the  reception  of  what  were  not 
copies  or  true  representations  of  the  originals  wpuld  be  to  give 
a  construction  to  the  statute  that  would  defeat  its  object. 

The  first  section  declares,  <'  that  it  shall  be  the  duty  of  the 
commissioner  to  cause  the  copies  offered  by  the  patentee,  or 
any  authenticated  copy  of  the  original  record,  specification,  or 
drawing,  which  he  may  obtain,  to  be  transcribed,"  Sec.  It  is 
not  only  within  the  powers  of  the  department  to  receive  cor- 
rected drawings  dr  models,  in  place  of  those  that  prove  to  be 
inaccurate  or  imperfect,  but  it  is  the  duty  of  the  commissioner 
to  obtain  exact  substitutes  for  the  originals,  if  possible ;  and  if 
those  already  filed  are  shown  to  be  erroneous,  imperfect,  or  un- 
true delineations  of  the  originals,  it  is  the  duty  of  the  commis- 
sioner to  replace  them  with  corrected  copies.  In  this  way  only 
can  the  objects  of  the  act  be  accomplished.  To  deny  this 
power  would  be  to  perpetuate  errors. 

VI.  The  court  below  properly  refused  to  charge  the  jury 
that  the  defendants  were  not  entitled  to  a  verdict,  if  they  were 
satisfied  that  no  propelling-wheels  were  made  between  the  27th 
of  March,  1844,  and  the  commencement  of  the  suit. 

The  defendants  excepted  to  the  charge  so  far  only  a&  it  did 
not  adopt  the  prayer  insisted  on  by  them. 

The  prayer  upon  this  point  insists  that  the  defendants  were 
entitled  to  a  verdict,  if  no  wheels  were  made  by  them  after  the 
27th  of  March,  1844,  no  matter  how  often  they  had  infringed  the 
I^aintiff 's  patent  prior  to  that  date.  It  assumes  that  all  persons 
may,  with  impunity,  infringe  upon  all  or  any  patents  interme- 
diate between  the  destruction  by  fire  of  the  records  of  the  patent- 
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office,  and  the  complete  restoration  of  them  under  the  act  of 
1837.  If  the  principle  contended  for  be  sound,  then  the  pat- 
entee has  no  remedy  for  wilful  and  deliberate  violations  of  his 
patent  committed  intermediate  the  destruction  of  the  records 
of  the  patent-office  and  the  complete  restoration  of  them,  no 
matter  how  public  and  notorious  the  patent  may  have  become, 
and  no  matter  how  extensively  the  patent  may  have  been  pub- 
lished and  circulated  in  works  of  art  or  otherwise. 

This  principle  cannot  be  sound  ;  and  the  defendants'  prayer 
and  exception  raise  no  other  question.  The  prayer  assumes 
the  broad  ground,  that  there  is  no  liability  for  infringements 
committed  prior  to  the  restoration,  not  only  of  the  patent  itself, 
but  of  the  drawings,  and  that  the  patentee  is  not  entitled  even 
to  nominal  damages. 

The  patent,  in  the  present  case,  had  been  restored  and  re- 
corded anew  long  before  the  27th  of  March,  1844,  namely,  in 
the  year  1841 ;  the  recorded  copy  of  the  specification  and  claim 
was  correct,  and  disclosed  the  patentee's  right ;  and  yet  the 
court  was  asked  in  effect  to  charge  the  jury,  that  infringements 
might  be  perpetrated  with  impunity  at  any  time  after  the  fire, 
and  at  any  time  after  the  recording  anew  of  the  letters  and 
schedule,  until  the  27th  of  March,  1844  The  letters-patent 
were  published. in  the  Franklin  Journal  in  1834,  were  filed 
anew  in  1841,  and  of  themselves  were  sufficient  to  protect  the 
patentee,  even  if  the  restoration  of  the  drawing  had  been  im- 
perfect. 

The  views  of  the  learned  judge  in  his  charge  need  no  illus- 
tration ;  he  charged  the  jury  as  favorably  for  the  defendants  as 
they  had  a  right  to  request. 

The  complaint  of  the  counsel  for  the  plaintiffs  in  error,  that 
the  court  left  the  question  of  unreasonable  delay,  on  the  part 
of  the  patentee,  in  taking  measiures  to  restore  his  records  to  the 
jury,  is  not  properly  urged,  upon  the  {uresent  writ  of  error,  be- 
cause,— 

1.  It  is  not  one  of  the  five  points  that  the  court  below  al- 
lowed to  be  raised. 

2.  That  part  of  the  charge  was  not  excepted  to  at  the  trial, 
and,  on  the  contrary,  the  exception  was  limited  to  the  point 
taken  in  the  defendant's  prayers. 

3.  Even  if  this  point  were  properly  before  the  court,  it  is 
clear  that  the  question  whether  the  patentee  had  been  guilty 
of  unreasonable  delay  and  neglect  in  restoring  the  records  was 
a  question  of  fact  upon  the  evidence  then  before  the  court. 

It  was  a  question  of  fact,  submitted  to  the  jury  for  the  ben- 
efit of  the  defendants  below  ;  for  if  there  had  been  such  neg- 
lect or  delay,  the  court  instructed  the  jury,  that,  if  the  defend- 
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ants  had  innocently  made  the  patented  article,  it  would  be  a 
fair  ground  for  a  mitigation  of  the  rule  of  damages,  if  not  for 
the  withholding  them  altogether. 

The  charge  was  as  favorable  to  the  defendants  as  the  law 
and  the  evidence  would  permit. 

Mr,  John  O.  Sargent^  for  the  plaintiffs  in  error,  in  reply  and 
conclusion. 

It  is  objected  to  the  first  point  raised  by  the  counsel  for  the 
plaintiffs  in  error,  that  it  is  not  properly  presented  to  the  court, 
though  it  is  admitted  to  arise  upon  the  record.  The  argument 
is,  that  the  court  below  intended  to  restrict  the  plaintiffs  to  the 
consideration  of  certain  specified  questions.  True  it  is,  that 
the  court  struck  out  from  the  bill  of  exception  several  points 
on  which  the  plaintiffs  relied ;  but  the  object  of  the  court  in 
so  doing  is  misapprehended.  It  w:as  the  purpose  of  the  court 
merely  to.  disembarrass  and  relieve  the  record  of  objections 
which  they  considered  ill-taken,  and  the  discussion  of  which 
they  deemed  unnecessary.  .That,  besides  this  limitation,  of 
which  the  plaintiffs  have  not  complained,  it  was  the  intention 
of  the  court  to  cut  them  off  firom  their  right  of  dealing  with 
this  record  according  to  law'y  is  not  to  be  presumed  or  implied. 
No  doubt  whatever  is  entertained  by  the  counsel  for  the  plain- 
tiffs, that  the  objection  is  well  raised  on  the  record,  and  (hat  it 
is  fatal  to  the  defendant's  claim. 

L  The  point  made  is,  that  the  defendant  in  error  has  no 
patent  for  an  improved  spiral  paddle-wheel. 

The  learned  counsel  for  the  defendant  is  mistaken  in  sup- 
posing that  the  argument  of  plaintiffs'  counsel  proceeds  upon 
the  idea,  that  the  letters-patent  and  the  specification  are  niot 
parts  of  the  same  instrument,  l^he  specification  forms  a  part 
of-  the  patent,  and  they  are  to  be  construed  together,  but  con- 
strued with  reference  to  the  fundamental  principle  of  interpre- 
tation, QMoHes  in  verbis  nulla  ambiguitas,  ibi  nulla  expo^ 
sitio  contra  verba  fienda  eatj  —  or,  as  it  is  sometimes  laid  down 
in  the  books,  "  No  construction  shall  be  made  contrary  to  the 
very  express  words  of  a  grant." 

In  construing  this  instrument,  we  must  look  to  the  situation 
of  the  parties,  and  the  mode  in  which  it  was  prepared.  The 
formal  letters-patent  speak  the  language  o£  both  parties.  In 
the  instrument  of  grant,  there  is  nothing  equivocal  or  ambigu- 
ous. It  is  not  capable  of  being  misunderstood.  No  ingenuity 
can  extort  a  double  meaning  from  it.  Mr.  Emerson  made  oath 
that  he  was  the  inventor  of  an  improvement  in  the  steam«- 
engine;  solicited  a  patent  for  said  improvement;  received  a 
patent  reciting  the  exclusive  privileges  vested  in  him  in  said 
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improvement,  and  making  the  description  of  said  improvement 
contained  in  the  schedule  annexed  a  pert  of  his  patent.  All 
this  must  be  taken  as  absolute  truth.  The  patentee  claiming 
under  this  instrument  is  bound  by  its  recitals,  and  estopped 
firom  denying  any  thing  that  it  alleges.  The  letters-patent,  in 
fact,  are  the  joint  production  of  the  grantor  and  grantee.  •  The 
Secretary  of  State  adopted  the  description  of  his  improvement 
which  the  grantee  furnished  in  his  petition.  The  entitling  of 
the  schedule  is  debatable  ground.  This  may  have  been  the 
work  of  the  grantee  alone,  or  of  a  clerk  in  the  department. 
In  either  event,  it  indicates  the  intention  of  the  parties,  and,  as 
if  to  exclude  the  possibility  of  the  grantee's  taking  an  exclu- 
sive privUigg^  to  any  other  thing  than  that  contemplated  and 
expressed  in  the  patent,  the  heading  or  title  of  the  schedule 
recites,  in  effect,  that  said  schedule  is  made  a  part  of  the  pa- 
tent, so  fieur  as  it  contains  a  description  of  the  improvemexit  in 
the  steam-engine,  and  no  farther. 

The  language  of  the  parties  indicates  plainly  enough  what 
was  intended  to  be  granted,  and  what  was  actually  granted. 
Then  conies  the  descriptive  part  of  the  schedule,  or  the  speci- 
fication, in  the  words  of  the  grantee  alone.  This  contains  a 
particular  description  of  the  improvement  in  the  steam-engine 
secured  by  the  patent.  It  then  describes  an  application  of  this 
improved  engine  to  turn  the  capstan  on  the  deck  of  a  vessel ; 
and  an  improved  spiral  paddle-wheel,  alleged  to  differ  mate- 
rially from  those  previously  essayed.  Now,  the  ground  taken 
by  the  counsel  who  opened  this  case  is  simply  this,  —  that  Mr. 
Emerson,  cannot,  by  the  introduction  of  new  matters  in  his 
specification,  make  his  patent  operate  as  a  grant  for  the  im- 
provement mentioned  in  his  petition,  oath,  and  letters;  and 
also  as  a  patent  for  other  things  not  mentioned  in  such  petition, 
oath,  and  letters.  It  is  respectfully  submitted,  that  such  is 
cleariy  the  law. 

It  is  presumed  that  there  is  no  difficulty  in  the  court's  taking 
judicial  notice  of  any  thing  involved  in  the  construction  of  a 
patent,  which  a  judge  at  nisi  prius  would  know  without  the 
aid  of  a  jury.  If  tlus  view  is  correct,  the  court  will  know 
that  an  improved  steam-engine  is  not  an  improved  paddle- 
wheel,  and  was  not  at  the  time  this  patent  was  issued.  This 
being  so,  the  improved  spiral  paddle-wheel  is  not  only  not  in 
terms  included  in  this  patent,  but  is  by  legal  implication  as  ab- 
solutely excluded  from  the  patent  as  if  it  were  excluded  in  ex- 
press terms.  In  the  fair,  natural,  obvious  interpretation  of  this 
grant,  collecting  its  meaning  from  the  terms  used  in  it,  under- 
stood in  their  jSain,  ordinary,  and  popular  sense,  the  improved 
steam-engine  is  the  subject,  and  the  sole  subject,  of  Mr.  Emer- 
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son's  patent.  Apply  these  principles,  which,  in  the  langua^ 
of  B.  learned  and  eminent  judge,  furnish  a  ''  rule  of  construe^ 
lion  which  applies  to  all  instruments,"  and  they-  establish 
beyond  a  question  that  Mr.  Emerson  has  no  grant  for  an  exclu* 
sive  privilege  in  a  spiral  paddle-wheel. 

And,  first,  because  the  force  of  the  schedule  is  thus  restrained 
in  express  terms  by  the  patent,  and  these  terms  are  the  language 
of  both  parties.  Again,  because  the  language  of  the  schedule 
is  throughout  the  language  of  the  grantee  alone,  and  binds  the 
grantor  only  so  far  as  it  has  been  expressly,  or  by  necessary 
implication,  adopted  by  him.  Now  the  duty  of  the  Secretary 
of  State,  under  the  act  of  1793,  was  purely  niinisterial.  He 
took  no  such  judicial  cognizance  of  specifications,  as  is  now 
rigidly  exercised  by  the  commissioner  of  patents.  The  grantee 
might  have  included  many  distinct  machines  in  his  schedule,, 
and  the  Secretary  of  State  was  not  called  upon  to  notice  the 
fact,  did  not  notice  it,  and  could  not  have  prevented  it.  The. 
patent  was  within  his  control,  and  the  schedule  so  far  as  it  was 
made  a  part  of  the  patent,  but  not  otherwise.  He  could  so 
far  restrict  it  as  to  limit  its  effect  to  the  description  of  the  thing 
patented,  and  to  that  extent  he  did  in  fact,  in  express  terms, 
limit  it.  Beyond  this  he  had  no  jurisdiction.  The  same  is 
true  of  the  Attorney-General.  It  was  his  duty  merely  to  see 
that  the  patent  purported  to  embrace  but  one  improvement,  and 
that  the  specification  was  signed  by  the  patentee,  and  attested 
by  two  witnesses.  His  duty  was  then  discharged,  and  he 
certified  to  the  patent's  being  conformable  to  law.  Now,  is  it 
not  against  reason,  and  therefore  against  law,  to  say  that  such 
a  schedule,  made  by  the  grantee  alone,  and  not  examined  by 
the  grantor,  is  in  any  other  respect,  and  to  any  greater  extent, 
operative  in  conferring  exclusive  privileges,  than  it  is  made  so 
by  the  mutual  assent  of  the  parties,  expressed  in  their  common 
and  joint  language  in  the  patent  itself?  Can  such  reckless- 
ness and  improvidence  in  the  issue  of  its  grants  as  a  different 
construction  would  establish  be  attributed  to  any  government  ? 
If  the  schedule  had  contained  the  specification  of  a  spiral 
paddle-wheel  alone,  would  it  have  been  patented  under  the. 
terms  of  this  grant?  Would  the  patentee  in  that  case  have 
complied  with  that  provision  of  the  statute  of  1793,  which  re- 
quired him  to  <*  recite  "  his  invention  in  his  petition  ?  •  Would 
his  oath  to  the  invention  of  an  improved  steam-engine  then 
have  covered  the  invention  of  a  spiral  paddle-wheel  ?  And  if 
not  in  that  case,  why  in  this  ?  Does  the  mere  fact  of  describ- 
ing the  improved  steam-engine  in  the  schedule  incorporate  in 
this  patent  an  improved  paddle-wheel,  which  would  not  have 
been  incorporated  if  the  improved  steam-engine  had  been 
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omitted  altogether  ?  If  such  is  the  construction  to  be  put  upon 
these  instruments,  the  Secretary  might  as  well  have  issued  »his 
letters-patent  in  blank,  and  suffered  individuals  to  fill  them  up 
at  their  pleasure.  The  petition,  the  oath,  the  description,  the 
grant,  the  signing  by  the  Secretary  and  President,  the  reference 
Co  the  Attorney-General,  were  all  superfluous.  But,  say  the 
counsel  for  the  defendant  in  error,  the  schedule  is  a  part  of  the 
patent,  and  if  the  scheddle  contains  a  description  and  claim  of 
a  machine,  that  machine  becomes  the  subject  of  the  exclusive 
privileges  granted  by  the  patent,  just  as  much  as  if  the  in- 
ventor had  petitioned  for,  sworn  to,  paid  for,  and  received  a 
patent  for  the  same.  This  understanding  of  the  matter  would 
have  been  a  very  convenient  one  for  a  patentee  under  the  law 
of  1793,  because  it  would  have  enabled  him  to  include  in  his 
letters  the  inventions  of  others,  without  incurring  the  pen^ties 
of  perjury ;  and  as  many  of  them  as  he  pleased  at  the  expense 
of  a  single  fee.  With  all  deference,  but  with  all  confidence, 
it  is  repeated,  that  the  schedule  is  so  far  a  part  of  the  patent  as 
it  contains  a  description  of  the  thing  patented,  and  no  farther. 
It  is  the  description  of  the  improvement  patented  contained  in 
the  schedule,  which  is  the  specification  that  forms  a  part  of 
the  patent.  It  is  in  this  view  that  the  language  of  the  court 
is  to  be  applied,  when  they  say  that  the  specification  is  a  part 
of  the  patent,  and  that  the  whole  is  to  be  taken  together,  and 
construed  as  one  instrument.  As  a  general  thing,  under  the 
law  of  1793,  the  schedule  contained  only  such  a  specification ; 
in  contemplation  of  law  it  never  can  contain  any  other ;  if  it 
contains  any  thing  more,  the  excess  is  surplusage.  If  it  does 
n<ot  vacate  the  patent,  it  is  at  least  inoperative,  —  it  cannot  en-^ 
large  the  grant. 

On  the  English  cases  there  would  be  no  doubt  on  this  point. 
For  the  non-conformity  between  the  title  in  the  patent  and  the 
description  in  the  specification,  the  patent  would  be  declared 
void  on  two  grounds :  —  1st.  For  the  false  suggestion  in  the 
petition.  2d.  For  the  claim  in  the  specification  of  an  im- 
provement not  within  the  true  meaning  and  extent  of  the 
grant. 

Either  of  these  objections  would  render  a  patent  in  England 
absolutely  v6id :  —  1st.  Because  the  crown  has  been  deceived. 
2d.  Bee  use  the  inaccurate  title  is  calculated  to  deceive  the 
public. 

These  consequences  flow,  not  from  any  special  provision  in 
the  English  patents  or  statutes,  but  firom  principles  of  the  com- 
mon law  applicable  to  all  public  grants.  These  principles 
apply  with  equal  force  to  public  grants  of  the  United  States, 
unless  there  is  some  provision  in  oui'  patents  as  issued,  or  in 
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our  Statutes  on  this  subject,  rendering  them  inapplicable.  It  is 
submitted,  with  all  deference,  that  no  such  provision  can  be 
found,  and  that  the  reasons  for  sustaining  them  in  their  full 
effect  are  stronger  under  the  system  established  by  our  act  of 
1793,  than  under  the  English  system. 

(The  remainder  of  the  argument  upon  this  head  is  omitted) 

II.  It  is  again  objected  by  the  counsel  for  the  defendant  in 
error,  that  there  is  nothing  in  the  exception  to  the  ruling  of  the 
court  in  regard  to  the  insertion  of  several  claims  for  distinct 
and  separate  machines  in  the  specification. 

The  case  of  the  defendant  is  obviously  very  much  distressed 
by  this  point,  and  his  counsel  protest  strongly  that  the  inven- 
tions described  exhibit  a  ^'mechanical  unity,"  being  all  a 
means  of  propelling  vessels.  To  maintain  this  proposition  they 
resort  to  a  very  extraordinary  mechanical  discussion,  to  show 
that,  by  means  of  the  capstan,  without  regard  to  the  motive 
power  of  the  engine,  they  could  propel  a  vessel.  If  this  be  so, 
and  the  counsel  should  present  their  argument  to  the  commis- 
sioner of  patents  in  the  shape  of  a  specification,  they  might 
readily  obtain  a  patent  for  it  if  a  new  and  useful  invention. 
They  think,  if  a  vessel  with  Mr.  Emerson's  machinery  on  board 
should  be  becalmed,  without  fuel,  that,  by  applying  "  the 
motive  power  "  by  manning  the  capstan,  motion  would  thereby 
be  communicated  to  the  propeller.  The  answer  to  this  is,  that 
no  such  application  is  contemplated  by  the  patentee ;  and  to 
arrive  at  it  the  learned  counsel  is  compelled  to  sever  and  de- 
stroy his  mechanical  unity,  by  leaving  the  steamrengine  useless 
for  the  want  of  fuel. 

The  question  is  now,  for  the  first  time,  distinctly  presented 
to  this  tribunal,  and  the  doctrine  on  this  subject  is  to  be  settled 
by  the  judgment  of  the  court  in  this  case.^  It  is  a  question  of 
no  inconsiderable  public  importance,  and  it  is  desirable  that  it 
should  be  adjudicated  on  plain  and  substantial  grounds.  All 
inventions  are  supposed  to  conduce  more  or  less  to  one  com- 
mon object,  to  wit,  the  benefit  of  the  public.  This  common 
purpose  is  probably  too  remote  to  sustain  the  introduction  of 
all  manner  of  inventions  into  the ,  same  patent ;  but,  for  all 
practical  purposes,  it  is  precisely  as  proximate  and  tenable  as 
the  common  purpose  claimed  for  the  patentee  in  this  case. 

It  is  most  humbly  submitted,  that  the  doctrine  of  this  court, 
as  suggested  in  Evans  v.  Eaton,  is  the  true  doctrine  on  this 
subject :  —  ''On  the  general  pa  ^  t  law  a  doubt  might  well  arise 
whether  improvements  on  difi'erent  machines  could  regularly 
be  comprehended  in  the  same  patent,  so  as  to  give  a  right  to 
the  e^cclusive  use  of  the  several  machines  separately,  as  well 
aa  a  right  to  the  exclusive  use  of  those  machines  in  combina- 
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tion."  This  language  obvioudy  contemplates  a  case  in  which 
the  nuuiihines  patented  might  be  used  in  combination ;  and  the 
whole  force  of  BIr.  Justice  Marshall's  rery  sound  and  pregnant 
suggestion  is  destroyed  the  moment  the  converse  ef  the  prop- 
osition is  established,  namely,  that  when  machines  are  capable 
of  being  used  in  combination,  then  any  number  of  them  may 
be  united  in  the  same  patent.  The  lainguage  of  the  court  in 
the  case  cited  applies  only  to  the  case  where  the  machines  in 
question  are  capable  of  acting  together;  withdraw  such  cases 
from  the  operation  of  the  principle  propounded  by  the  court, 
and  there  is  an  end  of  it.  And  yet  this  doctrine,  as  laid  down 
by  the  court  in  that  case,  is  daily  acted  upon  by  the  patent- 
office,  under  the  act  of  1836 ;  and  if  it  is  materially  shaken- or 
qualified,  the  revenues  of  the  department  will  be  very  seriously 
diminished. 

The  suggestion  in  Evans  v.  Eaton,  on  this  point,  was  much 
considered  in  Barrett  v.  Hall,  and  it  may  be  said  that  no  cases 
on  record  present  more  masterly  expositions  of  the  principles 
of  patent  law  which  they  discuss.  Wyeth  v.  Stone  stands  oA 
the  extreme  verge  of  sound  principle ;  but  there  the  two  in- 
struments were  in  fact  but  part  of  one  and  the  same  machine. 
The  instruments  contemplated  in  that  case  formed  a  compound 
machine  for  cutting  ice.  They  were,  in  fact,  but  parts  of  one 
and  the  same  instrument.  Two  things  cannot  be  readily  ioK 
agined  more  absolutelv  distinct  and  separate,  instruments,  than 
a  steam-engine  and  a  paddle-wheel.  A  steam-engine  is  em- 
ployed to  give  motion  to  every  manner  of  machinery.  A  pad- 
dle-wheel may  be  turned  by  horse-power,  or  man-power,  or 
windihill-power,  as  well  as  by  a  steam-engine.  Here  the  en- 
gine is  the  motive  power ;  the  wheel  is  the  thing  moved.  The 
engine  might  be  well  employed  to  move  any  thing  else  ;  the 
wheel  might  well  be  put  in  action  by  any  other  motive  power. 
They  are  as  distinct  and  separate  as  cause  and  effect,  and  can- 
not be  united  in  one  patent,  except  upon  principles  that  would 
entirely  nullify  the  rule  of  law  laid  down  in  Evans  v.  Eaton 
and  Btunrett  v.  Hall,  and  admit  of  the  introduction  in  the  same 
patent  of  ientiiely  distinct  and  separate  machines. 

It  is  suggested,  that  a  different  doctrine  from  that,  contended 
for  by  the  plaintiffs  prevails  in  England.  We  have  cited  no 
EngUsh  uithorities  on  this  point.  It  arises  on  our  own  stat- 
utes, and  is  so  rested  by  Mr.  Justice  Manhall. 

There  is  no  hardship  in  the  rule  contended  for.  In  no  other 
way  can  the  subject-matter  of  an  invention  be  distinctly  brought 
out,  so  as  to  warn  the  public  against  undesigned  infringements. 
If  several  machines  can  be  mixed  up  in  one  specification,  and 
several  improvements  on  each,  and  then  patented  in  the*  name 
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of  one  of  those  machines,  it  is  respectfully,  but  earnestly,  in- 
sisted, that  the  patent-office  cannot  fail  to  become  the  source 
of  more  oppression  and  outrage  than  will  be  long  tolerated  by 
a  people  who  are  masters  of  their  own  institutiT>ns.  Under 
such  an  understanding  of  the  law,  letter^patent  will  be  regard- 
ed by  the  public  as  mere  charters  of  iniquity,  and  the  whole 
system  must  be  swept  away.  It  must  be  as  impracticable  to 
sustain  such  an  institution  in  the  United  States  as  it  would  be 
to  establish  the  Inquisition  here,  or  vest  in  the  government 
those  odious  prerogatives  the  abuse  of  wliich  led  to  the  Eng- 
lish statute  of  monopolies. 

It  is  most  humbly  submitted,  then,  that,  on  the  authorities 
and  on  the  reason  of  the  case,  there  was  error  in  the  charge  of 
his  honor,  the  circuit  judge,  that  "  the  objection  that  the  patent 
embraces  several  distinct  discoveries  is  untenable." 

III.  Counsel  for  the  defendant  in  error  cannot  perceive  by 
what  course  of  argument  this  ''  patent "  can  be  shown  to  be 
too  broad  upon  its  face.  We  are  embarrassed  somewhat  in 
reasoning  upon  this  case,  because  it  is  an  anomaly.  This  is 
the  first  attempt  on  record  to  sustain  a.  grant  of  an  exclusive 
privilege  by  virtue  of  letters-patent  which  contain  no  allusion 
whatever  to  the  alleged  subject-matter  of  the  privilege  which 
is  set  up  under  them.  We  repeat,  and  to  this  point  pray  the 
specif  attention  of  the  court,  that,  among  the  many  hundred 
patent  cases  that  have  been  adjudicated  in  this  country  and  in 
England,  not  one  such  case  is  report^.  In  discussing  analo- 
gies, therefore,  we  must  waive  for  the  time  the  great  difference 
between  this  and  all  other  cases,  arisiitg  from  the  fact  that  the 
patent  before  us  contains  no  grant  of  an  exclusive  privilege  in 
a  spiral  paddle-wheel. 

Plaintiffs'  counsel  do  not  allege,  therefore^  that  this  patent  is 
too  hroad  upon  its  face.  It  is  as  broad  upon  its  face  as  the  law 
will  allow.  It  is  broad  enough  to  cover  an  improved  steam- 
engine,  and  no  more  broad.  It  is  made  void  by  attempting  to 
include  more  in  th^  specification  than  is  included  in  the  grant, 
and  more  in  the  claim  than  is  shown  to  be  of  the  patentee's 
invention.  The  objection  of  plaintiffs'  counsel  is,  that  the 
claim  is  broader  than  the  invention. 

The  claim  is  for  the  entire  spiral  paddle-wheel,  constructed 
and  operating  as  set  forth ;  and  more  than  that,  it  is  for  such  a 
machine  "  not  confined  to  precise  forms  or  dimensions,  but  var 
ried  as  experience  or  convenience  may  dictate,  whilst  the  prin- 
ciple of  action  remains  unchanged,  and  similar  results  are  pro- 
duced by  similar  means." 

HerjB  is  a  claim  for  the  entire  wheel,  to  be  varied  as  tne  in« 
ventor  may  see  fit  to  vary  it,  and  for  every  other  wheel  operat«» 
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iog  on  the  sme  pnociple,  and  pfodncing  similir  teralts  by 
similaF  mani.  It  isa  clami,  as  broad  and  distinct  as  language 
cjUi  make  it,  for  the  spinl  propeUing-vbeel^  and  erery  part  of 
it,  and  for  liberty  to  wy  it  in  form  as  the  inventor  i^easea, 
as  long  as  a  similar  remdt — to  wif,  the  propolsion  of  vessels 
— is  produced  by  similar  means, — to  wit,  by  a  spind  wheel. 
The  resolt  contemplated  is  propulsion ;  the  means  or  instra« 
ment  is  a  spiral  wheel,  of  such  form  as  experience  or  convent 
ience  may  induce  the  inrentor  to  make,  without  changing  the 
principle  of  action.  Such  is  the  claim ;  and  if  the  claim  is  a 
valid  one,  no  man  can  effect  the  propulsion  of  a  vessel  on  the 
principle  of  action  contemplated  by  a  spiral  wheel,  without  in- 
vading Mr.  Emerson's  claim. 

But,  whib  such  is  the  claim  with  which  Mr.  Emerson  arms 
himself,  and  goes  out  among  men,  as  Lord  Kenyon  expressed 
himself  in  a  similar  case,  "himging  terrors  over  the  unlearned," 
when  we  come  to  examine  the  specification  of  his  wheel,  we 
find  an  implied  acknowledgment  that  it  is  only  an  improve- 
ment, and  merely  an  implied  acknowledgment.  He  specdcs  of 
an  "improved  spinl  paddle-wheel,"  leaving  the  unavmdabte 
inference,  that  he  has  improved  the  oniinary  paddle-wheel  by 
making  it  spiral,  and  that  the  spiral  feature — or,  as  he  subse- 
quently describes  it,  his  spiral  trough — is  the  only  msterid 
part  of  his  improvement. 

Here  is.  the  old  defect,  that  has  been  decided  over  and  over 
again  to  be  fatad,  —  the  invention  of  an  improvement,  and  the 
claim  of  the  whole  machine.  No  ingenuity  can  withdraw  this 
case  from  that  large  class  of  cases  in  which  the  rule  we  con- 
tend for  has  been  laid  down  with  a  dirtinctness  that  camf ot  be 
mistaken,  and  api^ied  with  a  wise,  uniform,  and  unrelenting 
firmness.  The  courts  say,  that  no  man  shdl  give  that  false 
color  to  his  claim  which  may  enable  him  to  "huiig  terrors  over 
the  unlenmed.''  The  case  before  the  court  is  Jessop's  case, 
where  the  patent  was  for  the  whole  watch,  and  the  invention 
of  a  particular,  movement.  It  if  the  case  presented  in  Williams 
V.  Biodie,  where  the  invention  was  an.  improvement  on  a  stove, 
and  the  patent  for  the  whole  stove.  It  runs  on  all  fours  with 
Cross  V.  Huntley,  wiieie  the  invention  was  of  an  improvement 
in  the  washing-machine,  and  the  claim  was  for  the  whole  msr 
chine ;  where  the  court  did  not  hesitate,  in  an  action  where  the 
patent  came  up  collaterally,  to  declare  it  void. .  It  is  Bovile  p. 
Moore,  where  the  patent  for  an  improvement  on  a  lace-machine 
was  held  void,  because  the  claim  vtbm  for  the  whole  machine, 
though  a  considerable  part  of  it  had  been  long  in  use. 

There  is  no  matter  of  fact  to  be  found,  in  order  to  bring  out 
this  defect,  that  the  law  may  be  applied  to  it    It  lies  on  the 
40* 
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hee  of  the  specification.  Jessop^  Williams^  Qroes,  end  BoTile 
■bowed  that  they  had  indented  improireiiieiita,  and  claimed  the 
entire  machines.  Emerson  soggests  that  he  has  invented  an 
improtementi  and  claims  the  entire  machine.  Where  is  the 
difference  ?  What  subtilty  can  distinguish  betweea  these 
cases  ?  And  why  should  we  seek  to  establidi  thin,  fine,  and 
subtle  distinctions,  in  a  case  where  the  policy  of- the  kw  is  so 
plain,  obrionsy  and  honest,  and  where  the  great  end  to  be  at* 
tained  is  to  jn^vent  patentees  firom^"  hanging  terrors  oyer  title 
unlearned  "7 

These  cases,  it  may  be  said,  are  not  binding  authorities  upon 
this  court.  They  are  not  so  cited.  No  wei^t  is  claimed  for 
them  beyond  that  which  they  derive  fifom  their  intrinsic  good 
sense  and  sound  reason.  -  Their  authority,  as  Hrell-considered 
deciuons,  has  never  been  judicially  disturbed  or  questicmed. 
But  there  is  jk  case  of  controlling  authority,  -^  that  of  Evans  v. 
Eatoh,-^  sustaining  the  doctrine  for  which  we  <$ontend  to  its 
full  extent.  To  this  case  I  shall  have  occasion  again  to  refer, 
in  considering  the  fourth  head  of  the  argument  of  the  learned 
codnsel  for^  defendant,  to  which  I  now  pass. 

lY;  The  fourth  point  discussed  by  the  learned  counsel  for 
Ae  defendant  touches  the  second  .prayer  made  to  the  court 
belowi 

Plaintiffs  contend  that  Mr.  Emerson's  specification  does  not 
define  with  piecision  the  nature  and  extent  of  the  alleged  im- 
piovenmit  in  the  spiral  paddle-wheel,  but  describes  (he  whole 
machine,  aikd  clainis  the  whole  as  improved,  without  distin* 
gunhiog  the  new  fitom  the  old.  A  patent  with  such  a.  specific 
cation  cannot  be  supported*  This  doctrine  rests  so  firmly  on 
tfan  antfaoritaiive  deeisioii  ot  this  court,  a^it  may  well  be  left 
to  tathority.  We  shall,  therefore,  merely  allude  to  the  obvi^* 
Me  rsason  fer  it,  ^arfaich  is,  to  limit  the  exclusive  jprivilege  to 
the  actual  hoprovemem,  ioid  disarm  the  patentee  of  the  power 
of,  <<  hanging  terrors  ovetf  the  unlearned,"  and  piactising  upcm 
the  fears  and  credulity  ^  the  public,  by  ^^  pretending  that  his 
inveiition  is  tttote  ttilin  whal  it  really  is,  or^hfferent  from  its 
osteiistble  objects."  .  If  a  patentee  can  mix  up  a  single  unde- 
fined impMVement  in  detafls  of  the  construction  and  operation 
ci  an  old  machine,  and  then  eiaim  the  whole  machine  con- 
structed and  operating  in  the  tttanner  set  forth,  then  a  patent, 
instead  of  being  merely  the  reward  of  meritorious  invention,  is 
a  device  to  encourage  litigation,  extortion,  and  fraud.  Such  a 
patent  shifts  its  grounds  at  every  trial,  changes  iti  color  accord-i 
ing  to  the  aspect  in  which  it  is  presented  or  met,  and  adapts 
itself  wi^i  a  fktid  elasticity  to  the  length  and  breadth  of  the 
evidence  whkh  happens  to  be  applied  to  it. 
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(The  remainder  of  the  argument  upon  this  head  is  omitted.) 
Y.  Now  with  regard  to  die  drawings.  It  appears  firom  the 
record  (p.  10),  that  two  drawings  were  filed  by  Mr.  Emerson  in 
the  patent-office,  under  the  act  of  1837 ;  one  as  early  as  1841, 
which  was  re-filed,  with  the  plaintifTs  oath  to  its  correctness, 
01^  the  12th  of  February,  1844,  and  the  other,  with  the  same 
oath,  on  the  27th  of  March,  1844.  The  second  drawing  was 
the  one  produced  and  relied  on  by  the  plaintiff  below  as  con- 
stituting, with  the  letters-patent,  that  certified  copy  of  the  re- 
newed record  in  the  patent-office  which  the  second  section  of 
the  act  last  cited  makes  the  only  proof  of  the  alleged  patent 
admissible  in  any  judicial  court  of  the  United  States. 

The  learned  counsel  for  the  defendant  in  error  suggest,  that, 
after  the  original  drawing  was  destroyed  by  fire,  the  neict  best 
evidence  of  it  was  an  accurate  copy  of  it,  offered  to  be  proved 
such.  It  is  submitted,  with  great  deference,  that  a  drawing  of 
Mr.  Emerson's  paddle-wheel,  filed  in  March  to  lay  the  founda- 
tion of  a  suit  in  April,  was  not  the  next  best  evidence  of  the 
alleged  original,  for  the  reason  that  there  was  another  drawing, 
previously  filed  and  sworn  to,  which  was  something  more  them 
next  best  evidence  o(  tne  lost  original,  being  made  by  statute 
absolutely  the  only  evidence  of  it  that  could  be  received  in  any 
judicial  court  of  the  United  States..  It  might,  indeed,  be  well 
contended,  that  the  first-filed  drawing  did  not  at  all  partake  of 
the  character  of  secondary  evidence.  It  became,  by  force  of 
the  statute,  to  all  legal  intent,  the  original  drawing.  It  filled 
the  place  of  the  original  drawing  on  the  record,  being  verified 
by  the  same  oath,  vesting  the  same  rights,  construed  in  the 
same  way  as  part  of  the  specification,  and  conclusive  proof  of 
all  that  it  purported  to  prove,  until  it  should  be  rebutted.  The 
letters-patent  and  first  drawing  filed  by  Mr.  Emerson,  under  the 
first  section  of  the'  act  of  1837,  became,  by  virtue  of  the  sec- 
ond section,  as  far  as  the  patentee  was  concerned,  primary  evi- 
dence. It.  was  open  to  observation  and  impeachment  to  all  the 
rest  of  the  world ;  but  by  operation  of  the  statute,  in  connec- 
tion with  well-established  principles  of  law,  it  was  at  all  events 
conclusive  upon  the  patentee.  The  drawing,  therefore,  filed 
on  the  27th  of  March,  1844,  was  not  in  law  the  ''  next  best '' 
evidence  of  Mr.  Emerson's  original  drawing,  because  there  was 
a  prior  drawing  filed  on  the  12th  of  February,  which  the  stat- 
ute had  expressly  declared  to  be  the  legal  original,  at  least  for 
all  purposes  of  litigation. 

(The  remainder  of  the  argument  upon  this  head  is  omitted.) 

YI.  On  the  question  of  damages,  counsel  for  the  defendant 

insist  that  there  was  no  error  in  the  charge  of  the  learned 

judge,  th^t  ^*  the  damages  were  not  necessarily  confined  to  the 
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making  of  dw  wheels  between  March,  1844,  when  the  draw- 
ings were  restored  to  the  patent-office,  and  the  bringing  of  the 
suit."  Such  a  limitation  was  prayed  below,  and,  as  it  was  sup- 
pbsed,  on  well-established  principles  of  law  and  equity.  It  is 
again  pressed,  with  all  deference,  but  with  perfect  conviction, 
that  the  refusal  of  the  prayer  was  error,  for  which  the  judg- 
ment under  consideration  ought  to  be  reversed. 

The  patent  act  contemplates,  that  every  thing  to  be  done  by 
an  inventor,  with  respect  to  his  specification  and  drawings,  is 
to  be  done  before  the  patent  issues.  There  is  no  such  thing 
as  correcting  the  recora  of  a  specification  or  drawing  by  mere 
substitution  of  some  other  specification  or  drawing.  After  the 
patent  issues,  the  patentee  cannot,  by  merely  depositing  a  new 
drawing)  on  any  plea  whatever,  make  it  a  part  of  his  patent, 
or  any  evidence  whatever  of  his  invention,  as  originally  pa- 
tented, so  as  to  cover  cases  of  alleged  infringement  prior  to 
such  change  in  the  record.  There  can  be  only  one  motive  of 
desiring  to  add  a  new  drawing,  and  that  is,  to  reinedy  a  defect 
or  insufficiency  in  the  original  drawing  or  specification,,  or  to 
correct  the  ^ame.  The  object  of  such  a  change  can  never  be 
merely  to  present  a  more  tasteful  drawing,  or  a  drawing  more 
agreeable  to  the  eye,  or  more  in  conformity  to  pictorial  rules. 
Other  arts  than  the  fine  arts  induce  such  an  application.  The 
offer  to  file  a  new  drawing  is  an  admission  on  the  part  of  the 
patentee,  that  his  new  drawing  covers  something  in  which  the 
original  drawing  is  defective  or  insufficient  And,  under  these 
citcumstances,  what  does  the  statute  say  ?  That  the  patentee 
must  surrender  his  patent,  and  that  a  new  patent  may  issue  in 
conformity  with  his  corrected  specification,  and  thereiafter  op- 
erate, for  the  residue  of  the  original  term,  on  the  trial  qf  aQ 
actions  thereafter  commenced  for  causes  subsequently  accruing, 
as  though  the  saipe  had  been  originally  filed  in  such  corrected 
form  before  the  issuing  out  of  the  origmal  patent  And  in  this 
case,  the  commissioner  is  not  bound  to  grant  such  re-issue,  nor 
can  he  grant  it  except  in  cases  where  the  error  has  arisen  by 
inadvertency,  accident,  or  mistake,  and  without  any  fiwudulent 
or  deceptive  intention.  Simitar  ,i»xx^eedings  may  be  had  in 
regard  to  the  addition  of  an  im  rovement.     (Act  of  1836| 

i  13.) 

(The  remainder  ot  tne  argument  upon  this  head  is  omitted.) 
It  is  respectfully  submittCKi,  then,  — 

1.  Because  the  defendant  in  error  has  no  grant  of  exclusive 
privilege  in  the  machine,  which  is  thf)  subjectnaiatter  of  the 
present  controversy : 

2.  Because  he  could  not  in  law  receive  &  gran(  for  it,  as  one 
of  several  distinct  machines  in  the  same  patent: 
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3.  Because,  ai  the  author  of  an  imph>TBment)  he  could  wft 
take  out  a  valid  patent  for  the  whole  machine : 

4.  Because  he  has^not  in  his  specification  distinguished  be- 
tween the  old  and  new  parts  of  his  alleged  improved  machine^ 
but  has  claimed  the  whole  machine  as  improved: 

J5,  Because  he  did  not  produce  in  evidence  the  record  of  his 
patent  which  the  law  had  made  such,  but  another  record ;  and, 

6;  Because  he  has  recovered  damages,  for  causes  of  action 
accruing  previously  to  the  alleged  correction  of  his  record,  and 
prior  to  the  alleged  renewal  of  it  under  the  act  of  1837 : 

For  all  these  reasons,  and  for  others  raised  upon  the  excep- 
tions  and  record  in  this  cause,  presented  pertiaps  too  much  at 
length,  but  not  more  at  length,  in  the  view  of  counsel,  than 
their  public  importance  may  jukify,'— •  that  thlB  judgment  of 
the  Circuit  Court  in  this  case  ought  to  be  reversed. 

Mr.  Justice  WOODBURY  i^livered  the  opinion  of  the  court 

This  is  a  writ  of  error  brought  under  some  peculiarities 
which  are  first  to  be  noticed. 

It  comes  here  by  virtue  of  the  17th  section  of  the  general 
patent  law  of  July  4th,^  1836.     (6  Statutes  at  Large,  124) 

That  section  grants  a  writ  of  error  firom  decisions  in  actions 
on  patents,  as  in  ordinary  cases,  and  then  adds  the  privilege  of 
it  ''  in  all  other  cases  in  which  the  court  diall  deem  it  reasona^- 
ble  to  allow  the  same."  This  was  doubtless  intended  to  reach 
suits  where  the  amount  in  dispute  was  less  than  $  2,000,  on  ac- 
count of  the  importance  of  the  points  sometimes  raised,  and  the 
convenience  of  having  the  decisions  on  patents. uniform,  by 
being  finally  settled,  when  doubtful,  by  one  tribunal,  such  as 
the  Supreme  Court. 

The  judges  below,  in  this  case,  deemed  it  reasonable,  that 
only  a  c^ttain  portion  of  the  questions  raised  at  the  trial,  con- 
cerning the  vsdidity  of  the  patent,  should  come  here,  and  the 
record  was  made  up  accordingly. 

But-  the  appellants  contend  for  their  right  to  bring  here  all 
the  questions  which  arose  in  the  case,  and  this  is  a  preliminary 
point  to  be  settled  before  going  into  the  merits.  The  present 
is  believed  to  be  the  first  writ  of  the  kind,  which  has  given 
occasion  for  settling  the  construction  of  any  part  of  the  above 
provision ;  atid  therefore,  without  the  aid  of  precedent,  after 
due  consideration  of  the  words  and  design  of  the  statute,  we 
have  come  to  the  conclusibn,  that  the  position  of  the  plaintiffs 
in  error,  in  this  respect,  is  the  correct  one,  and  that  when  a 
court  below  deem  it  ^'  reasonable  "  to  allow  a  writ  of  error  at 
all,  under  the  discretion  vested  in  them  by  this  special  pro- 
vision, it  must  be  on  the  whole  case. 
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The  word  "reasonable"  applies  to  the  "cases,"  xather  than 
to  any  discrimination  between  the  different  points  in  the  cases* 

It  may  be  yery  proper  for  the  court  below  to  examine  those 
points  separately  and  with  care,  and  if  most  of  them  present 
questions  of.  common  law  only,  and  not  of  the  construction  of 
the  patent  acts,  and  others  present  questions  under  those  acts 
which  seem  very  clearly  settled  or  trifling  in  their  character, 
not  to  grant  the  writ  of  error  at  all.  It  might,  then,  well  be  re- 
garded as  not  "  reasonable  "  for  such  questions,  in  a  controrer- 
sy  too  small  in  amount  to  make  the  writ  a  matter  of  right  to 
persons,  if  standing  on  an  equal  footing  with  other  suitors.  But 
we  thinJc,  from  the  particular  words  used  rather  than  otherwise, 
that  the  act  intended,  if  the  court  allowed  the  writ  as  "  reason- 
able "  at  all,  it  must  be  for  the  whole  case,  or,  in  other  words, 
must  bring  up  the  whole  for  consideration. 

We  shiJl,  therefore,  proceed  to  exunine  all  the  questions 
made  at  the  trial,  which  it  is  supposed  are  relied  on,  and  are 
nowbefore  us  on  the  original  writ  and  a  certiorari  issued  since. 

Looking  to  the  decla^ion,  the  action  is  for  a  violation  of  a 
patent  for  an  "  improvement  in  die  steam-engine,  and  in  the 
mode  of  propelling  therewith  either  vessek  on  the  water  or 
carriages  on  the  land." 

The  evidence  offered  at  the  trial  was  a  patent  for  "a  new 
and  useful  improvement  in  the  steam-engine,"  "  a  description 
whereof  is  given  in  the  words  of  the  said  John  B.  Emerson 
himself,  in  the  schedule  hereto  annexed,  and  is  made  a  part  of 
these  i^esents." 

In  the  schedule  annexed  is  described  full^  what  he  says  he 
invented,  viz.,  —  "certain  improvements  in  the  steam-engine, 
and  in  the  mode  of  propelling  therewith  either  vessels  on  the 
water  or  carriages  on  the  land." 

The  first  question  arising  on  this  statement  is,  whether  the 
evidence  proves  Such  a  patent  as  is  set  out  in  the  writ  to  have 
been  violated  by  the  respondents. 

If  the  patent  is  to  be  ascertained  from  the  letters  alone,  or 
rather  from  what  is  sometimes  called  their  title  or  heading, 
withouj^  reference  to  the  schedule  annexed,  the  evidence  is  un- 
doubtedly defective,  as  the  writ  speaks  of  a  patent  for  an  "  im- 
provement.in  the  steam-engine  and  in  the  mode  of  propelling  " 
vessels,  d&c,  therewith, — while  the  letters  themselves,  in  their 
title  or  heading,  speak  only  of  a  patent  for  "  a  new  and  usefiil 
improvement  in  the  steam-engine."  But  the  schedule  annexed 
and  referred  to  for  further  description,  after  "improvement  in 
the  steam-engine,"  adds,  ^  and  in  the  mode  of  propelling  there- 
with "  vessels,  &c. 

It  caa  hardly  be  doubted,  therefore,  that  the  improvement 
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referred  to  in  the  writ  and  in  the  letteie-patenti  with  the  sched- 
ule or  specificatioa  annexed,  was  in  truth  one  and  the  same. 

Coupling  the  two  last  together,  they  constitute  the  very 
thing  described  in  the  writ  But  whether  they  can  {MToperly 
be  so  united  here,  and  the  effect  of  it  to  remove  the  d^culty, 
haye  been  questioned,  and  must  therefore  be  further  esamined. 
We  are  apt  to  be  misled,  in  this  country,  by  the  laws  and  forms 
bearing  on  this  point  in  England  being  so  different  in  somto  re- 
spects from  what  exist  here. 

There  the  patent  is  first  issued,  and  contains  no  teference  to 
the  specification,  except  a  stipulation  that  one  shall,  in  the  re- 
quired time,  be  filed,  giving  a  more  minute  description  of  the 
matter  patented.  (Webster  on  Pat  6,  88;  Godson  on  Plat. 
6,  App.)  It  need  not  be  filed  under  two  to  four  months,  in  the 
discretion  of  the  proper  officer.    (Godson  on  Pat.  176.) 

Under  these  circumstances,  it  will  be  seen  that  the  patent, 
going  out  aloni  there,  must  in  its  title  or  heading  be  fiiller 
than  here,  where  it  goes. out  with  the  minute  specification. 
But  even  there  it  may  afterwards  be  aided,  and  its  matter  be 
made  inore  clear,  by  what  the  specification  contains.  They 
are,  says  Godson  on  Pat  108,  *^  connected  together,*'  and 
^^  one  may  be  looked  at  to  understand  the  other.''  See  also  2 
Hen.  Bl.  478 ;  1  Webst  Pat.  R.  117 ;  8  D.  d&  E.  95. 

There,  however,  it  will  not  answer  to  allow  the  specification, 
filed  separately  and  long  after,  to  be  resorted  to  for  supplying 
any  entire  omission  in  the  patent ;  else  something  may  be  thus 
inserted  afterwards  which  had  never  been  previoudy  .examined 
by  the  proper  ofilcers,  and  which,  if  it  had  been  sobtiiitted  t(x 
them  in  the  patent  and  examined,  might  have  prevented  the 
allowance  of  it,  and  which  the  world  is  not  aware  of,  seeing 
only  the  letters-patent  without  the  specification,  and  without 
any  reference  whatever  to  its  contents.    3  Brod.  &  Bingh;  6. 

The  whole  bets  and  law,  however,  are  different  here.  This 
patent  issued  March  8th,  1834,  and  is  therefore  to  be  tested 
by  the  act  of*  Congress  then  in  force,  whidi  passed  February. 
21flt,  1793.    (1  Statutes  at  Large,  318.) 

in  the  third  section  of  that  act  it  is  expressly  provided,  '<  thait 
every  inventor,  before  he  can  receive  a  patent/'  <^  shall  deliver 
.  a  written  description  of  his  invention,"  &c.  ;-^  thus  giving  pri- 
ority yery  ptop^ly  to  the  specification  rather  than  the  patent. 

This  change  uom  the  English  practice  existed  ih  the  first 
patent  law,  pcmd  April  10th,  1790  (1  Statutes  at  Laj^e,  109), 
and  is  retained  in  the  last  act  of  Congress  on  this  subject,  passed 
July  4th,  1836  (6  Statutes  at  Large,  119). 

It  was  wisely  introduced,  in  oider  that  the  officers  of  the  govr 
ernment  might  at  the  outset  have  before  them  full  means  to 
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^examine  and  undentand  the  claim  to  an  inTention  better,  and 
decide  more  jadicionaly  whether  to  grant  a  patent  or  not,  and 
might  be  able  to  give  to  the  world  fullw,  more  accanae,  and 
early  deacriptiona  of  it  than  would  be  poasible  under  the  lawa 
and  practice  in  England. 

In  this  country,  then,  the  apecification  being  required  to  be 
prepared  and  filed  before  the  patent  iaauesy  it  can  well  )>e  re- 
ferred to  therein  in  extenaoj  as  containing  the  whole  subject^ 

.  matter  of  the  claim  or  petition  for  a  patent,  and  then  not  only 
be  Recorded  for  information,  as  the  laws  both  in  England 
and  here  require,  but  beyond  what  is  practicable  there,  be 
united  and  go  out  with  the  letters-patent  themselves,  so  as  to 
be  sure  that  these  last  thus  contain  the  substance  of  what  is 
designed  to  be  regarded  as  a  portion  of  the  petition,  and  thua 
exhibit  with  accuracy  all  the  claim  by  the  inventor. 

But  before  inquiring  more  particularly  into  the  effect  of  this 
change,  it  may  be  useful  to  see  if  it  is  a  compliance  with  the 
laws  •  in  respect  to  a  petition  which  existed  when  this  patent 
issued,  but  were  altered  in  terms  shortly  after. 

A  petition  always  was,  and  still  is,  required  to  be  presented 
by  an  inventor  when  he  asks  for  a  patent,  and  one  is  recited  in 
this  patent  to  have  been  presented  here.  It  was  also  highly 
important  in  England,  that  the  contents  of  the  petition  as  to  the 
description  of  the  invention  should  be  full,  in  order  to  include 
the  material  parts  of  them  in  the  patent,  no  specification  being 
00  soon  filed  there,  as  here,  to  obtain  such  description. from, 
or  to  be  treated  as  a  portion  of  the  petition,  and  the  whole  of  it 
sent  out  with  the  patent,  and  thus  complyii^g  with  the  spirit 
of  the  law,  and  giving  fiUler  and  more  accurate  information  aa 
to  the  invention  than  any  abstract  of  it  could. 

In  this  view,  and  under  such  laws  and  practice  here,  it  will 
be  seen  that  the  contents  of  the  petition,  as  well  as  the  petition 
itself,  became  a  v^ry  unimportant  form,  except  as  construed  to 
adopt  the  specification,  and  the  contents  of  the  latter  to  be  con- 
sidered substantially  as  the  contents  of  tjie  former. 

Accordingly,  it  is  not  a  little  curious,  that,  though  the  aet  of 
1T93,  which  is  to  govern  this  case,  required,  like  that  of  1790, 
a  petition  to  be  presented,  and  the  patent  when  issued,  as  in 
the  Ekiglish  form,  to  recite  the  <'  allisgations  and  suggestions  of 
the  petition,"  (1  Statutes  at  Lai^e,  p.  321,  sec.  1,  and  p.  110, 
sec.  3,)  yet,  on  careful  inquiry  at  the  proper  office,  so  fitf  as 
its  records .  are  restored,  it  appears  that,  after  the  first  act  of 
1790  passed,  the  petitions  standing  alone  seldom  contained  any 
thing  as  to  the  patent  beyond  a  mere  title;  sometimes  fuller, 
and  again  very  imperfect  and  general,  with  no  other  allegations 
or  suggestions,  or  descriptions  whatever,  except  these  in  the 
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schedule  or  specification.  The  only  exception  found  is  the 
case  of  Evans  v.  ChamberSi  2  Wash.  C.  C.  125,  in  a  petition 
filed  December  18th,  1790. 

Though  the  records  of  the  patent-office  before  1836  wen 
consumed  in  that  year,  many  luiye  been  restored,  and  one  as 
£Bur  back  as  August  10th,  1791,  where  the  petition  standing  albas 
speaks  of  having  invented  only  ''  an  easy  method  of  propelling 
boats  and  other  vessels  through  the  water  by  the  power  o? 
horses  and  cattle."  All  the  rest  is  left  to  the  schedule.  Other 
petitions,  standmg  alone,  are  still  more  meagre;  one,  for  in* 
stance,  in  1804,  asks  a  patent  only  of  a  ^'new  and  useful  im- 
provement, being  a  composition  or  tablets  to  write  or  draw 
on " ;  another,  only  ^  a  new  and  useful  improvement  in  the 
foot-stove";  and  another,  only  "a  new  and  useful  improre* 
ment  for  shoemaking";  and  so  through  the  great  mass  of 
them  for  nearly  half  a  century.  But  ^e  specification  being 
filed  at  the  same  time,  and  ofien  on  the  same  paper,  it  seems 
to  have  been  regarded,,  whether  specially  named  in  the  petition 
or  not,  as  a  part  of  it,  and  as  giving  the  particulars  desired  in 
it ;  and  hence,  to  avoid  mistakes  as  to  the  extent  of  the  invent- 
cht's  claim,  and  to  comply  with  the  law,  by  inserting  in  the 
patent  at  least  the  substance  of  the  petition,  the  officers  in- 
serted, by  express  reference,  the  whole  descriptive  portion  of  it 
as  contained  in  the  schedule.  This  may  have  grown  out  of 
the.  decision  of  Evans  v.  Chambers,  in  order  to  remedy  om 
^fliculty  there.  Oases  have  been  found*  as  early  as  1804,  and 
with  great  uniformity  since,  explicitly  making  the  schedals 
annex^  a  part  of  the  lettei^-patent.  Proofs  of  this  exist,  als0| 
in  our  reports,  as  early  as.  1821,  in  Grant  et  al.  v.  Raymond, 
6  Peters,  222 ;  and  one,  1st  Oct.,  1826,  in  Gray  et  al.  v.  James 
et  al.,  Peters,  0.  C.  394 ;  and  27  Dte.  1828,  Wilson  v.  Rousseau, 
4  How.  649. 

Indeed,  it  is  the  only  form  of  a  patent  here  known  at  the 
patent-office,  and  the  only  one  given  in  American  treatises  on 
patents.  Phillips  on  Pftt.  623.  Doubtless  this  Use  of  the 
schedule  was  adopted,  because  it  contained,'  according  to  com- 
mon understanding  and  practice,  matter  accompanying  the  pe- 
tition as  a  part  of  its  substance,  and  all  the  description  of  the 
invention  ever  desired  either  in  England  or  here  in  the  petition. 
Hence  it  is  apparent,  if  the  schedule  itself  was  made  a  part  of 
the  patent,  and  sent  out  to  the  world  with  it,  all,  and  even  more, 
was  contained  in  it  than  could  be  in  any  abstract  or  digest  of  a 
petition,  as  in  the  English  form. 

We  regard  this  mode  and  usage  on  this  subject,  adopted  so 
early  here  and  practised  so  long,  as  not  proper  to  be  overruled 
now,  to  the  destruction  of  every  patent,  probably,  from  1791  to 
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1836 ;  and  this,  too,  when  the  spirit  of  all  our  system  was  thus 
more  fully  carried  out  than  it  could  hare  been  in  any  other  way. 

As  this  course,  howeyer,  sometimes  was  misunderstood  and 
led  to  misconstructions,  the  revising  act  as  to  patents,  in  July 
4th,  1836,  changed  the  phraseology  of  the  law  in  this  respect, 
in  order  to  conform  to  this  long  usage  and  construction  under 
the  act  of  1793,  and  required  not  in  terms  any  abstract  of  the 
petition  in  the  patent,  but  rather  "  a  diort  description  "  or  title 
of  the  invention  or  discovery,  '^  correctly  indicating  its  nature 
and  design,"  and  "referring  to  the  specification  for  the  particu- 
lars thereof,  a  copy  of  which  shall  be  annexed  to  the  patent." 
And  it  is  that  - —  the  specification  or  schedule — which  is  fully  to 
specify  "  what  the  patentee  claims  as  his  inventi<m  or  discov- 
ery.'^   Sec.  5.     (6  Statutes  at  Large,  119.) 

It  was,  therefore,  firom  this  long  construction,  m  such  various 
ways  established  or  ratified,  that,  in  the  present  patem,  the 
schedule,  or,  in  other  wcnrds,  the  specification,  was  incorporated 
expressly  and  at  length  into  the  letters  themselves,  —  not  by 
merely  annexing  them  with  wafer  or  tape,  as  is  aj^ed,  but 
describing  the  invention  as  an  "  improvement,  a  description 
whereof  is  given  in  the  words  of  the  said  John  B.  Emerson 
himself,  in  the  schedule  hereto  annexed,  and  is  made  a  part  of 
these  presents."  Hence,  too,  wherever  this  form  has  been 
adopted,  either  before  or  since  the  act  of  1836,  it  is  as  much 
to  be  considered  with  the  letters, -^/ttens/Mxtmles,  —  in  con- 
struing them,  as  any  paper  referred  to  in  a  deed  or  other  contract. 
Most  descriptions  of  lands  are  to  be  ascertained  only  by  the 
other  deeds  and  records  expressly  specified  or  referred  to  for 
guides ;  and  so  of  schedules  of  personal  property,  annexed  to 
bills  of  sale.  Foxcroft  v.  Mallett,  4  How.  378 ;  21  Maine,  69 ; 
20  Pick.  122 ;  Phil,  on  Pat.  228 ;  Earle  v.  Sawyer,  4  Ma- 
son, C.  G.  9;  Ex  parte  Fox,  1  Yes.  &  Beames,  67.  The 
schedule,  therefore,  is  in  such  case  to  be  regarded  as  a  compo- 
nent part  of  the  patent.  Peters,  G.  G.  394,  and  Davis  v.  Pakn- 
er  et  al.,  2  Brockenbrough,  301.  The  oath  of  Emerson,  too, 
that  he  was  inventor  of  the  improvement,  must  thus  be  con- 
sidered as  extending  to  all  described  in  the  schedule,  no  less 
than  the  title ;  and  this  is  peculiarly  proper,  when  the  specifi- 
cation is  his  own  account  of  the  improvement,  and  the  patent 
is  usually  only  the  account  of  it  by  another,  an  officer  of  the 
government.  Taking,  then;  the  specification  and  letters  togeth- 
er, as  the  patent-office  and  the  inventor  have  manifestly  in  this 
instance  intended  that  they  should  be,  and  they  include  what 
has  long  been  deemed  a  part  and  the  substance  of  the  petivion  ; 
and  the  patent  described  in  them  is  quite  broad  enough  to  em- 
brace what  is  alleged  in  the  writ  to  have  been  taken  out  as  a 
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patent  by  the  plaintiff,  and  to  have  been  riolate^^by  the  de- 
fendants. They  are  almost  ipsissimis  verbis.  And  when  we 
are  called  npon  to  decide  the  meaning  of  the  patent  usrluded 
in  these  letters,  it  seems  our  duty  not  only  to  look  for  Hd  to 
the  specification  as  a  specification,  which  is  customary,  (1  Gall. 
437 ;  2  Story,  R.  621 ;  1  Mason,  C.  C.  477,)  but  as  a  schedule, 
made  here  an  integral  portion  of  the  letters  themselves,  and 
going  out  with  them  to  the  world,  at  first,  as  a  part  and  parcel 
of  them,  and  for  this  purpose  united  together  for  ever  as  iden- 
tical. 

It  will  thus  be  seen,  that  the  effect  of  these  clmnges  in  our 
patedt  laws  and  the  long  usage  and  construction  under  them 
is  entirely  to  rempye  the  objection,  that  the  patent  in  this  case 
was  not  as  broad  as  the  claim  in  the  writ,  and  did  not  comply 
substantially  with  the  requiremcfnts  connected  with  the  petition. 

From  want  of  fiill  attention  to  the  differences  between  the 
English  laws  and  ours,  on  patents,  the  views  thrown  out  in 
some  of  the  early  cases  in  this  country  do  not  entirely  accord 
with  those  now  offered,  Paine,  G.  C.  441 ;  Pennock  et  al. 
V.  Dialogue,  2  Pet.  1.  Some  other  diversity  exists  kt  times, 
in  consequence  of  the  act  of  1793,  and  the  usages  under  it  in 
the  patent-office,  not  being  in  all  respepts  as  the  act  of  1836. 
But  it  is  not  important,  in  this  case,  to  ro  fiother  into  these 
considerations. 

The  next  objection  is,  that  fhis  description  in  the  letters  thus 
considered  covers  more  than  one  patent,  and  is,  therefore,  void. 

There  seems  to  have  been  no  good  reason  at  first,  unless  it 
be  a  fiscal  one  on  the  part  of  the  government  when  issuing  pa- 
tents, why  more  than  one  in  favor  of  the  same  inventor  should 
not  be  embraced  in  one  instrument,  like  more  than  one  tract  of 
land  in  one  deed,  or  patent  for  land.     Phillips  on  Pat.  217. 

Each  could  be  set  out  in  separate  articles  or  paragraphs,  as 
different  counts  for  different  matters  in  libels  in  admiralty  or 
declarations  at  common  law,  and  the  specifications  could  be 
made  distinct  for  each,  and  equally  clear. 

But  to  obtain  more  revenue,  the  public  officers  have  gen- 
erally declined  to  issue  letters  for  more  than  one  patent  de- 
scribed in  them.  Renouaid,  293 ;  Phillips  on  P&t.  218.  Th^ 
courts  have  been  disposed  to  acquiesce  in  the  practice,  as  con- 
ducive to  clearness  and  certainty.  And  if  letters  issue  odier- 
wise  inadvertently,  to  hoFd  them,  as  a  general  rule,  null.  But 
it  is  a  well-established  exception,  that  patents  may  be  united, 
if  two  or  more,  included  in  one  set  of  letters,  relate  to  a  like 
subject,  or  are  in  their  nature  or  operation  connected  together. 
Phil,  on  Pat.  218,  219;  Barrett  v.  Hall,  1  Mason,  C.  C.  447; 
Moody  V.  Fiske,  2  Mason,  C.  C#  112 ;  Wyeth  et  al.  v.  Stone  et 
aL,  1  Story,  273. 
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Those  hWc^Bie  of  that  character,  being  all  connected  with 
the  use  op^e  improvements  in  the  steam-engine,  as  aj^ed  to 
pfopel/oarriages  or  vessels,  and  may  therefore  be  unitied  in 
one^^^trument. 
/  jinother  objection  is,  that  these  letters,  even  when  thus  con- 
lieeted  with  the  specification,  are  not  sufficiently  clear  and  cer- 
tain in  their  description  of  the  inventions. 

This  involves  a  question  of  law  only  in  part,  or  so  far  as 
regards  the  construction  of  the  written  word^  used.  Reutgen 
V.  Kanowrs  et  al.,  1  Wash.  G.  G.  168;  Davis  v.  Palmer  et  aL, 
2  Brockenbrough,  C.  C.  303 ;  Wood  v.  Underbill,  5  How.  L 
The  degree  of  clearness  and  freedom  from  ambiguity  required 
in  such  cases  is,  by  the  patent  act  itself  of  1793,  to  be  sufficient 
<'  to  distinguish  the  same  firom  aill  other  things  before  known, 
and  to  en2jl)le  any  person  skilled  in  the  art  or  science  of  which 
it  is  a  branch,  or  with  which  it  is  most  nearly  connected,  to 
make,  compound,  and  use  the  same."  1  Statutes  at  Laiqge, 
321.  See  also  on  thif,  Godson  on  P&t  153,  164;  2  Hen.  BL 
489 ;  Wood  v.  Underbill,  5  How.  1 ;  DavoU  et  aL  v.  Brown 
1  Woodb.  &  Min.  67;  Pet.  G.  G.  301 ;  Sullivan  -v.  Redfield, 
P^e,  G.G.  441. 

There  are  some  further  and  laudable  objects  .in  having  exact- 
ness to  thia  extent,  so  as,  when  the  specification  is  inresented, 
to  enable  the  commissioner  of  patents  to  judge  correctly 
whether  the  matter  claimed  'is  new  or  too  broad.  3  Wheat 
454;  3  Brod.  &  Bingh.  5;  1  Starkie,  N.  P.  192.  So,  also,  to 
enable  courts,  when .  it  is  contested  afterwards  before  them,  to 
form  a  like  judgmei^t.  1  Starkie,  N.  P.  192.  And  so  that 
the  public,  while  the  term  continues,  may  be  able  to  un^r- 
stand  what  the  patent  is,  and  refrain  firom  its  use,  unless  li- 
censed. Webster  on  Pat.  86;  11  East,  105;  3  Merivale, 
161;  Evans i;.  Eaton,  3  Wash.  G.  G.  453;  4  Wash.  G.  G.  9; 
Bovill  V.  Moore,  Davies's  Gas.  361 ;  Lowell  v.  Lewis,  1  Mason, 
C.  a  182-189. 

In  the  present  instance,  yielding  to  the  force  of  such  reasons 
in  favor  of  a  due  and  rational  degree  of  certainty  in  describing 
any  improvements  claimed  as  new,  there  still  seems  to  us, 
though  without  the  aid  of  experts  and  machinists,  no  difficulty 
in  ascertaining,  from  the  language  used  here,  the  new  move- 
ment intended  to  be  given  to  the  steam-engine,  by  substituting 
a  continued  rotary  motion  for  a  crank  motion,  and  the  new 
form  of  the  spiral  wheel,  when  the  engine  is  used  in  vessels, 
by  changing  the  form  of  the  paddles  and  placing  them  near  the 
^nds  of  the  arms ;  and  the  new  cpxmection  of  the  power  with 
the  capstan  of  such  vessels,  by  inserting  the  upper  end  of  the 
diaft  into  the  capstan.    It  is  'obvious,  also,  that  the  inventor 
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claims  as  his  improvement,  not  the  whole  of  the  engine,  nor 
the  whole  of  the  wheel,  but  both  merely  in  the  new  and  supe- 
rior form  which  he  particularly  sets  out.  He,  therefore,  does 
not  claim  too  much,  which  might  be  bad.  Hill  v.  Thompson 
et  aL,  2  J.  Marsh:  435 ;  4  Wash.  C.  C.  68 ;  Godson  on  Patents, 
189 ;  Kay  v.  Marshall,  1  Myhie  &  Cr.  -373 ;  1  Story,  R.  273 ; 
2  Mason,  G.  G.  112;  4  Bam.  &;  Aid.  541;  Bovill  v.  Moore, 
2  Marsh.  Com.  P.  Rep.  211. 

The  novelty  in  each  he  describes  clearly,  as  he  should ;  and 
it  is  not  necessary  he  should  go  further.  (1  Story,  R.  286; 
Webster  on  Pat.  86,  note.  MacFarlane  v.  Price,  1  Starkie,  199 ; 
and  Ein^  t.  Cutler,  ib.  354 ;  3  Gar.  &  Payne,  611 ;  2  Mason, 
G.  C.  112 ;  Eingsby  &  Pirsson  on  Pat.  61 ;  Godson  on  Pat. 
154 ;  Isaacs  v.  Cooper  et  al.,  4  Wash.  C.  C.  259. 

Be  need  not  describe  particularly,  and  disclaim  all  the  old 
parta     7  Wheat.  435  ;  Phil,  on  Pat.  270,  and  cases  cited. 

And  the  more  especially  is  that  unnecessary,  when  such  dis- 
claimer is  manifestly,  in  substance,  the  result  of  his  claiming 
as  new  only  the  portions  which  he  does  describe  specially. 
All  which  is  required  on  principle  in  order  to  be  exact,  and  not 
ambiguous,  thus  becomes  so. 

It  is  to  be  recollected,  likewise,  that  the  models  and  draw- 
ings were  a  part  of  this  case  below,  and  are  proper  to  be  re- 
sorted to  for  clearer  information.  Earle  v.  Sawyer,  4  Mason, 
C.  C.  9.  With  them  and  such  explanatory  testimony  as  ex- 
perts and  machinists  could  furnish,  the  court  below  were  in  a 
x^ondition  to  understand  better  all  the  details,  and  to  decide 
more  correctly  on  the  clearness  of  the  description ;  but  from  all 
we  have  seen  on  the  record  alone,  we  do  not  hesitate  to  con- 
cur in  the  views  on  this  point  as  expressed  in  that  court. 

In  conclusion,  on  the  otW  objections  to  the  proof,  as  to  the 
drawings  and  to  the  charge  below  in  relation  to  the  effect  of 
them  and  to  the  destruction  of  them  by  fire,  we  likewise  ap- 
prove the  directions  given  to  the  jury. 

The  destruction  by  fire  was  no  fault  of  the  inventor;  and 
his  rights  had  all  become  previously  perfected.  This  is  too 
plain  to  need  further  illustration.  We  cannot  consent  to  be 
over  astute  in  sustaining  objections  to  patents.  4  East,  135.; 
Crosley  v.  Beverly,  3  Car.  &  Payne,  513,  614  The  trud  rule 
of  construction  in  respect  to  patents  and  specifications,  and  the 
doings  generally  of  inventors,  is  to  apply  to  them  plain  and 
ordimuy  principles,  as  we  have  endeavoured  to  on  this  occasion, 
and  not,  in  this  most  metaphysical  branch  of  modem  law,  to 
yield  to  subtilties  and  technicalities,  imsuited  to  the  subject 
and  not  in  keeping  -^ith  the  liberal  spirit  of  the  age,  and  likely 
to  prove  ruinous  to  a  class  of  the  community  so^  inconsiderate 
41* 
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and  unskilled  in  business  as  men  of  genius  and  inyentors 
usually  are. 

Indeed,  the  English  letters-patent  themselves  now,  however 
different  may  have  been  once  their  form  or  the  practice  under 
them,  declare  that  ''they  are  to  be  construed"  "in  the  most 
favorable  and  beneficial  sense,  for  the  best  advantage  "  of  the 
patentee.  Godson  on  Pat  24,  App:  7 ;  Eingsby  4^  Pirsson 
on  Patents,  36.  See  also,  on  this  rule,  Grant  v.  Raymond, 
6  Peters,  218;  Ames  v.  Howard,  1  Sumndr,  482-485;  Wyeth 
V.  Stone,  1  Story,  R.  273,  287 ;  Blanchard  v.  Sprague,  2  Story, 
R.  164 ;  2  Brockenbroi^h,  G.  G.  303 ;  2  Bam.  &.  Aid.  346,  in 
The  King  v.  Wheeler ;  6  Howard,  708,  in  Wilson  v.  Rousseau 
et  al. ;  1  Grompt.,  Mees.,  &  Ros.  864, 876,  in  Russell  v.  Gowly. 

The  judgment  below  is  affirmed. 

Nate.  —  After  the  delivery  of  this  opinion,  the  counsel  for 
the  plaintiffs  in  error  suggested  that  other  questions  were  made 
below,  which  they  desired  to  be  considered,  and  therefore 
moved  for  KilOther  certiorari  to  bring  them  up.  This  was 
iflowed,  and  judgmeut  suspended  till  the  next  term« 


WlLLIAX    HOVSTON    AND    OTHSftS,   AND    PbANCIS  FiSK    AUD   OTHEBS, 

Plaintiffs  in  bbbob,  o.  Ths  Citt  Bank  of  Nsw  Oubans. 

Th%  District  Coort  of  Um  United  States,  sittiiig  in  benkraptej,  hsd  power  to  decree 
•  sale  of  tlie  mortgased  property  of  a  bankiupt ;  and  if  there  are  more  mortgagee 
than  .one,  and  the  proceeds  of  sale  are  insamcient  to  discharge  the  eldest  mort- 
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gp^y  the  parchaser  will  hold  the  propertj  free  and  deer 
truing  from  the  junior  mortgage. 


of  all 


This  case  was  brought  up,  by  a  writ  of  error  issued  under 
the  twenty-fifth  section  of  the  Judicuyry  Act,  firom  the  Supreme 
OSonrt  of  the  State  of  Louisiana 

The  £Acts  in  the  case  are  fully  set  forth  in  the  opinion  of  the 
emirt. 

It  was  argued  by  Mr.  yohnstm  and  Mr:  Clay y  for  the  plain- 
tils  in  error,  and  Mr.  Sergeant^  for  the  defendants  in  error. 

Mr.  Johnson  stated  the  case  on  behalf  of  the  plaintiffs  in 
error,  who  were  purchasers  of  certain  property  which  was  ex- 
posed to  public  ^e  by  order  of  the  District  Court  of  the  United 
States.  The  question  was,  whether  a  mortgage  upon  the  prop- 
erty, held  by  the  City  Bank,  was  an  existing  lien  at  the  time 
of  filing  the  bill,  cht  whether  the  lien  had  been  destroyed  by 
the  proceedings  in  bankruptcy. 
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He  then  proceeded  to  lay  down  four  propositions :  ^^ 

1.  That  the  District  Court  had  jurisdiction  to  decree  a  sale, 
with  or  without  the  assent  of  the  mortgagee,  and  the  purchaser 
gets  an  absolute  title  against  all  persons  claiinihg  by  or  through 
the  bankrupt. 

2.  If  wrong  in  this  proposition,  and  t^e  District  Court  had 
no  authority  to  sell  without  the  assent  of  the  mortgagee,  then 
it  had  power  to  sell  with  that  assent ;  and  as  the  property  did 
not  sell  for  enough  to  pay  the  first  mortgagee,  who  assented  to 
the  sale,  the  title  to  the  purchaser  becomes  absolute. 

3.  If  wrong  in  this,  then  that  the  conduct  of  the  City  Bank, 
the  junior  mortgagee,  furnishes  presumptive  evidence  of  its  as- 
sent also  to  thie  sale. 

'  4  That  the  cancellation  of  the  mortgage  of  the  bank  under 
a  mandamus,  as  between  the  mortgagee  and  those  claiming 
mider  him,  vested  an  absolute  title  in  the  purchaser. 

(As  the  decision  of  the  court  turned  entirely  upon  the  first 
point,  the  argument  of  Mr:  John»on^  and  also  those  of  the 
other  counsel,  utK>n  the  other  points,  are  omitted.) 

I.  The  District  Court  had  power  to  decree  a  sale,  with 
or  without  the  assent  of  the  mortgagee.  This  involves  two 
branches :  — 

1st.  Had  Congress  the  constitutional  power  to  pass  such  an 
act? 

2d.  Did  they,  by  the  act,  vest  the  power,  in  the  District 
Court? 

1st.  The  power  of  Congress  was  denied  during  the  passage 
qi  the  act,  but  this  court  have  affirmed  it  by  decreeing  unckr 
it.  It  is  only  necessary  to  refer  to  the  language  of  the  Consti- 
tution, and  it  will  be  seen  that  the  terms  of  the  grant  are  of 
the  broadest  character.  The  power  is  to  pass  all  laws ;  the 
only  restriction  is  that  they  shall  be  uniform.  But  as  the  court 
has  already  decided  the  constitutionality  of  the  law,  by  acting 
imder  it,  the  inquiry  need  not  be  pursued. 

2d.  EKd  Congress,  by  the  act,  vest  the  power  in  questkm  in 
the  District  Court  ? 

We  have  seen, 'that  the  power  of  Congress  over  the  subject 
of  bankruptcy  is  total  and  absolute,  with  the  single  limita- 
tioQ,  that  the  laws  must  be  uniform ;  and  an  etarnination 
of  the  law  will  show  that  Congress  intended  to  exercise  the 
whole  of  its  power.  This  is  a  cardinal  principle  in  the  inters 
pietattoh  of  the  statute.  If  the' legislative  power  was  intended 
to  be  exhausted,  we  can  judge  how  much  was  given  to  the 
courts.  We  say,  that^  jurisdiction  over  the  whole  subject  of 
bankruptcy  was  conferred. 

The  title  of  the  act  is  coextensive  with  the  power  of  Con«- 
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greM.,  It  is  '<  to  establish  a  unifohn  systen^"  &c.  The  first 
section  is  so,  too.  The  second  avoids  certain  deeds,  &c.|  and 
the  proviso  says  .that  liens  or  mortg^sgeS|  dtc,  shall  not  be  im* 
paired.  The  only  effect  of  this  is  to  preserve  the  rights  them- 
selves ;  but  it  gives  no  direction  how  the  rights  are  to  be  en- 
fbroed.  It  means  that  the  courts  of  the  United  States  are  to 
wotect  them,  as  well  as  the  State  courts ;  and  the  uniform  rule 
by  which  thu  is  to  be  done  can  only  be  found  in  the  formeri 
acting  as  they  do  firom  6ne  coounon  source  of  construction  and 
authority,  namely,  this  court  The  exception  itself  in  favor 
of  these  rights  shows  that  Congress  intended  to  occupy  the 
whole  ground.  Every  thing  which  is  Jiot  excepted  passes  un- 
der the  act.  The  rights  themselves,  therefore,  being  the  only 
matters  which  are  excepted,  the  mode  of  enforcing  tibose  rights 
by  an  application  to  the  State  courts  is  not  saved.  Not  being 
excepted,  it  is  gone.  If  Congress  had  intended  that  the  State 
courts  should  retain  their  jurisdiction  over  mortgages,  and  have 
the  power  of  foreclosing  them,  tl^e  law  would  have  said  so. 
The  argument  upon  the  other  side  must  be,  that  all  these  en- 
cumbrances were  exduded  firom  the  operation  of  the  law  en- 
tirely. But  the  bankrupt  is  obliged  to  make  a  return  of  all.  his 
property  of  every  kind,  under  the  penalty  of  losing  the  benefit 
of  the  law.  He  must  include,  his  mortgaged  property,  and  the 
whole  must  be  adjudicated  by  one  head.  Other  sections,  in 
addition  to  the  proviso,  show  a  design  of  giving  the  control  of 
the  whole  subject  to  the  District  Court.  All  property  of  the 
bankrupt,  all  his  rights  in  every  species  of  estate,  real,  person- 
al, and  mixed,  all  his  debts,  are  portions  of  the  matter  which 
is  thrown  into  this  court.  Debts  are  provable  and  proved  there. 
If  such  a  surrender  be  not  made,  the  bankrupt  is  not  to  have 
the  benefit  of  the  act.  This  shows  that  all  the  debts  are  to 
be  paid  out  of  the  property.  The  fifth,  seventh,  ninth,  tenth, 
and  fifteenth  sections  sdl  tend  to  show  the  control  of  the  Dis- 
trict Court  over  the  entire  subject ;  the  sixth  and  eighth,  more 
especially.  Let  us  revert  to  the  question  before  the  court,  and 
see  what  it  is.  Had  the  District  Court  authority  to  decree  a 
sale  of  mortgaged  property,  so  as  to  give  the  purchaser  a  good 
title  ?  This  is  the  question.  The  lan^;uage  of  the  Constitu- 
tion is  very  different  as  to  the  two  subjects  of  naturalization 
and  bankruptcy.  Over  the  first  the  power  of  Congress  is  only 
to  establish  a  uniform  rule^  leaving  it  to  the  State,  as  well  as 
federal,  courts  to  enforce  the  rule.  The  jurisdiction  of  State 
courts  is.  not  taken  away.  But  over  the  subject  of  bankruptcy 
the  power  is  to  establish  uniform  laws.  They  must  be  the 
same  everywhere.  It  would  be  strange,  if  the  United  States 
courts  were  not  vested  with  power  to  decide  all  questions 
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which  may  occur  under  thipse  laws.  The  object  was  uniform- 
ity. In  fact,  this  was  the  condition  upon  which  the  power  was 
held  by  the  federal  goremment.  The  act  of  Congress  says 
that  the  District  Court  shall  have  jurisdiction  oyer  all  mat- 
ters arising  under  the  act,  all  "cases  and  controversies,"  all 
"  acts,  matters,  and  things,"  &c.,  until  a  final  dis^bution.  Is 
this  a  power  merely  to  sell  an  estate  subject  to  liens?  If  a 
clear  tiUe  could  not  be  obtained,  the  property  would  be  sacri- . 
ficed.  The  fact  that  claims  may  exist  upon  the  property,  and 
the  legality  of  those  claims,  are  wholly  different  diings.  A 
bankrupt  may  make  fraudulent  mortgages,  or  give  illegal  claims 
to  his  wife.  Who  is  to  decide  the  question  of  their  legality, 
unless  it  be  the  District  Court  ?  Until  the  question  was  set- 
tled, the  property  would  not  sell.  So  much  for  the  sixth  sec- 
tion. But  the  eighth  removes  all  doubt,  for  it  allows  the  Ciip- 
cuit  Court  to  entertain  a  bill  in  equity  in  all  cases  arising  under 
laws,  treaties,  &c.  The  third  section,  vests  the  rights  of  a 
bankrupt  in  the  assignee.  Could  he  not  have  filed  a  bill  in 
the  Circuit  Court  to  have  the  mortgaged  property  sold  ?  The 
mortgagee  also  might  file  a  bill.  If  the  assignee  we^  to  assert, 
and  prove,  that  the  mortgage  was  void,  either  in  his  bill  or  an- 
swer, would  not  the  court  set  it  aside  ?  *But  the  jurisdiction 
of  the  Circuit  Court  is  concurrent  with  the  District  Court,  not 
superior  to  it.  The  District  Court  has,  therefore,  the  same 
power. 

The  decisions  of  this  court  in  3  Howard,  203  and  426,  set- 
tle the  question.  But  the  opinion  is  said  to  be  obiter.  It  is 
strange,  that  the  highest  court  in  the.  land,  vested  with  power 
to  decide  constitutional  questions,  should  listen  for  many  hours 
to  arguments,  write  out  its  opinion,  and  that  such  opinion 
should  be  disregarded  as  obiter.  It  was  wise  to  settle  the  law 
then.  As  soon  as  the  act  of  1841  passed,  numerous  cases  oc- 
curred under  it.  Doubts  grew  up.  Judges  decided  differently. 
Property  to  the  amount  of  thousands  of  dollars  was  distributed 
under  the  law.  It  was  the  duty  of  this  court,  as  guardians  of 
the  commonwealth,  to  settle  all  these  difficulties,  and  guard 
against  conflicts  between  the  authorities  of  the  States  and 
United  States.  But  the  doctrines  asserted  in  Ex  parte  Christy, 
3  Howard,  203,  have  ceased  to  be  obiter.  Even  if  we  admit 
that  the  precise  point  now  before  us  was  not  before  the  court 
in  that  case,  yet  it  came  up  al'terwards,  in  3  Howard,  426.  At 
page-  434,  the  court  say,  that  they  concur  in  the  principles 
and  reasoning  of  Ex  parte  Christy.  The  dismission  of  the  bill 
depended  upon  the  case  coming  within  the  preceding  case  of 
Ex  parte  Cluristy,  and  the  decision  was  made  upon  this  ground. 
Phis  was  not,  therefore,  an  obiter  opinion.    At  page  440,  Mr. 
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Justice  Catron  never  doubted  the  power  of  the  District  Court 
over  mortgaged  property,  provided  the  joriadiction  of  a  State 
court  had  not  fust  attached.  As  this  did  not  occur  in  the  pief!< 
ent  case,  it  appears  to  be  free  from  all  objection. 

Mr.  Sergeanij  for  defendants  in  error. 

This  case  is  brought  to  this  court  under  the  twenty-fifth 
section  of  the  Judiciary  Act,  and  the  only  point  open  is  the 
one  which  arises  under  that  section.  It  has  been  said  by  the 
counsel  on  the  other  side,  that  the  whole  case  is  before  this 
court,  and  the  authority  of  Osborne  v.  Bank  of  United  States 
cited  in  ^sujqport  of  the  position.  But  that  case  was  not 
iirought  here  under  the  twenty-fifth  section.  This  court  can- 
not decide  that  the  court  below  was  right  on  the  constitutional 
point,  and  then  proceed  to  reverse  the  decision  for  other  rea- 
sons. Only  one  of  the  points  stated  by  the  opposite  counsel  is 
before  the  court  now.  The  other  three  are  not  All  questions 
relating  to  the  respective  rights  of  difierent  mortgagees  is  a 
Louisiana  question,  to  be  decided  by  the  State  courts.  Wheth* 
er  or  not  the  bank  assented  to  the  sale  is  not  a  point  which  this 
court  is  at  liberty  to  examine  under  the  record,  nor  whether  the 
proceedings  in  the  State  courts,  in  order  to  obtain  the  cancella^ 
tion  of  the  mortgages,  were  regular  or  not.  These  are  ques- 
tions for  the  courts  of  the  State  exclusively.  The  only  questiim 
now  before  us  is  the  right  of  the  District  Court,  under  the  act 
of  Congress,  to  force  to  a  conclusion  all  matters  between  a, 
mortgagor  and  mortgagee.  How  has  the  exercise  of  this  pow- 
er worked  in  the  present  case  ?  The  bankrupt  was  worth 
$360,000,  and  borrowed  $200,000  on  mortgage.  The  prop- 
erty, under  the  forced  sale,  sold  for  $  120,000  only,  not  one 
third  of  what  the  assignee  had  valued  it  at.  (Mr.  Sergeani 
here  recited  the  facts  in  the  case.) 

The  question  before  us  may  be  divided  into  two  branch- 
es:— 

1st.  Had  the  District  Court  jurisdiction  over  mortgages  ? 

2d.  Had  it  jurisdiction  in  this  case,  and  in  the  mode  pur- 
sued? 

1st.  Before  the  case  of  Ex  parte  Christy,  difierent  construc- 
tions had  been  given  to  the  act  of  Congress,  and  we  are  still 
in  the  midst  of  the  conflict.  Where  was  the  necessity  of  de- 
ciding in  advance  ?  The  act  of  Congress  could  as  well  be  car- 
ried out  in  one  way  as  in  the  other.  If  the  settlement  of  ques- 
tions relating  to  mortgages  had  been  left  to  State  courts,  it* 
would  not  have  protracted  the  settlement  of  a  bankrupt's  es- 
tate. The  necessity  pf  the  case  does  not  demand  thitt  this 
power  should  be  vested  in  the  District  Courts.     The  existence 
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of  different  opinions  shows  a  doubt  of  the  existence  of  such  a 
power ;  and  a  decision  in  favor  of  this  ultra  power  will  make 
a  law  odious  which  was  not  so  before.  It  makes  the  law  in- 
terfere with  State  jurisdiction.  If  this  mortgage  had  been  left 
to  the  ordinary  course  of  proceeding  in  Louisiana,  the  case 
would  have  been  settled  long  ago.  B^t  instead  of  that,  we  are 
here  now,  disputing  about  an  act  of  Congress.  What  is  it  ? 
The  proviso  in  th^. second  section  controls  and  limits  the  whole 
act.  It  declares  that  nothing  shall  annul,  destroy,  or  impair 
the  rights  of  manned  women,  or  liens  or  mortgage&  Without 
this  proviso,  the  law  could  not  have  been  passed.  It  was  put 
in  b^ause  the  States  required  it  to  be  so.  The  reservation  is, 
that  liens  shall  not  be  impaired.  Suppose  a  lien  existed  upon 
property,  and  the  person  who  held  the  lien  was  put  into  pos- 
session, and  an  order  of  the  District  Court  forces  him  to  sell  it 
when  he  does  not  wish  to  do  so.  Is  not  his  lien  impaired  ? 
The  creditor  is  in  possession  of  property,  under  a  contract  that 
he  shall  keep  it  until  the  debtor  pays  hun  what  is  due,  and  the 
court  sends  an  officer  to  take  it  away.  Has  he  not  a  less  right 
than  the  contract  gives  him  ?  So,  also,  th9  construction  con- 
tended for  on  jthe  other  side  requires  the  District  Court  to  settle 
the  rights  ef  married  women.  What  right  has  this  court  to  med- 
dle with  the  subject,  whilst  a  woman  is  yet  under  coverture  ? 
Who  is  .to  represent  her?  The  proviso  saves  equally  rights 
under  contracts  and  rights  under  the  law.  Tour  aid  is  not 
asked  to  protect  them.  All  liens  are  preserved  which  are  valid 
by  the  laws  of  the  respective  States.  Who  is  to  judge  of  their 
validity?  The  State  courts,  or  the  judges  of  this  court  in 
their  circuits  ?  Whichever  tribunal  decides,  it  must  look  only 
to  State  laws.  Where,  then,  is  the  evil  of  allowing  State 
courts  to  interpret  State  laws? 

It  is  not  correct  to  say,  as.  the  opposite  counsel  has  done,  that 
where  Congress  has  plenary  power  and  passes  an  act,  therefore 
the  act  must  be  construed  to  the  full  extent  of  the  power  which 
Congress  poraessed.  This  has  not  been  the  doctrine  of  Con- 
gress nor  of  the  people.  Half  a  century  ago,  this  court  decid- 
ed that  they  would  take  jurisdiction  only  so  far  as  Congress 
had  delegateid  it.  The  Judiciary  Act  of  1789  limits  the  power 
of  this  court,  which  has  never  gone  beyond  it.  Doubtful 
words  must  not  be  construed  to  enlarge  jurisdiction  until  the 
people  alter  the  Constitution  of  the  United  States.  If  there 
be  a  doubt,  the  test  must  then  be  applied,  whether  a  necessary 
implication  exists,  or  whether  the  laws  of  the  United  Stateb 
can  be  enforced  without  the  jurisdiction  claimed.  This  is  the 
rule  in  all  cases  of  limited  jurisdiction.  Apply  it  to  this  case. 
Has  Congress  said  clearly  that  this  power  is  given  to  the  Dis- 
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trict  Court  ?  On  the  contiaxy,  some  of  the  judges  of  this  court 
have  denied  the  poWer,  which  diows  that  it  is  not  clearly 
granted. 

The  second,  third,  and  eleventh  sections  all  have  the  same 
object  in  view,  namely,  the  preservation  of  rights  which  exist 
under  State  laws ;  and  the  only  inquiry  is  into  the  validity  of 
these  rights  under  those  laws.  The  United  Stales  are  jealous 
of  their  Constitution,  and  have  courts  of  their  own  to  protect 
it.  Is  it  unreasonable  to  concede  the  same  feeling  to  the 
States,  and  to  allow  Uieir  own  courts  to  decide  upon  rights 
flowing  from  State  laws?  Nobody  doubts  the  correctness  of 
the  course  pursued  by  the  United  States.  Why  not  grant  the 
same  to  the  States? 

The  third  section  gives  to  the  assignee  all  the  rights  of  the 
bankrupt.  Take  the  case  of  property  pledged  for  a  debt  doe 
by  a  banknipt,  and  in  possession  of  the  mortgagee.  The  bank-- 
rapt  himself  has  no  right  to  take  it  out  of  his  possession,  ex- 
cept by  redeeming  it;  How,  then,  can  the  assignee  do  it,  and 
exercise  greater  power  than  the  bankrapt  himself?  All  that 
the  assignee  can  legally  do  is  to  redeem.  But  the  claim  here 
is,  that  the  assignee  can  bring  the  unwilling  creditor  into  the 
District  Court,  and  compel  him  to  seH  the  property.  If  there 
is  a  loss,  on  whom  wiU  it  fall  ?  The  creditor  must  be  the  only 
sufferer.  So  it  would  be,  if  famfly  rights  were  involved.  The 
assignee  would  look  only  to  the  interest  of  the  creditors  of 
the  bankrupt,  and  the  rights  of  the  family  be  wholly  disre- 
garded. 

2d.  Had  the  District  Court  jurisdiction  in  this' case,  dnd  in 
the  mode  pursued? 

(Mr.  Sergeant  here  objected,  that  the  requisitions  of  the  act 
had  not  been  complied  with,  as  to  the  petition,  notice,  &c.) 

In  England,  the  courts  order  trustees  to  invest  trust-fundsin 
mortgages^  and  so  they  do  in  the  United  States.  Such  an  in- 
vestment is  generally  recognized  ^s  a  safe  place  for  -money. 
What  is  a  mortgage  ?  It  is  an  estate  in  land  vested  in  the 
mortgagee.  It  may  be  called  a  security  for  a  debt,  but  it  is 
created  by  a  conveyance  of  the  estate.  It  is  true  that  it  is  an 
estate  on  condition  subsequent,  but  if  the  debt  is  not  paid,  the 
estate  vests  ill  the  mortgagee.  The  relief  sought  here  is  to 
have  (he  property  sold.  I  ask  that  the  contract  may  be  carried 
out.  The  nature  of  a  mortgage  is  explained  in  1  Howard,  318, 
and  9  Wheaton,  489.  It  is  there  asserted,  that  the  mortgagor 
has  no  right,  at  law  or  equity,  but  to  redeem  the  property  by 
paying  the  debt.  Whilst  the  mortgagee  has  two  remedies,  — 
namely,  by  ejectment  and  bill,  —  the  mortgagor  has  no  right 
except  to  redeem.     Congress  knew  this,  and  vested  his  right 
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in  the  assignee.  In  Pennsylvania  there  is  no  foreclosure  of  a 
'mortgage.  The  courts  of  law  furnish  the  remedy.  Our  mort- 
gagee can  never  be  obliged  to  sell.  Will  you  overturn  our  law 
of  mortgage  by  ambiguous  words  ?  I  adhere  to  the  contract 
in  this  case.  They  go  out  of  it.  It  is  at  the  option  of  the 
mortgagee  Whether  to  sell  or  not ;  but  they  compel  him  to  sell. 
The  property  was  worth  f  350,000.  Suppose  they  had  waited 
for  a  favorable  time  to  sell,  instead  of  putting  it  up  at  auction. 
What  good  has  accrued  to  any  one  from  so  putting  it  up? 
None.  But  the  opposite  counsel  say  that  this  course  is  ifecom- 
mended  by  its  simplicity.  What  has  this  simplicity  produced  ? 
A  long  contest  in  Louisiana,  and  now  here,  at  a  grievous  ex- 
pense. Congress  never  intended  this.  Nor  did  they  intend  to 
place  the  courts  of  the  United  States  in  a  position  antagonistical 
to  the  State  courts,  and  thereby  compel  the  latter  to  surren- 
der the  whole  control  of  the  subject.  And  for  what  purpose  ? 
To  promote  speedy  settlements  ?  The  cases  under  the  bank- 
rupt law  of  1800  are  not  yet  all  disposed  of.  Now  and  then 
we  find  one  walking  the  earth,  like  an  unquiet  ghost. 

Mr.  Clajfy  for  the  plaintiffs  in  error,  in  reply  and  conclusioiL 

Thomas  Banks,  a  citizen  of  New  Orleans,  being  the  owner 
of  a  block  of  buildings  in  that  city,  a  remarkable  edifice,  called 
Banks's  Arcade,  executed  three  several  mortgages  upon  it,  the 
first  to  the  New  Orleans  Canal  and  Banking  Company,  the 
second,  to  the  Carrollton  Railroad  Company,  and  the  third, 
and  last  in  point  of  time,  to  the  City  Bank  of  New  Orleans,  the 
defendant  in  this  writ  of  error.  These  mortgages  were  ex- 
ecuted to  secure  payment  of  la^e  sums  of  money  which  Banks 
owed  to  the  respective  mortgagees,  as  stated  in  the  mortgages. 
On  the  30th  of  July,  1842,  Banks  filed  his  petition,  in  the  Dis- 
trict Court  of  the  United  States,  holden  in  New  Orleans,  to  be 
declared  a  bankrupt,  imder  the  act  of  the  Congress  of  the  Unit- 
ed States  to  establish  a  uniform  system  of  bankruptcy.  His 
petition  was  accompanied  by  a  schedule,  exhibiting  the  names 
of  all  his  creditors,  and  a  list  of  all  his  property  ;  and  amon^ 
his  creditors  so  enumerated  is  the  defendant,  for  a  loan  on 
mortgage  and  on  pledge  of  stock ;  and  among  the  property  de- 
scribed in  the  schedule,  and  surrendered  to  his  creditors,  is 
Banks's  Arcade.  On  the  6th  of  September,  1842,  after  due  pub- 
lication and  notice  served  on  the  creditors  resident  in  the  city 
of  New  Orleans,  (the -defendant  being  one  of  them,)  according 
to  the  requisition  of  the  bankrupt  act,  a  decree  of  bankruptcy 
was  pronounced  by  the  District  Court,  and  P.  B.  Conrad  was 
appointed  assignee  of  the  bankrupt's  estate,  who  qualified,  and 
entered  on  the  duties  of  his  office  according  to  law. 
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On  the  10th  of  October,  1842,  the  atngnee  pcesented  a  peti- 
tion to  the  District  Court,  stating  that  a  great  porti<m  of  the 
bankrupt's  property  consisted  of  large  massei^  such  as  the  City 
Hotel,  Banks's  Arcade,  j&c.,  which  would  sell  to  greater  adTsn- 
tage  if  subdivided;  that  the  leases  granted  by  the  bankrupt 
were  about  expiring ;  and  that  the  interest  of  the  estate  would 
be  promoted  by  leasing  out  the  property  for  one  year,  as  pur- 
chasers would  prefer  buying  with  tenants  in  occupaticm  of  the 
property.  A  day  was  fixed,  by  order  of  the  court,  for  the  hear- 
ing of  the  petition,  which  was  advertised  in  the  newspapers ; 
and  on  the  hearing,  the  prayer  of  the  petition  was  granted,  and 
the  assignee  look  possession  of  Banks's  Arcade  and  the  other 
property  of  the  bankrupt. 

Subsequendy,  the  assignee  applied  to  the  District  Court  for 
an  order  of  sale  of  the  property,  exhibited  jdans  for  its  subdi- 
vision, and  proposed  terms  of  sale.  The  court  fixed  a  day  for 
the  hearing  of  the  petition,  ordered  it  to  be  published  in'  the 
newspapers,  and  personal  notice  of  it  to  be  served  on  die  mort- 
gagees. On  the  6th  of  January,  1843,  the  court,  after  jeciting 
that  notices  had  been  published  according  to  the  rules  of  court, 
and  that  personal  notice  had  been  served  on  the  mortgage  cred- 
itors, naming  them,  (and  the  defendant  among  them,)  pro- 
nounced a  ju^^ment,  that  the  sale  of  the  property  take  place  in 
the  manner  and  on  the  terms  proposed  by  the  assignee,  on  the 
16th  of  February,  1843 ;  and  that  the  mortgages  he  cancelled, 
so  as  to  give  purchasers  unencumbered  titles,  reserving,  how- 
ever, to  the  mortgagees  respectively,  their  rights  upon  the  pro- 
ceeds of  sale. 

The  sale  accordingly  was  effected,  by  the  marshal  of  the 
United  States,  on  the  day.  appointed,  when  the  plaintifBi,  being 
the  highest  bidders,  became  respectively  the  purchasers  of  the 
several  parcels  adjudged  to  them  by  that  officer.  The  sale 
was  one  of  the  most  notorious  and  attractive  that  ever  took 
place  in  the  city  of  New  Orleans,  from  the  conspicuous  posi- 
tion, great  value,  imd  well-known  character  of  Banks's  Arcade, 
&>c.  It  was  duly  advertised  in  the  newspapers  of  the  city, 
placarded,  and  otherwise  made  public,  and  brought  together  a 
vast  multitude.  It  was  conducted  with  irreproachable  fiadmess, 
which  is  not  contested  at  all  in  the  present  suit.  By  the  sub- 
division of  the  great  block  of  buildings  iato  smaller  parcels, 
they  were  placed  within  the  reach  of  a  greater  number  of  per- 
sons, and  consequently  excited  more  competition  among  par- 
sons disposed  to  purchase.  By  the  large  and  liberal  credits 
given  to  purchasers,  (which  there  was  no  obligation  to  have 
done,)  the  property  was  also  placed  in  the  power  of  more  cap- 
italists and  purchasers.    From  these'two  causes,  it  is  beyond  a- 
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doubt,  that  the  property  sold  for  much  more  than  it  woifld 
have  commanded  if  it  had  been  put  up  in  block  and  sold  for 
cash. 

From  the  public  advertisement  and  the  great  notoriety  of 
this  sale  of  Bimks's  Arcade,  in  the  absence  of  all  proof  it  would 
not  have  been  doubted,  but  it  is  positively  proven  in  the  cause, 
that  the  defendant  hsid  full  notice  of  the  sale.  Yet  neither 
the  defendant,  nor  any  one  of  thiat  vast  multitude  jvesent  at  the 
sale,  interposed,  in  any  manner  vrhatever,  to  forbid  it,  or  ut- 
tered one  word  of  warning  or  advice  to  persons,  bidding,  to  pre- 
vent their  purchasing.  And  the  plaintiffs,  so  far  from  supposing 
that  they  would  be  involved  in  a  tedious  and  expensive  law- 
suit about  the  property  they  were  purchasing,  had  every  reason 
to  conclude  that  they  would  acquire  a  clear,  unencumbel'ed,  and 
indisputable  title  to  it. 

Still,  before  they  actually  paid  the  consideration  money,  and 
received  titles  for  the  property  purchased,  they  requued  of  the 
assignee  the  production  of  the  certificate  of  the  register  of 
mortgages,  that  there  existed  no  mortgage  or  other  encum- 
brance on  the  property,  which  certificate  is  held  by  the  law 
and  practice  of  Louisiana  to  be  a  perfect  security  to  purchasers 
against  preexisting  liens.  The  District  Court,  it  has  been 
seen,  had  ordered  the  mortgages  (including  the  defendant's) 
to  be  cancelled,  prior  to  the  sale,  so  that  purchasers  might 
obtain  unencumbered  titles ;  and  what  the  law,  through  the 
tribunals  of  justice,  commands  to  be  done,  ought' to  be  con- 
sidsred  and  taken  as  done.  But  to  remove  all  scruples  and 
quiet  all  apprehensions,  on  the  24th  of  February,  1843,  the 
court  passed  an  order,  at  the  instance  of  the  assignee,  stating 
that,  in  pursuance  of  its  order,  a  sale  had  taken  place,  for 
which  sale  the  New  Orleans  Canal  and  Banking  Company, 
which  held  the  first  and  oldest  mortgage  on  Baoks's  Arcade, 
had  given  to  the  assignee  its  written  consent  that  its  mortgfige 
ihould  be  raised,  in  order  .that  the  assignee  might  pass  clear 
titles  to  the  purchasers;  and  ordering  that  the  recorder  of 
mortgages  should  erase  from  his  records  the  mortgages  of  the 
defendant  and  others. 

On  the  6th  of  March,  1843,  the  assignee  presented  his  peti- 
tion to  the  Parish  Court  for  the  parish  of  New  Orleans,  reciting 
the  proceedings  in  the  District  Court,  and  the  refusal  of  the 
recoider  of  mortgages  to  com^y  with  the  order  to  erase  the 
mortgages ;  and  concluding  by  praying  the  court  for  a  man- 
damus to  compel  the  register  to  cancel  the  mortgages  in  con-  • 
forxnity  with  the  order  of  the  District  Court.  The  case  was 
elaborately  argued  for  three  deqrs,  ivL  the  Parish  Court,  which 
finally  ordered  the  mandamus  to  be  granted    The  recorder 
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appealed  from  this  decision  to  the  Supreme  Court  of  Louisi- 
ana; and  that  court  affirmed  it.  (See  6  Robinson's  Reports 
of  cases  in  the  Supreme  Court  of  Louisiana,  49.)  Thereupon 
the  recorder  erased  the  mortgages,  gave  a  certificate  that  no 
encumbrances  existed  on  the  property,  and  the  assignee  passed 
a  clear  title  to  the  plaintiffs,  and  received  the  price  from  them 
at  which  the  property  had  been  stricken  off,  in  money  and 
notes,  according  to  the  terms  of  sale. 

On  the  23d  of  June,  1843,  the  New  Orleans  Canal  and  Bank- 
ing Company  presented  a  petition  to  the  District  Court,  stating, 
the  sale  of  Banks's  Arcade,  and  praying  that,  as  the  first  mort- 
gagee, the  assignee  be  ordered  to  pay  over  to  the  petitioner 
the  cash  proce<eds  and  the  notes  of  the  purchasers.  "The  court 
ordered  public  notice  to  be  given  of  this  petition,  which  hav- 
ing been  accordingly  given,  on  the^6th  of  July,  1843,  the  day 
fixed  for  its  being  heard,  the  court  gave  judgment  that  the 
assignee  pay  over  to  the  Canal  Bank,  holding  the  oldest  mort- 
gage, the  proceeds  of  the  sale  of  Banks's  Arcade.  The  aggre- 
gate amount  fell  far  short  of  what  was  due  to  the  bank. 

On  the  5th  of  January,  1844,  the  assignee  having  filed  his  ac- 
count of  his  administration  of  the  bankrupt's  estate,  so  far  as  he 
had  been  able  to  make  progress  in  it,  his  account  was  referred 
by  the  court  to  commissioners,  for  examination  and  report.  The 
commissioners  proceeded  to  the  adjustment  of  the  assignee's 
accounts,  awarded  or  adjudged  the  proceeds  of  the  sale  of 
Banks's  Arcade  to  the  New  Orleans  Canal  and  Banking  Com- 
pany, as  the  first  mortgage  creditor  on  the  property,  and  re- 
ported to  the  court. 

Upon  receiving  their  report,  the  hearing  on  it  was  fixed  for 
the  18th  of  April,  1844,  and  notice  was  ordered  to  be  given 
through  the  public  papers,  and  personally,  to  the  resident  cred- 
itors of  the  bankrupt,  to  show  cewe  why  the  report  should  not 
be  homologated  by  the  court.  Among  the  creditors  personally 
notified  was  the  City  Bank  of  New  Orleans,  the  pr^nt  de- 
fendant. On  the  day  fixed,  the  report  of  the  commissioners 
was  homologated  by  the  court. 

Throughout  the  whole  proceedings  of  the  District  Court,  in 
the  case  of  Thomas  Banks's  bankruptcy,  that  court  appears  to 
have  acted  with  the  greatest  caution,  and  with  the  most  con- 
scientious regard  to  the  rights  of  mortgagees  and  all  creditors. 
In  the  commencement  of  Banks's  action  or  suit  against  his 
creditors,  to  obtain  his  discharge,  under  the  bankrupt  act  of 
Congress,  they  were  notified  by  publication  in  the  newispi^en, 
and  personally,  as  required  by  the  act.  On  the  occasion  of 
every  important  step  taken  during  the  progress  of  the  case,  the 
creditors  were  fully  notified,  either  personally  or  by  pid>licap' 
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tion  in  the  newfipapers,  or  in  both  forms,  of  what  was  proposed 
to  be  done.     Thus,  when  the  assignee  proposed  to  have  the 
property  subdivided,  and,  as  the  leases  upon  it  were  about  ex- 
piring, asked  for  authority  to  grant  new  leases,  the  court  fixed 
a  time  for  hearing  his  motion,  and  ordered  public  notice  there- 
of to  be  given  in  the  newspapers.     So,  when  the  assignee 
applied  for  an  order  of  sale,  accompanying  his  petition  with  a 
schedule  of  the  property  to  be  sold,  and  stating  the  proposed 
terms  of  sale,  the  court  fixed  a  time  for  hearing  the  motion, 
and  ordered  that  public  notice  thereof  be  given  in  the  news- 
papers, and  personally  served  on  the  mortgage  creditors.     So, 
also,  when  the  New  Orleans  Canal  and  Banking  Company,  after 
the  sale  of  Banks's  Arcade,  petitioned  the  court,  as  the  oldest 
mortgagee,  to  have  the  proceeds  of  the  sale  applied  towards 
payment  of  its  mortgage,  a  day  was  fixed  for  the  trial  of  this 
petition,  and  the  court  ordered  public  notice  to  be  given  in  the 
newspapers.     And  again,  after  the  report  was  made  of  the 
commissioners  appointed  to  settle  the  assignee's  account  of  the 
administration  of  the  bankrupt's  estate,  by  which  report  the 
proceeds  of  Banks's  Arcade  were  awarded  to  the  first  mortga- 
gee, as  they  had  been  previously  by  the  judgment  of  the  court, 
notice  was  given  to.  all  creditors,  through  the  public  papers, 
and  served  personally  on  the  defendant,  to  appear  and  show 
caiise  why  the  report  should  not  be  homologated  by  the  court. 
But  if  the  District  Court  were  signally  assiduous  and  un- 
tiring in  inviting,  by  repeated  notifications,  all  persons,  and  the 
City  Bank  especially,  to  come  forward  and  assert  their  rights, 
and  oppose  whatever  might  unjustly  tend  to  their  prejudice, 
that  corporation  appears  to  have  firmly  resolved  to  disregard 
all  its  friendly  summonses.     It  maintained  throughout  an  ob- 
stinate, if  not  sullen,  silence.     It  determined  upon  a  deliberate, 
if  not  masterly,  inactivity.     It  never  once,  oh  any  occasion, 
appeared  in  the  District  Court  sitting  in  the  bankruptcy  of 
Thomas  Banks.     It  did  not  object  to,  or  contest,  the  sale  of 
the  Arcade,  when  about  to  be  ordered.     It  Jia  not  forbid  the 
sale,  when  about  to  be  made.     It  did  not  oppose  the  appropria- 
tion of  the  proceeds-  of  sale  towards  the  payment  of  the  first 
and  prior  mortgage.     When  the  report  of  the  commissioners, 
'  appointed  to  settle  the  accounts  of  the  assignee,  was  about  to 
be  homologated  by  the  court,  the  defendant  did  not  oppose  the 
slightest  obstacle,  although  that  report  expressly  assigned  the 
proceeds  of,  the  Arcade  away  from  his  mortgage  towards  the 
satisfaction  of  the  elder  mortgage.     He  made  no  opposition, 
which  is  known,  to  the  erieisure  of  his  mortgage,  either  before 
the  Parish  Court  of  New  Orleans,  or  before  the  Supreme  Court 
of  Louisiana.     If  the  defendant  entertained  any  antipathy  to 
42* 
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the  federal  tribunal,  the  Stat^  courts  remained  open  to  him ; 
but  neither  there  did  he  make  his  appearance,  whilst  any  of 
the  transactions  which  he  now  seeks  to  annul  and  set  aside 
were  in  progress.  He  did  not  before  any  State  court  institnte 
an  hypothecary  action,  or  apply  for  any  order  of  seizure  and 
sale  to  subject  the  Arcade  to  the  payment  of  his  mortgage. 
He  applied  for  no  injunction  to  restrain  the  proceedings  before 
the  District  Court,  nor  to  prevent  the  P&rish  Court  from  eras- 
ing his  mortgage.  The  defendant  was  as  silent  as  the  grave 
until  after  the  whole  proceedings  about  the  Arcade  were 
dosed  in  the  bankrupt  court,  until  after  the  plaintifi  had 
bought  the  property,  without  warning,  paid  the  purchase- 
money,  received  a  clear  title,  and  taken  a  peaceable  and  quiet, 
and,  as  they  had  every  right  to  suppose,  an  undisturbable  pos- 
session, of  what  they  had  fiuriy  bought  and  honestly  paid  for. 

in  diis  stage  ot  the  business,  when  all  seemed  perfectly 
settled,  and  when,  according  to  the  ordinary  course  of  human 
affairs,  and  the  wants  of  quiet  and  repose  in  society,  there 
should  be  a  termination  of  all  controversy,  the  City  Bauk  of 
New  Orleans  for  the  ^rst  time  puts  itself  in  motion,  and,  seek- 
ing to  disregard,  disturb,  and  set  aside  all  that  had  been  pre- 
viously done  in  respect  to  the  Arcade,  commences  in  the  Com- 
mercid  Court  of  New  Orleans  its  hypothecary  action  against 
the  plaintiffs  in  this  writ  of  error,  as  third  parties  in  possession 
of  the  mortgaged  jHroperty.  It  does  not  make  defendants  to 
the  suit,  either  the  New  Orleans  Canal  and  Banking  Company, 
or  the  CairoUton  Railroad  Company,  both  of  which,  as  has 
been  before  stated,  held  mortgages  prior  in  time  and  dignity  to 
that  of  the  City  Bank  of  New  Orleans.  It  charges  no  irregu- 
larity, imputes  no  fraud,  and  does  not  impeach  the  fairness  of 
the  sale.  It  is  founded  exclusively  upon  the  notion,  that  the 
highest' judicial  tribunals  of  the  Stale  and  Union  had  perse- 
veringly  and  deliberately  misinterpreted  the  bankrupt  act ;  and 
.  that,  although  that  act  is  now  dead,  and  years  have  elapsed 
and  millions  of  property  have  changed  hands  under  fiiith  ot 
the  interpretation  given  to  it,  it  is  hot  now  too  late  to  go  back 
and  correct  the  error  into  which  those  tribunals  have  fellen. 
The  court  dismissed  the  action  of  the  City  Bank,  and  it  ap- 
pealed to  the  Supreme  Court  of  Louisiana.  That  court,  revers- 
ing the  decision  of  the  inferior  tribunal,  gave  judgment  for  the 
City  Bank,  to  reverse  which  this  writ  of  error  is  now  prose- 
cuted: 

I.  The  first  ground  on  which  the  plaintiffs  rely  is,  that  the 
first  mortgagee,  being  an  acknowledged  party  to  the  cause, 
gave  his  previous  consent  and  authority  to  the  sale,  and,  after 
it  was  made,  petitioned  the  court  to  receive  the  proceeds,  and 
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actually  did  receive  theniy  towards  the  satWaction  of  his  mort* 
gage,  and  so  ratified  and  confirmed  the  prayious  sale. 

(As  the  decision  of  the  court  did  not  turn  upon  this  point, 
the  argument  is  omitted. ) 

II.  But  it  is  contended  that,  without  any  assent  of  the  first 
mortgagee  to. the  proceedings  of  the  court  in  bankruptcy,  and 
even  in  opposition  to  the  protest  of  that  and  every  other 
encumbrancer,  that  court,  under  the  act  of  Coi^;ress,  had  full 
and  complete  jurisdiction  over  the  mortgaged  property,  had 
ample  power  to  order  its  sale,  and  that  the  sale,  in  virtue  of 
its  authority,  is  valid,  and  biiuling.  upon  all  parties  whatever. 

Nothing,  it  would  seem,  on  principle,  would  be  more  proper 
and  fitting,  than  that  the  assignee  of  the  bankrupt  should  be 
invested  with  all  the  property,  however  encumbered,  rights, 
and  interests  of  the  bankrupt ;  that  he  should  have  power  to 
sell  and  dispose  of  it  to  the  best  advantage,  making  clea^  titles 
to  the  purchasers ;  and  that  he  should  be  obliged,  at  the  same 
time,  to  show  proper  regard  and  pay  due  respect  to  all  liens 
and  encumbrances  existing  on  the  property.  In  no  other  way 
can  a  unity  in  the  administration  of  the  bankrupt's  estate  be 
secured.  In  no  other  way  can  a  speedy  and  definitive  settle- 
ment of  it  be  eflfected.  I£  a  part  of  his  estate,  the  unencum- 
bered part  only,  be  subject  to  the  authority  of  the  assignee, 
and  the  residue  of 'it,  the  encumbered  part,  be  beyond  his  con- 
tieL  and  liable  to  a  difTerent  and  conflicting  administration, 
delay  and  confusi<m  are  inevital^e. 

What  was  so  manifest  and  reasonable  in  itself  was  not 
likely  to  be  overlooked  by  the  wisdom  of  Congress.  Accord- 
ingly, in  the  bankrupt  act,  the  assignee  is  invested  with  the 
fullest  right  and  power  over  the  whole  estate,  rights,  and  inter- 
ests of  the  bankrupt,  of  whatever,  kind  or  nature,  to  the  mm$ 
extent  in  which  the  bankrupt  himself  held  them.  (Third  sec- 
tion of  the  act.)  And  Congress,  looking  to  .the  interest  of  all 
parties  to  have  a  speedy  settlement  of  the  bankrupt's  estate, 
has  inrovided,  (in  the  tenth  section  of  the  act>)  that  it  shall,  if 
practicable,  be  accomplished  within  two  years  after  the  decree 
in  bankruptcy. 

By  the  second  section  of  the  act,  it  is  provided,  that  nothing 
in  the  act  contained  shall  be  construed  to  annul,  destroy,  or 
impair  any  lawful' rights  of  married  women  or  minors,  or  any 
liens,  mortgages,  or  other  securities  on  ixoperty,  real  or  peiw 
sonal,  which  may  be  valid  by  the  laws  of  the  States  respective- 
ly, and  which  are  not  inconsistent  with  the  provisions  of  the 
second  and  fifth  sections  of  the  act 

Under  this  proviso  the  defendant  contends,  that,  as  mort- 
gagee, he  18  exempted  -from  the  operation  of  the  bankrupt 


500  SUPREME  COURT. 

Houston  et  al.  «.  Citj  Bank  of  New  Orleana. 

act ;  that  it  does  not  touch  or  affect  him ;  that  the  property 
which  is  mortgaged  to  him  is  beyond  the  reach  or  control  of 
the  bankrupt  court,  and  that  he  m^y  proceed  when  he  pleases 
to  enforce  his  mortgage  rights,  without  regard  to  the  interests 
of  the  other  creditors  of  the  bankrupt,  and  without  respect  to 
the  requirement  of  the  bankrupt  act  t6  insure  a  speedy  settle- 
ment and  close  of  the  proceedings  in  each  case  in  bankruptcy, 
within  two  years,  if  practicable,  after  the  decree  declaring  the 
bankruptcy. 

These  are  high  pretensions,  and  ought  to  be  fully  and  justly 
weighed.  Undoubtedly,  the  rights  of  all  mortgagees,  in  a  due 
execution  of  the  bankrupt  act,  are  to  be  ftily  respected  and 
enforced,  and  are  not  to  be  annulled,  destroyed,  or  impaired. 
But,  whilst  the  most  liberal  and  full  effect  ought  to  be  given 
to  the  part  of  the  act  which  declares  that  they  shall  not  be  im- 
paired, annulled,  or  destroyed,  full  operation  should  also  be  al- 
lowed to  all  other  parts  of  the  act. 

If  the  -act  can  receive  a  construction  by  which  the  mortgage 
creditor  can  be  made  safe  in  the  receipt  of  the  debt  which  the 
mortgage  was  intended  to  secure,  and  other  creditors  can  be 
allowed  to  receive  what  remains  of  the  mortgaged  property, 
after  that  object  is  accomplished,  that  construction  would  be 
recommended  by  justice  and  equity. 

The  plaintiffs,  contend,  that  the  mortgaged  property  i^ould 
be  fairly  administered  by  the  assignee,  along  with  the  other 
property  of  the  bankrupt;  that' it  should  be  fairly  sold,  in  a 
manner  likely  to  make  it  the  most  productive ;  and  that  out  of 
the  proceeds  the  mortgages  should  be-  first  satisfied,  and  the 
residue,  if  any,  be  applied  to  the  pa3rment  of  the  general  cred- 
itors. And  this,  they  contend,  is  necessary  to  comply  with  the 
provisions  of  the  bankrupt  act.  Far  from  annulling,  destroy- 
ing, or  impairing  the  lien,  they  contend  that  this  course  gives 
to  it  full  and  complete  effect,  securing  the  identical  object  for, 
which  the  mortgage  or  lien  was  created. 

But  the  defendant,  in  effect,  ccMitends  that  the  whole  prop- 
erty of  the  bankrupt,  as  was  manifestly  intended  by  the  bank- 
rupt act,  is  not  vested  in  the  assignee ;  that  a  part  of  that  prop- 
erty, which  happens  to  be  mortgaged,  is  without  the  power  or 
control  of  his  assignee ;  that  it  can  only  be  acted  upon  and  dis- 
posed of  when  the  mortgagee  pleases ;  and,  consequently,  what- 
ever may  be  its  value  or  amount,  whether  it  exceeds  or  not  the 
debt  which  it  was  intended  to  secure,  it  must  jremain  e^cempt 
from  the  power  or  management  of  the  assignee. 

This  is  not  believed  to  be  according  to  the  design  of  the 
bankrupt  act.  That  was  to  subject  the  whole  property  of  the 
bankrupt  to  the  payment  of  all  his  debts,  accordmg  to  their 
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priority  and  privileges.  And  this  design  can  be  best  effectuat- 
ed by  subjecting  die  property  to  a  single  apd  undivided  man- 
agement, under  the  superintendence  of  the  assignee,  acting  in 
obedience  to  one  judicial  tribunal. 

If  the  contrary  be  supposed,  —  if  the  mere  fact  of  the  exist- 
ence of  a  mortgage  withdraws  the  mortgaged  property  from 
the  control  of  an  assignee,  —  what  might  be  the  consequence  ? 
The  mortgage  may  be  illegal  and  invalid,  or  may  be  upon  fnrop* 
erty  amounting  to  a  value  greatly  exceeding  the  debt  intended 
to  be  secured  by  it.  Is  the  property  mortgaged  under  such 
circumstances  to  remaiii  beyond  the  reach  of  the*  assignee  ? 
Does  not  every  view  which  can  be  taken  of  the  subject  lead 
to  the  conclusion,  that  the  entire  property  of  a  bankrupt,  en- 
cumbered and  unencumbered,  should  be  under  the  control  of 
the  assignee,  so  as  tq  be  administered  by  him,  with  due  respect 
to  .liens  or  not,  as  they  may  happen  to  exist  ? 

It  is  further  urged  by  the  defendant,  that,  whilst  his  mort- 
gage is  to  remain  sacred  and  beyond  the  reach  of  the  assignee, 
the  equity  of  redemption  may  be  sold ;  in  other  words,  that  the 
mortgage  property  must  be  sold,  subject  to  the  encumbrance. 
If  the  existence  of  a  mortgage  protects  the  property  against  the. 
operation  of  the  bankrupt  act,  all  '^  lawful  rights  of  married 
women  or  minors,  or  any  liens  or  other  securities  on  property, 
real  or  personal,"  are  equally  entitled  to  the  protection  claimed 
under  the  proviso  of  the  second,  section  of  the  bankrupt  act* 
How  would  it  be  possible  to  make  any  rational  sale  of  the  es- 
tate of  the  bankrupt,  subject  to  these  unascertained  encum- 
brances I  Neither  the  seller  could  possibly  know  the  actual 
value  of  what  he  was  selling,  nor  the  purchaser  what  he  was 
buying.  Both  would  be  acting  perfectly  in  the  daifk.  Between 
the  two  modes  of  selling  the  encumbered  property,  —  that  of 
selling  it  although  shingled  over  with  unknown  liens,  or  liens 
of  unascertained  amount  or  validity,  subject  to  the  whole  of 
them,  or  that  of  fairly  selling  it  upon  ample  notice,  liberated 
from  all  encumbrances,  good  and  bad^and  applying  the  pro- 
ceeds first  to  the  satisfaction  of  all  '<  lawful  rights  of  married 
women  or  minors,  or  any  liens,  mortgages,  or  other  securities," 
and  the  surplus,  if  any,  to  other  creditors,  —  there  cannot  for  a 
moment  be  a  doubt  which  is  fraught  w^h  the  most  equiti*,  jus- 
tice, and  propriety.  The  error  of  the  argument  of  the  defend- 
ant, in  opposition  to  the  latter  mode  of  sale,  consists  in  consid- 
ering it  as  aqnulling,  destroying,' or  impairing  the  lien.  So  far 
from  its  having  that  effect,  the  precise  object  for  which  it  was 
created  is  accomplished  by  applying  the  proceeds  of  the  mort- 
gaged property  to  the  satisfaction  of  the  lien.  <  It  no  more  an- 
nuls, destroys,  or  impairs  the  lien,  than  would  be  done  by  a 
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to  the  peculiar  nature  of  the  liens  and  mortgages  as  consti- 
tuted by  the  laws  of  Louisianii. 

Thus  doubly  fortified  by  the  solemn  and  deliberate  decisions 
of  the  highest  judicial  tribunal  in  the  United  States,  and  the 
highest  judicial  tribunal  of  the  State  of  Louisiana,  the  plaintiffs 
had  some  right  to  suppose  that  they  could  not  be  disturbed  in 
the  possession  of  jnroperty  fairly  purchased,  and  held  by. them 
under  the  sanction  of  these  high  authorities. 

{Mr.  Clay  then  replied  to  Mr.  Sergeant^ a  argument  respect- 
ing the  irregularity  of  the  proceedings.) 

III.  That  the  cahcelment  and  erasure  of  the  defendant's 
mortgage  create  an  absolute  bar  to  any  relief  which  he  now 
seeks  to  subject  the  mortgage  in  the  hands  of  third  parties  to 
his  demand. 

lY.  That  the  defendant,  by  his  culpable  silence  and  non- 
intervention, during  the  whole  proceedings,  firom  beginning  to 
end,  and  terminating  in  the  consummation  of  the  nde  of  the 
mortgaged  property  by  the  passing  of  titles,  has  deprived  him- 
self of  all  right  to  the  aid  and  assistance  of  a  court  of  justice 
to  enforce  his  present  claim. 

(As  the  decision  of  the  court  did  not  turn  upon  either  of 
these  points,  the  argument  is  omitted.) 

Mr.  Chief  Justice  TANET  delivered  the  opinion  of  the  court 

This  case  is  brought  here  by  a  writ'  of  error  directed  to  the 
Supreme  Court  of  the  State  of  Louisiana,  unr.er  the  twenty- 
fifth  section  of  the  act  of  1789.  The  record  is  voluminous, 
and  necessarily  so  from  the  mtture  of  the  controversy  in  the 
State  courts.  But  the  following  sununary  statement  contains 
all  the  facts  material  to  the  question  now  before  this  court 
upon- the  writ  of  error. 

In  1842,  Thomas  Banks,  a  citizen  of  New  Orleans,  was 
declared  a  bankrupt  ipider  the  act  of  Congress  to  establish  a 
uniform  system  of  baiakruptcy,  and  F.  B.  Conrad  appointed 
his  assignee.  At  the  time  of  his  bankruptcy  he  was  the  owner 
of  certain  real  property  in  New  Orleans,  palled  Banks's  Arcade, 
upon  which  he  had  executed  three  severd  mortgages,  all  of 
them  outstanding  and  unsatisfied  at  the  time  he  became  a 
bankrupt.  The  first  was  to  the  New  Orleans  Canal  and  Bemk- 
ing  Company;  the  second  to  the  CarroUton  Railroad  Com- 
pany ;  and  the  third  to  the  City  Bank  of  New  Orleans. 

Upon  the  appUcation  of  the  assignee,  the  District  Court  of 
the  United  States  ordered  those  mortgaged  premises  to  be 
sold,  and  directed  that  the  mortgages  should  be  cancelled,  and 
the  property  sold  free  from  encumbrance,  rendering  to  the 
parties  interested  their  respective  priorities  in  the  proceeds.    It 
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was  accordingly  sold,  and  purchased  by  the  appellants ;  and 
they  having  complied  with  the  terms  of  sale,  conveyances 
have  been  made  to  them  by  the  assignee,  and  possession  de- 
livered. 

Before  the  money  was  paid  by  the  purchasers,  there  were 
some  proceedings  in  the  State  courts  in  order  to  obtain  the 
actual  cancellation  of  these  mortgages  in  the  office  in  which 
they  were  recorded.  But  these  proceedings  are  not  material 
to  the  question  before  this  coilrt,  and  it  is  unnecessary  to  state 
them. 

After  the  sale  was  made  and  reported  by  the  assignee,  the 
New  Orleans  Caxud  and  Banking  Company,  which  held  the 
elder  mortgi^e,  filed  a  petition  in  the  District  Court,  praying 
that  the  proceeds  of  the  sale  might  be  paid  over  to  that  bank ; 
the  whole  amount  for  which  the  property  was  sold  being  in- 
sufficient to  satisfy  the  debt  due  oh  that  mortgage.  The  said 
bank  had,  it*  aj^iears,  before  this  application  was  made,  con- 
sented to  the  sale  by  the  assignee,  and  agreed  that  the  mort- 
gages in  its  fiivor  should  be  cancelled,  for  the  purpose  of  giving 
titles  to  the  purchasers,  reserving  its  rights  to  be  paid  first  out 
of  the  proceeds. 

But  neither  the  CarroUton  Railroad  Company  nor  the  City 
Bank  of  New  Orleans  appeared  in  the  District  Court  in  any 
of  the  proceedings  hereinbefdre  mentioned,  although  regularly 
notified.  Nor  did  either  of  them  exhibit  or  prove  any  claim 
ag^st  the  bankrupt's  estate,  nor  assent  or  object  to  the  sale, 
or  to  any  of  the  proceedings  therein. 

;  Subsequently,  however,  and  after  the  proceedings  upon  this 
subject  in  the  District  Court  had  been  completed,  and  the  pur- 
cha^rs  had  complied  with  the  terms  of  sale,  and  received  their 
titles  firom  the  assignee,  and  been  placed  in  possession  of  the 
premises,  the  City  Bank  of  New  Orleans,  which  held  the  third 
mortgage,  instituted  a  suit  •  in  the  Conunercial  Court  of  the 
State,  for  the  purpose  of  charging  the  property  in  the  hands 
of  the  purchasers  with  the  money  due  on  its  mortgage-.  The 
purchasers  resisted  the  claim,  upon  the  ground  that  they  were 
entitled  to  hold  the  property  firee  and  discharged  from  this  en- 
cumbrance, under  the  sale  made'  to  tKem  by  the  assignee,  as 
hereinbefore  stated.  And  the  Commercial  Court  having  de- 
cided in  favor  of  the  validity  of  this  defence,  the  bank  appealed 
to  the  Supreme  Court  of  the  State,  where  the  question  was 
raised  and  argued,  whether,  under  the  act  of  Congress  estab- 
lishing a  uniform  system  of  bankruptcy*,  the  purchiosers  were 
entitl^  to  hold  the  premises  firee  and  discharged  firom  the  mort- 
gage to  the  City  Bank. 

Upon  this  question  the  Supreme  Court  reversed  the  judg- 
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ment  of  the  Ckmimeicial  Courts  and  adjudged  that  the  property 
/ahould  be  seized  by  the  sheriff,  and  sold  to  satisfy  the  demand 
of  the  bank.  And  it  is  this  judgment  of  the  Supreme  Court 
of  iiOuisiana  that  is  now  before  this  court  for  revision. 

The  record  manifestly  presents  a  case  within  the.  twenty- 
fifth  section  of  the  act  of  Congress  of  1789,  and  the  jurisdic- 
tion of  this  court  has  not  been  disputed.  The  authority  of 
the  District  Court  of  the  United  States  to  order  the  sale  of  the 
property  free  from  and  discharged  of  the  encumbrances,  as 
mentioned  in  the  proceedings,  was  drawn  in  question,  and  the 
decision  of  the  Supreme  Court  of  the  State  was  against  the 
validity  of  the  authority  thus  exercised  by  the  District  Court 
And  this  is  the  only  question  upon  which  this  court  is  author- 
ized to  pass  judgment ;  for  the  same  section  of  the  act  of  1789, 
which  gives  junsdiction  in  the  cases  therein  enumerated,  for- 
bids it  to  be  exercised  over  any  other  question  which  may  have 
arisen  in  the  case,  or  been  decided  by  the  State  court. 

The  questibn,  then,  to  be  decided  by  this  court  is  simply 
this :  —  Are  the  purchasers  under  the  sale  made  by  the  assignee 
of  Thomas  Banks,  as  hereinbefore  stated,  under  the  authority 
of  the  District  Court,  entitled  to  hold  the  property  free  and 
discharged  firom  the  mortgage  and  encumbrance  of  the  City 
Bank? 

With  every  respect  for  the  learned  State  court  which  has 
decided  against  the  right  of  the  purchasers,  we  cannot  persuade 
ourselves  that  it  can  be  either  necessary  or  proper,  at  this  day, 
for  this  court,  in  deciding  a  case  like  this,  to  enter  into  an 
argument  upon  the  construction  of  the  bankrupt  law,  in  order 
to  vindicate  its  judgment.  The  power  of  the  District  Court 
over  mortgages,  in  cases  of  bankruptcy,  was  fully  argued  and 
considered  in  the  two  cases  reported  in  3  Howard,  292,  and 
426,  as  appears  by  the  opinions  delivered  by  the  court,  and  the 
opinions  of  the  justices  who  dissented.  But  whatever  differ- 
ence of  opinion  existed  as  to  some  of  the  jvopodtions  main- 
tained in  these  cases  by  the  majority  of  the  court,  there  has 
been  no  division  of  opinion  upon  a  question  like  the  one  pre- 
sented in  this  record.  And  the  court  are  unanimously  of  opin- 
ion, that  the  sale  made  by  the  assignee  of  the  jvoperty  in  ques- 
tion is  valid,  and  that  the  purchaser^  are  entitled  to  hold  it  free 
and  discharged  from  the  mortgage  to  the  City  Bank,  and  firom 
all  other  encumbrances  mentioned  in  the  {nrooeedings. 

The  judgment  of  the  Supreme  Court'  of  Louisiana  most 
therefore  be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
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record  from  the  Supreme  Court  of  the  State  of  Louisiana,  and 
was  u^ued  by  counsel.  On  consideration  whereof,  it  is  now 
here  oi^ered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be  and  the  same  is  here- 
by reversed,  with  costs,  and  that  this  cause  be  and  the  same  m 
hereby  remanded  to  the  said  Supreme  Court,  to  be  proceeded 
with  in  conformity  to  the  opinion  of  this  court,  and  as  to  law 
and  justice  shall  appertain. 


Tbx  Wsst  Snrsa  Budoe  Cokpant,  PiJLiimrFs  in  Baaoi,  v.  Joseph 
.  Diz  AND  THE  Towns  of  Beattlsboeo*  and  Dummsrston,  in  the 
CouNTT  op  Windham,  Defendants  in  eeeob. 

The  West  Ritbe  Bridge  Cokpant,  Plaintiffs  in  ^beoe,  v.  The 
Towns  op  BsATTLEBotio*  and  Dummeeston,  in  the  Coitntt  of 
Windham,  and  Joseph  Diz,  Asa  Botden,  and  P^inbas  Undebt 
wood,  Defendants  in  beboe. 

A  bridge,  held  bj  tn  hiooqKwated  oompany,  niider  a  charter  firom  a  State,  may  be 
coQaemned  ana  taken  aa  part  of  a  pablio  road,  Under  the  lawa  of  that  State. 

Thia  charter  waa  a  contract  between  the  State  and  the  oompanj,  bat,  like  all  pri- 
vate righti,  it  ia  aabject  to  the  right  of  eminent  domain  in  the  State. 

The  Conatitation  of  the  United  Btatea  cannot  be  ao  conatnied  aa  to  take  away  thia 
right  from  the  Statea. 

Nor  doea  the  exereiae  of  the  r^ht  of  eminent  domain  interftra  with  the  iayiolability 
of  oontracta.  All  property  ii  held  by  tenure  from  the  State,  and  all  contracta  are 
made  aobject  to  tne  right  of  eminent  domain.  The  contract  ia,  thereftnre,  not 
Tiolated  by  the  exeroiie  of  the  right 

The  Constitution  of  the  United  Statea  intended  to  prohibit  all  auoh  lawa  impairing 
the  obli|^tion  of  contracta  aa  interpolate  aome  new  term  or  condition,  foreign  to  . 
the  origmal  agreement. 

Property  held  by  an  incorporated  company  atanda  upon  the  aame  footing  with  that 
held  Dy  an  inoiTidoal,  and  a  ftanchiae  cannot  be  aiatinguiahed  from  other  prop- 
erty. 

These  cases  were  brought  up,  by  d  writ  of  error  issued  un« 
der  the  twenty-fifth  section  of  the  Judiciary  Act,  firom  the  Su- 
preme Court  of  Judicature  of  the  State  of  Vermont. 

In  1796,  the  legislature  of  Yermont  passed  an  act,  entitled, 
"  An  act  granting  to  John  W.  Blake,  Calvin  Knowlton,  and 
their  associates,  the  privilege  of  building  a  loU-bridge  over 
West  River,  in  Brattleboro'." 

The  first  section  enacted  that  Blake,  Enowhon,  and  their 
associates,  should  be  and  continue  a  body  politic  and  corporate, 
by  the  name  of  the  West  River  Bridge  Company,  for  one  hun- 
dred years ;  and  that  they  should  have  the  exdlusive  privilege 
of  erecting  and  continuing  a  bridge  over  West  Rivet,  within 
four  miles  firom  the  place  where  said  stream  united  with  Con- 
necticut River. 
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ment  of  the  Ckmimercial  Court,  and  a4jtidged  that  the  property 
/ahonld  be  seized  by  the  sheriff,  and  sold  to  satisfy  the  demand 
of  the  bank.  And  it  is  this  judgment  of  the  Supreme  Court 
of  iiOuisiana  that  is  now  before  this  court  for  revision. 

The  record  manifestly  presents  a  case  within  the.  twenty- 
fifth  section  of  the  act  of  Congress  of  1789,  and  the  jurisdic- 
tion of  this  court  has  not  been  disputed.  The  authority  of 
the  District  Court  of  the  United  States  to  order  the  sale  of  the 
property  free  from  and  discharged  of  the  encumbrances,  as 
mentioned  in  the  proceedings,  was  drawn  in  question,  and  the 
decision  of  the  Supreme  Court  of  the  State  was  against  the 
validity  of  the  authority  thus  exercised  by  the  District  Court. 
And  this  is  the  only  question  upon  which  this  court  is  author- 
ized to  pass  judgment ;  for  the  s^me  section  of  the  act  of  1789, 
which  gives  junsdiction  in  the  cases  therein  enumerated,  for- 
bids it  to  be  exercised  over  any  other  question  which  may  have 
arisen  in  the  case,  ot  been  decided  by  the  State  court. 

The  questibn,  then,  to  be  decided  by  this  court  is  simply 
this :  —  Are  the  purchasers  under  the  sale  made  by  the  assignee 
of  Thomas  Banks,  as  hereinbefore  stated,  under  the  authority 
of  the  District  Court,  entitled  to  hold  the  property  free  and 
discharged  from  the  mortgage  and  encumbrance  of  the  City 
Bank? 

With  every  respect  for  the  learned  State  court  which  has 
decided  against  the  right  of  the  purchasers,  we  cannot  persuade 
ourselves  that  it  can  hQ  either  necessary  or  proper,  at  this  day, 
for  this  court,  in  deciding  a  case  like  this,  to  enter  into  an 
argument  upon  the  construction  of  the  bankiupt  law,  in  order 
to  vindicate  its  judgment.  The  power  of  the  District  Court 
over  mortgages,  in  cases  of  bankruptcy,  was  fully  argued  and 
considered  in  the  two  cases  reported  in  3  Howard,  292,  and 
426,  as  appears  by  the  opinions  delivered  by  the  court,  and  the 
opinions  of  the  justices  who  dissented.  But  whatever  differ- 
ence of  opinion  existed  as  to  some  of  the  propositions  main- 
tained in  these  cases  by  the  majority  of  the  court,  there  has 
been  no  division  of  opinion  upon  a  question  like  the  one  pre- 
sented in  this  record.  And  the  court  are  unanimously  of  opin- 
ion, that  the  sale  made  by  the  assignee  of  tjbe  property  in  ques- 
tion is  valid,  and  that  the  purchaser^  are  entitled  to  hold  it  free 
and  discharged  from  the  mortgage  to  the  City  Bank,  and  from 
all  other  encumbrances  mentioned  in  the  proceedings. 

The  judgment  of  the  Supreme  Court  of  Louisiana  must 
therefore  be  reversed. 

Order. 

Tins  cause  came  on  to  be  heard  on  the  transcript  of  the 
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record  from  the  Supreme  (Tourt  of  the  State  of  Looisiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  oidered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be  and  the  same  is  here- 
by reversed,  with  costs,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  Supreme  Court,  to  be  proceeded 
with  in  conf<»mity  to  the  opinion  of  this  court,  and  as  to  law 
and  justice  shall  appertain. 


Tbx  Wbst  Bftsr  Bbidoe  Cokpant,  pLUNTirFs  IN  sRKoi,  r.  Joseph 
Diz  AND  THS  Towns  op  Bkattlkbobo*  and  Dummsrston,  in  tbb 
County  op  Windham,  Dependants  in  BaaoB. 

The  West  RnrBB  Bridge  Cokpant,  Plaintipps  in  ^brob,  v.  The 
Towns  op  BbattleboBo*  and  Dubcmbbston,  in  the  Coitntt  op 

WiNDBAK,  AND    JOSEFH  DiX,  AsA  BOTDEN,  AND    PklNBAS  UnDEBt 

wood,  Dutendants  in  ebbob. 

A  bridge,  held  by  tn  inooqKwated  oompanj,  adder  a  charter  firom  a  States  may  be 
conoemned  ana  taken  aa  part  of  a  pablic  road,  imder  the  lawa  of  that  State. 

Thia  charter  waa  a  contract  oetween  the  State  an4  the  oompanj,  but,  like  all  prip 
vate  righta,  it  ia  aobiect  to  the  right  of  eminent  domain  in  the  State. 

The  Conatitation  of  tne  United  Btatea  cannot  be  ao  oonatnied  aa  to  take  away  thia 
right  from  the  Statea. 

Nor  doea  the  exereiae  of  the  r^ht  of  eminent  domain  interihra  with  the  iaTiolabtlity 
of  oontracta.  All  property  is  held  by  tenure  fIrom  the  State,  and  all  eontracta  are 
made  aobject  to  ine  right  of  eminent  domain.  The  contract  ia,  thereftnre,  not 
Tiolated  by  the  exereiae  of  the  right 

The  Constitution  of  the  United  Statea  intended  to  prohibit  all  9a6h  laws  im^wiring 
the  obligation  of  eontracta  aa  interpolate  aome  new  term  or  condition,  foreign  to  . 
the  origmal  agreement. 

Property  iield  by  an  incorporated  company  standa  om>n  the  same  footing  with  that 
held  by  an  inaividual,  and  a  ftanchiae  caimot  be  oiatinguiahed  from  oiher  prop- 
erty. 

Thbse  cases  were  brought  up,  by  d  writ  of  error  issued  un- 
der the  twenty-fifth  section  of  the  Judiciary  Act,  firom  the  Su- 
preme Court  of  Judicature  of  the  State  of  Vermont. 

In  1796,  the  legislature  of  Vermont  passed  an  act,  entitled, 
"  An  act  granting  to  John  W.  Blake,  Calvin  Knowlton,  and 
their  associates,  the  privilege  pf  building  a  toU-bridge  over 
West  River,  in  Brattleboro'." 

The  first  section  enacted  that  Blake,  Enowhon,  and  their 
associates,  i^ould  be  and  continue  a  body  politic  and  corporate, 
by  the  name  of  the  West  River  Bridge  Company,  for  one  hun- 
dred years ;  and  that  they  should  have  the  exdlusive  privilege 
of  erecting  and  continuing  a  bridge  over  West  Rivet,  within 
four  miles  firom  the  place  where  said  stream  united  with  Con- 
necticut River. 
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The  second  section  fixed  the  rate  of  tolls. 

The  third  section  enacted,  that,  at  the  expiration  of  forty 
years  from  the  1st  of  December,  1796,  the  judges  of  the  Su- 
preme Court  should  appoint  commissioners  to  examine  tba 
books  and  accounts  of  the  company ;  and  if  it  should  appear 
that  the  net  jnroceeds  should  have  averaged  a  larger  sum  than 
twelve  per  cent,  per  annum,  the  judges  should  lessen  the  tolls, 
provided  they  did  not  reduce  them  so  low  as  to  prevent  the 
proprietors  from  receiving  twelve  per  cent. 

The  remaining  sections  provided  for  the  government  of  the 
company,  for  their  keeping  the  bridge  in  good  repair,  &c.,  &c. 

During  the  years  1795,  1796,  and  1797,  the  company  built 
tfie  bridge. 

In  1799,  Josiah  Arms  conveyed  to  the  company  a  small 
joece  of  \anif  about  two  acres,  lying  on  the  south  bank  of 
West  River. 

In  1803,  the  legislature  passed  a  supplement  to  the  charter, 
which  altered  the  rate  of  tolls,  but  left  the  remaining  parts  of 
it  unaltered! 

In  November,  1839,  the  legislature  passed  an  act  entitled,  "An 
act  relating  to  highways,"  in  and  whereby  it  was  enacted  and 
provided,  that  "whenever  there  shall  be  occasion  for  any  hew 
highway  in  any  town  or  towns  in  this  State,  the  Supreme  and 
County  Courts  shall  have  the  same  power  to  take  any  real  estate, 
easement,  or  franchise  of  any  turnpike,  or  other  corporation, 
when,  in  their  judgment,  the  public  good  requires  a  public  high- 
way, which  such  courts  now  have,  by  the  laws  of  this  State/  to 
lay  out  highways  over>individual  or  private  property ;  and  the 
same  power  is  granted,  and  the  same  rules  shall  be  observed, 
in  making  compensation  to  all  such  corporations  and  persons, 
whose  estate,  easement,  franchise,  or  rights  shall  be  taken,  as 
are  now  granted  and  provided  in  other  cases ;  provided,  that 
no  such  real  estate,  easement,  or  franchise  shall  be  taken  in 
the  manner  and  for  the  purposes  aforesaid,  unless  the  whole  of 
sulch  real  estate,  easement,  or  franchise  belonging  to  said  cor- 
poration shall  be  taken,  and  compensation  made  therefor." 

On  the  25th  of  August,  1842,  Joseph  Dix  and  fifty-four  other 
persons  presented  the  following  petition  to  the  County  Court 
for  the  county  of  Windham :  — 

-^f  That  the  public  highway  or  stage-road^  leading  from  the 
stage-house  of  Henry  Smith,  in  Brattleboro',  through  the  i^orth- 
erly  pert  of  said  town,  and  through  the  town  of  Dummerston, 
to  the  south  line  of  Putney,  in  said  county,  has  fcwr  a  long  time 
been  a  subject  of  great  complaint,  both  on  account  of  the  steep 
and  dangerous  hills,  and  the  great  difficulty  of  keeping  the 
same  in  repair,  as  now  travelled.     That  various  and  repeated 
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attempts  have  been  made  to  improve  the  same,  with  little  suc- 
cess. Your  petitioners  further  represent,  that)  from  actual  sur* 
vey  and  admeasurement,  they  are  confident  a  highway  may  be 
laid  between  said  termini,  and  made  at  a  moderate  expense, 
which  will  avoid  most  of  the  hills  and  be  perfectly  satisfactory 
to  the  public.  Your,  petitioners  are  aware  that  some  altera- 
tions have  recently  been  made  on  said  route  by  a  committee 
of  this  court,  upon  the  petition  of  Paul  Chase  and  others,  and 
that  indictments  are  now  pending  against  said  towns  for  not 
making  the  same ;  but  your  petitioners  believe  that  said  com- 
mittee, in  ordering  said  alterations,  aie  influenced  by  the  soli- 
citations of  inter^ted  individuals,  rather  than  the  public  good, 
and  that  if  said  alterations  are  worked,  they  would  form  but 
little  improvements,  and  that  the  public  will  never  be  satisfied 
until  said  highway  is  laid  on  the  best  possible  route ;  and  fur- 
ther, that  it  will  cost  as  much  to  make  said  alterations,  (which 
we  consider  to  be  useless,)  as  it  will  to  make  a  good  travelling 
road  on  the  route  contemplated  by  the  petition. 

''And  yoiir  petitioners  further  represent,  that  the  toll-bridge 
across  West  River,  on  said  route  in  Brattleboro',  owned  by  the 
West  River  Bridge  Corporation,  is,  and  for  a  long  time  has 
been,  a  sore  grievance,  both  to  the  trai^eller  and  the  inhabitants 
of  the  towns  in  the  vicinity,  who  have  occasion  to  pass  and 
repass,  traivel  and  labor,  on  said  highway;  and  however  the 
legislature  in  the  infancy  of  the  State  may  have  exercised  a 
sound  discretion  in  granting  said  toll-bridge,  yet,  in  the  present 
improved  and  thriving  condition  of  the  inhabitants,  your  peti- 
tioners are  unable  to  discover  any  good  reason  why  said  gnev- 
ance  should  longer  be  endured,  or  why  the  wealthy  town  of 
Brattleboro'  should  not,  as  well  as  other  towns  much  less  able, 
sustain  a  free  bridge  across  West  River.  Your  petitiuaers 
therefore  pray  the  court,  by  an  able,  judicious,  and  disinterested 
committee,  to  cause  said  rout^  to  be  surveyed,  and  such  alterar- 
tions  and  improvements  to  be  made  in  the  old  road,  or  a  new 
(me  to  be  laid,  as  the  public  good  may  require ;  and  also  to 
take  the  real  estate,  easement,  or  franchise  of  the  '  West  River 
Bridge  Company,'  a  corporation  owning  the  aforesaid  toll- 
bridge,  for  the  purpose  of  making,  a  free  road  and  bridge  across 
said  river,  agreeable  to  the  statute  in  such  case  jnade  and  jnro- 
vided ;  and  as  in,  duty  bound  will  ever  pray." 

In  conformity  with  the  above  prayer,  the  court  appointed 
three  persons  to  examine  the  [uremises  and  make  report. 

In  May,  1843,  the  commissioners  reported  that  they  had  ex- 
amined the  premises,  and  were  unanimously  of  opinion  that  a 
new  road  ought  to  be  laid  out  over  a  considerable  portion  of 
the  distance  between  the  termini  mentioned  in  thie  petition, 
43» 
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which  road,  they  said,  they  had  caused  to  be  surveyed  and  laid 
out.     The  report  then  proceeded  as  follows :  — 

'<  The  said  commissioners  also  examined  the  toll-bridge 
across  West  River  in  BraUleboro',  and  have  taken  into  consid- 
eration the  propriety  of  laying  a  free  road  across  said  bridge,  at 
the  expense  of  said  town  of  Brattleboro',  as  contemplated  by 
said  petition  ;  and  in  this  the  said  commissioners  were  unani- 
moudy  of  the  opinion,  that  public  good  required  that  the  real 
estate,  easement,  or  franchise  of  the  West  River  Bridge  Corpo- 
ration should  be  taken,  and  compensation  made  therefor,  that 
said  toll-bridge  might  thereafter  become  a  free  bridge.  The 
said  commissioners  have  therefore  assessed  to  the  said  West 
River  Bridge  Corporation  the.sum  of  four  thousand  dollars,  to 
be  paid  ^to  the  said  West;  River  Bridge  Corporation  out  of  the 
treasury  of  said  town  of  Brattleboro',  in  full  compensation  for 
all  real  estate,  easement,  or  franchise  belonging  to  said  corpora- 
tion, which  real  estate,  easement,  or  franchise  is  situate  in  said 
town  of  Brattleboro',  near  the  mouth  of  West  River,  and  is 
supposed  to  be  more  particularly  described  in  a  deed  from  Jo- 
siah  Ames  to  the  West  River  Bridge  Company,  dated  on  the 
first  day  of  April,  in  the  year  seventeen  hundred  and  ninety- 
nine,  and  recorded  in  Brattleboro'  records  of  deeds,  liber  D, 
page  203,  containing  two  acres  of  land,  be  the  same  more  or 
less,  with  a  covered  bridge,  gate,  toll-house,  bam,  and  other 
buildiugs  thereom 

THOMAS  P.  HAMMOND, 
JULIUS  CONVERSE, 
ISAAC  N.  CUSHMAN, 

To  this  report^  the  West  River  Bridge  Company,  the  town 
of  Brattleboro',  the  town  of  Dummerston,  and  the  persons  who 
were  entitled  to  diunages  for  the  loss  of  land,  &c.,  all  filed  ob- 
jections. 

The  town  of  Brattleboro'  filed  five  objections,  the  last  of 
which  was  as  follows :  — 

*'  5.  Because  it  does  not  appear  from  said  report,  and  is  not 
true  in  fact,  that  there  was,  or  that  said  commissioners  consid- 
ered that  there  was,  any  occasion  for  any  new  highway  on 
said  route  within  a  great  distance,  to  wit,  within  two  miles  of 
said  bridge." 

The  town  of  Dummerston  filed  ten  objections,  the  first  four 
of  which  are  as  follows :  — 

'<  1.  Because  said  commissioners  proceeded  in  said  report  to 
discontinue  the  Indited  Road,  so  called ;  a  road  of  which  the 
petitiottof  Joseph  Dix^md  o^ers  did  not  ask  the  discontinu- 
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ance;  a  road  which  said  town  was  then  liable  to  make,  and 
has  since  raised  money  to  make. 

'<  2.  Because  the  acceptance  of  said  report  would  render  the 
maintenance  of  two  roads  neceamry  through  a  large  part  of  Uie 
town,  while  the  patural  difficulties  are  so  great,  that,  with  only 
one,  die  burdens  of  said  town,  when  compared  with  its  means, 
are  unusually  onerous. 

**  3.  That  said  sunreyed  route,  or  Nnrse  Swamp  route,  so 
called,  is  a  longer,  more  wet,  and  more  expensive  route,  be- 
tween the  termini  in  question. 

<<  4  That  said  commissioners  were  partial,  prejudiced,  and 
mistaken ;  and  acted  under  the  influence  of  misrepresentations 
made  by  interested  persons." 

The  persons  to  whom  damages  were  awarded  by  the  report 
were  fifteen  in  number.  Eleven  of  these  filed  six  objections, 
the  first  of  which  was  as  follows :  - — 

"  1.  Because  the  said  commissioners  were  partial,  prejudiced, 
and  mistaken,  and  acted  under  the  misrepresentations  made  by 
interested  persons." 

The  West  River  Bridge  Company  filed  seven  objections,  the 
sixth  of  which  stated  the  charter,  their  observance  of  it,  and 
their  desire  for  its  continuance. 

In  November,  1843,  the  case  was  tried,  and  the  report  of  the 
commissioners  was  accepted*  The  two  towns  were  ordered  to 
pay  the  damages  awarded  to  the  persons  through  whose  lands 
the  road  was  laid  out,  and  **  the  town  of  Brattlehoro'  to  pa]^  to 
the  West  River  Bridge  Company  ^he  sum  of  damages,  as  as- 
sessed by  said  commissioners,  by  the  31st  day  of  May,  1844; 
and  that  said  bridge  be  opened  for  the  free  public  travel  by  the 
1st  day  of  June,  1844" 

In  February,  1844,  a  writ  of  certiorari  was  sued  out  from 
the  Supreme  Court,  whereby  the  whole  proceedings  of  the 
County  Court  were  brought  up  for  review.  Upon  the  argument, 
the  West  River  Bridge  Comptoy,  in  addition  to  the  exceptions 
which  they  had  presented  to  the  court  below,  filed  the  two  fol- 
lowing :  — 

'<  First.  That  the  said  statute  of  this  State,  having  been 
enacted  long  after  the  said  grant  by  the  same  State  of  the  said 
fi-anchise  of  toll  to  the  said  West  River  Bridge  Corporation, 
and  long  after  the  said  grant  was  accepted  and  acted  on  by  the 
said  corporation j'  is  of  no  validity  for  the  purpose  of  authorizing 
the  taking  of  the  said  franchise  against  the  consent  of  said  cor- 
poration, or  the  VsLjing  out  of  a  nee  public  highway  over  and 
upon  the  said  bridge,  on  the  ground  that  the  said  statute,  if  it 
purports  to  authorize  the  proceeding  aforesaid,  is  a  violation 
of  the  contract  of  this  State  with  the  said  corporation,  and  is 
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therein  repugnant  to  that  clause  of  the  Constitation  of  the 
United  States  which  provides  that  no  State  shall  pass  any  law 
imp^i^ng  the  obligation  of  contract 

*<  Secondly.  That  inasmuch  as.it  is  apparent  upon  the  said 
record,  and  proofs  filed  in  said  cause,  copies  of  which  are  here- 
unto annexed^  that  there  is  no  occasion  for  any  new  highway 
within  the  said  town  of  Brattleboro',  near  said  bridge ;  and  that 
no  new  highway  is  in  foct  laid  out,  or  adjudged  to  be  laid  out, 
within  the  distance  of  two  miles  from  either  terminus  of  said 
bridge ;  and  that  the  damages  awarded  to  the  said  West  River 
Brieve  Company  are  grossly  inadequate  as  a  compensation  for 
the  value  of  the  corporate  finnchis^,  and  other  property  ad- 
judged to  be  taken ;  the  taking  of  the  said  franchise,  and  lay- 
ing out  of  the  said  free  public  highway  over  and  upon  the  said 
bridge,  by  the  judgment  of  the  said  County  Court,  under  such 
circumstances,  a  mere  evasion,  under  color  of  law,  of  the  said 
provision  of  the  Constitution  of  the  United  States,  and  an  ex- 
ercise of  authority  under  this  State  which  is  wholly  invalid  as 
against  the  said  West  River  Bridge  Company,  on  the  ground 
of  its  being  repugnant  to  the  constitutional  provisions  afore- 
said." 

The  Supreme  Court  passed  the  following  judgment:  — 

"  And  thereupon,  after  hearing  the  respective  parties  by  their 
coimsel,  upon  their  respective  allegations,  and  the  said  excep- 
tions in  said  record  contained,  it  is  considered,  ordered,  and  ad- 
judged by  the  court  here,  that  the  statute  aforesaid  was  and  is 
valid  for  the  purpose  of  taking  the  said  franchise,  and  laying 
out  the  said  free  public  highway  over  and  upon  the  said  bridge ; 
and  that  the  same  was  and  is  in  no  wise  repugnant  to  the  Con- 
stitution of  the  United  States ;  and  that  the  said  proceedings 
of  the  said  County  Court  were  a  lawful  exercise  of  the  au- 
thority of  the  State  under  the  said  statute,  and  neither  repug- 
nant to  lior  an  evasion  of  the  provisions  of  the  said  QonstiCu- 
tion ;  and  that  there  is  no  error  in  the  record  and  proceedings 
aforesaid ;  and  that  the  said  defendant  parties  recover  tlmr 
costs." 

To  review  this  judgment,  a  writ  of  error  brought  the  case 
up  to  this  court. 

It  was  argued  by  Mr.  Webster  and  Mr,  CoUamer^  on  behalf 
of  the  plaintiffs  in  error,  and  Mr.  Phelps,  for  the  defendants  in 
error.  On  both  sides  argumentative  briefs  were  filed ;  and  al- 
though all  the  counsel  added  many  illustrations  and  arguments, 
orally,  to  their  respective  briefs,  in  the  progress  of  discussion, 
yet  the  reporter  thmks  it  the  safer  course  to  reprint  the  brieft 
themselves. 
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Mr.  WA$ter  and  Mr.  CoUamer^  for  the  plaintiffB  in  error. 

In  the  townabip  <tf  Brattleboro',  in  Termont,  A.  D.  1795, 
there  was  a  public  highway  along  the  west  bank  of  Connecti- 
cut River,  and  passing  across  West  River,  a  tributary  of  the 
Connecticut,  which  public  highway  was  re-sunreyed  that  year, 
and  ever  his,  and  still  does,  continue  unaltered  within  said 
town.  This  re-sunrey  was  under  an  act  of  1795.  (Whitney's 
affidarit,  and  copy  of  survey;  Reccnrd,  pp.  34^  36.) 

in  1796,by  an  act  of  the  Iraislature  of  Termont,  the  plain- 
tiffs were  created  a  corporation  for  one  hundred  years,  with  the 
exclusive  privilege  of  erecting  and  continuing  a  toll-bridge 
over  West  River,  within  four  miles  of  the  place  where  that 
stream  unites  widi  Connecticut  River,  and  tlM  rate  of  toll  was 
fixed  by  said  9Ct.  The  act  provided  that  the  bridge  should  be 
built  where  the  road  was  to  be  surveyed,  and  within  tWo  years, 
and  it  was  so  done.  (Charter,  Rec<^  p.  26,  ^  4,  and  proviso 
to  ^  6,  p.  2a) 

The  act  farther  provided,  that,  at  the  expiration  of  forty 
years,  the  outlay  and  inccmie  of  the  plaintiffs  might  be  exam- 
ined by  commissioners,  appointed  by  the  Supreme  Court ;  and, 
if  the  plaintiffs  had  realirod  more  than  twelve  per  cent,  per 
annum,  the  court  might  reduce  the  tolls  so  as  to  yield  only 
that  amount  The  plaintifb,  within  the  limited  time,  erected 
the  bridge,  and  have  ever  since  sustained  it,  having  several  times 
rebuilt  it ;  and  now,  at  great  expense,  have  erected  so  large  a 
part  of  it  with  stone,  that  to  sustain  it  is  much  less  expense 
than  formerly,  and  the  firanchise  and  bridge  aipe  now  of  great 
value,  to  wit,  of  the  value  of  ten  thousand  dollars.  (Record, 
p.66w) 

By  the  general  law  of  Yermont  telating  to  highways,  the 
County  Court,  on  petition,  may  appoint  commissioners  to  lay 
out  highways  witlun  the  county,  who  survey  the  way  and 
assess  the  damage  to  the  landholders,  and  make  report  to  the 
court,  who  thereupon  make  their  ordiers  accordingly ;  and  the 
same  power  is  given  to  the  Supreme  Court,  in  laying  highways 
into  two  or  more  counties.  (Revised  Statutes  of  Vermont, 
p.  653.) 

In  November,  1839,  the  legislature  passed  <*an  act  relating 
to  highways,"  which  provided,  ''  whenever  there  shall  be  oc- 
casion ton  any  new  highway  in  any  town  or  towns  within  this 
State,  the  Supreme  and  County  Courts  shall  have  the  same 
power  to  take  any  real  estate,  easement,  or  franchise  of  any 
turnpike  or  other  corporation,  when  in  their  judgment  the 
public  good  requires  a  public  highway,  which  such  courts  now 
have,  by  the  laws  of  the  State,  to  lay  out  highways  over  indi- 
vidual or  private  property ;  and  the  same  power  is  granted,  and 
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the  same  rules  diall  be  obsorved,  in  making  c<Hnpeilgation  to 
all  such  corporations  and  persons  whose  estate,  easement,  fran- 
chise, or  right  shall  be  taken,  as  are  now  granted  and  proYided 
in  other  cases ;  provided  that  no  such  real  estate,  easement,  at 
franchise  shall  be  taken  in  the  manner  and  for  the  purpose 
aforesaid,  unless  the  whole  of  such  real  estate,  easement,  or 
franchise  belonging  to  said  corporation  shall  be  taken,  and 
compensation  made  therefor." 

In  1842,  a  petition  was  presented  to  the  County  Court  of  the 
county  of  Windham,  Yermont,  pmying  for  a  re-surrey  and  im- 
provements in  the  highway,  beginning  in  the  village  of  Brat- 
tleboro',  and  leading  north  across  this  bridge,  and  thence  north* 
to  and  through  the  town  of  Dummerston ;  and  in  relation  to 
this  bridge;  it  is  represented  in  the  petition  as  a  great  "  griev- 
ance, and  should  no  longer  be  endured";  and  pmying  that 
said  road  be  re-surveyed,  and  the  real  estate,  easement,  or  firan* 
chise  of  the  '*  West  River  Bridge  Company"  should  be  taken 
for  the  purpose  of  making  a  firee  road  and  bridge  across  said 
river.  On  that  petition  the  court  appointed  commisBioners, 
who  proceeded,  to  examine  the  road  and  decide  in  the  premises. 

They  surveyed  and  laid  out  a  road  in  this  manner,  (as  ap- 
pears. Record,  p.  17,}  beginning  at  Brattleboro'  village,  about 
one  mile  south  of  this  brkige,  and  following  the  ezistiiig  high- 
way to  and  across  the  bridge,  and  thence  north  ot  the  bridge 
two  miles,  without  making  any  alteration  whatever.  (Record, 
p.  32,  and  Report,  p.  17.)  They  then  repcnrt  changes  in  the 
highway,  all  but  fifty  rods  of  which  is  in  Dummerston ;  and, 
as  to  this  bridge,  the  commissioners  report  as  follows :  — 

"  The  9aid  commissioners  also  examined  the  toll-bridge 
across  West  River,  in  Biattleboro',  and  have  takoi  into  con- 
sideration the  propriety  of  laying  a  firee  road  across  said  bridge, 
at  the  expense  of  the  town  of  &attleboro',  as  contemplated  by 
said  petition ;  and  in  this  the  said  commiswoners  were  unani- 
mously of  opinion,  that  the  public  good  required  that  the  real 
estate,  easement,  or  firanchise  of  the  West  River  Bridge  Com- 
pany should  be  taken,  and  compensation  made  ther^or,  that 
said  toU-^ridge  might  be  made  a  fipee  bridge.  The  commis- 
sioners hiave  therefore  assessed  to  the  said  West  River  Bridge 
Corporation  the  sum  of  four  thousand  dollars,  to  be  paid  to  the 
said  West  River  Bridge  Corporation  out  of  the  treasury  of 
said  town  of  Orattleboro',  in  full  compensation  for  all  real 
estate,  easement,  or  firanchise  belonging  to  said  corporation, 
which  real  estate,  easement,  or  firanchise  is  lituate  in  said 
town  of  Brattleboro',  near  the  mouth  of  West  River."  (Recoid, 
pp.  15,  16,  and  Ames's  deed,  p.  32.) 

This  report  was  returned  into  court,  and  though  exceptions 
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and  objections  weie  thereto  made  on  the  part  of  the  present 
plamtiffs,  as  well- as  by;  said  town  of  Brattleboro',  yet  the  court, 
on  the  hearing,  decided  to  accept  and  approve  said  report,  and 
established  the  whole  of  said  road,  and  ordered  that  Brattle- 
boro'  pay  the  jnresent  plaintiff  the  said  sum  of  four  thousand 
dollars,  and  ''4hat  said  bridge  be  opened  for  the  free  public 
travel."    (Record,  op.  26,  26.) 

This  decision  and  these  proceedings  were  carried  before  the 
Supreme  Court  of  the  State  by  certiorari^  and  by  that  court 
affirmed ;  whereupon  the  plaintiff  brings  this  writ  of  error. 

By  the  twenty^-fifth  section  of  the  Judiciary  Act  of  the 
Vnited  States,  it  is  provided,  "  That  a  final  jud^ent  or  de- 
cree in  any  suit,  in  the  highest  court  of  law  or  equity  of  a 
State  in  which  a  decision  of  the  suit  could  be  had,  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  authority  ex- 
ercised imder,  any  State,  on  the  ground  of  their  being  repug- 
nant to  the  Ck>nstitution,  treaties,  or  laws  of  th^  United  States, 
and  the  decision  is  in  favor  of  such  their  validity,  may  be  re- 
examined and  reversed  or  affirmed  in  the  Supreme  Court  of 
the  United  States  upon  a  writ  of  error."  The  plaintiff  insists 
that  this  power  and  authority  exercised  under  the  State  of 
Yermont,  and  the  statute  of  that  State,  passed  in  1839,  under 
which  the  power  was  exercised  in  the  manner  it  was  done,  are 
repugnant  to  the  Constitution  of  the  United  States. 

This  court  is  never  called  on  to  decide  a.  State  law  uncon- 
stitutional in  the  abstract.  It  must  have  a  case  l}efore  it,  and 
the  question  is,  Is  it  constitutional  as  construed  and  applied  in 
the  case  by  the  State  court  ?  If  it  wett  not  so,  the  State 
courts  have  but  to  take  a  State  law,  good  on  its  face,  and  con- 
strue it  to  cover  cases,  however  grossly  unconstitutional,  and 
there  would  be  no  redress,  as  it  might  be  said,  The  law  is  good, 
but  the  decision  is  bad,  but  that  is  not.  within  the  jurisdiction 
of  Uiis  court.  The  only  way  is  to  treat  the  State  statute  as 
the  State  court  has  treated  and  applied  it  in  th6  case,  and  then 
to  consider  whether,  for  such  a  purpose,  it  is  constitutional. 
Such  has  beeii  the  course  in  this  court.  A  law  may  be  consti- 
tutional for-  some  purposes,  and  not  for  others.  (Golden  v. 
Prince,  3  Wash.  C.  C.  R.  313.)  The  statute  of  Maryland, 
levying  a  tax  on  any  bank  put  in  operation  in  that  State  with- 
out consent  of  its  legislature,  was  not  decided  as  unconstitution- 
al in  the  abstract.  It  was  undoubtedly  good  as  to  private  banks, 
or  those  of  other  States ;  but  when  it  was  applied  by  the  State 
courts  to  a  branch  of  the  United  States  Bank,  then  this  court 
decided  that,  for  that  purpose,  it  was  bad,  being  imconstitu- 
tional.  (McCulloch  v.  Maryland,  4  Wheaton,  236.)  The 
statute  of  New  fork,  granting  the  exclusive  navigation  of  its 
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waters  by  Bteam-vessels,  ifiras,  by  this  court,  holden  ais  iiDc<m- 
stitutional,  as  applied  to  vesseb  coming  from  without  the  State. 
(Gibbons  v.  Ogden,  9  Wheaton,  209.)  Indeed,  the  words  of 
the  United  States  statute  are  carelEully  adapted  to  ^ch  an  ob- 
ject. It  provides,  not  merely  that  this  court  is  to  pass  on  the 
jconstitutionality  of  the  State  law,  but  on  any  authority  exer- 
cised under  any  State.  If,  then,  it  appears  that,  in  this  case, 
the  plaintiffs'  rights  have  been  invaded  by  any  authority  under 
the  State,  or  by  any  law  of  the  State  repugnant  to  the  Consti- 
tution of  the  United  States,  the  decision  of  the  State  court 
must  be  reversed. 

I.  It  is  insisted  by  the  defendant,  that  this  is  a  pretended  ex* 
ercise  of  the  power  of  the  eminent  domain,  as  an  incident  of 
sovereignty,  —  the  taking  of  private  property  for  public  use; 
when,  in  truth  and  reality,'  it  is  but  an  actual  impairing  ahd 
destroying  the  force  and  obligation  of  a  contract,  contrary  to 
dxe  provisions  of  the  United  States  Constitution. 

This  is  attempted  to  be  effected  under  the  disguise  of  calling 
this  grant  and  franchise  property.  It  is  no  such  property  as 
falls  within,  or  can  be  the  subject-matter  of,  the  eminent  do- 
main. The  original  idea  of  the  eminent  domain  was  the  right 
of  sovereignty,  or  residuum  of  power  over  the  land  which  re- 
mained in  the  sovereign  or  lord  paramount  after  the  fee  granted 
to  the  feudatory,  and  was  therefore  confined  to  the  realty.  In 
the  progress  of  arts  and  commerce,  when  personal  property  be- 
came worthy  of  legal  consideration,  this  power  of  sovereignty 
was  extended  over  that,  and  even  included  debts.  But  this 
grant  to  the  plaintiffs  can  fall  within  no  such  category  of  prop- 
erty. It  is  a  franchise,  a  pure  franchise.  It  included  the  grant 
of  no  property,  real  or  personal.  It  lay  in  grant,  and  not  in 
livery.  It  was  created  by,  and  had  its  existence  in,  the  grant 
in  the  contract ;  and  it  could  cease  only  by  impairing  and  de- 
stro3ring  that  contract.  If  a  private  debt  or  contract,  as  a  chose 
in  action,  could  be  taken  imder  the  power  of  eminent  domain, 
yet  still  the  debt  is  kept  on  foot  and  in  force.  But  this  is  an 
attempt,  not  to  take  and  keep  in  force  thi&  contract,  but  actu- 
ally to  extinguish  and  destroy  it.  Even  if  it  were  true,  as  has 
been  holden,  that  property  which  the  corporation  create  or  ac- 
quire, and  the  taking  of  which  would  not  destroy  the  grant, 
might  be  taken  in  the  proper  exercise  of  this  power  of  eminent 
domain,  yet  the  grant  itself,  the  franchise,  is  no  property.  A 
franchise  is  defined  to  be  ^^  a  royal  privilege  or  branch  of  the 
king's  prerogative,  subsisting  in  the  hand  of  a  subject." 

The  State  alone  possessed  the  power  to  erect  and  sustain 
toll-bridges  across  large  streams  in  the  public  highway.  This 
prerogative  was  duly  granted  to  the  plaintiffs  as  to  a  certain 
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Stream ;  and  in  the  plaintiffs'  hands^  within  the  limitations  of 
the  grant,  it  cotild  not  be  overthrown  by  the  exercise  of  another 
branch  of  the  sorereignty  of  only  equal  and  no  greater  force. 
It  is  truoi  that  the  shares  in  a  corporation  are  property,  but  the 
franchise  is  not.  It  cannot  be  teJcen  to  respond  to  any  liabili- 
ties of  the  corporation,  and  c^  only  be  extinguished  by^for- 
feiture.  It  is  entirely  imlike  a  grant  of  land,  to -which  the 
State  court  compare  it,  in  this,  —  this  is  a  grant  of  royal  pre- 
rogative, or  branch  of  sovereignity ;  whereas,  when  land  is 
granted,  all  the  powers  of  sovereignty,  to  enforce  the  laws,  levy 
taxes,  and  in  all  other  respects,  remain  still  in  the  State  over 
the  granted  territory. 

IL  All  the  powers  of  the  States,  as  sovereign  States,  must 
always  be  subject  to  the  limitations  expressed  in  the  United 
States  Constitution,!  nor  can  they  any  more  be  permitted  to 
overstep  such  limitations  of  power  by  the  exercise  of  one  branch 
of  sovereignty  than  another.  What  is  forbidden  to  them,  and 
which  they  cannot  do  directly,  they  should  not  be  permitted 
to  do  by  color,  pretence,  or  oblique  indirection.  Among  other 
inatters  limiting  and  restricting-  State  sovereignty  is  this :  — No 
State  shall  pass  ^^  any  law  impairing  the  obligation  of  con- 
tracts." Th^  power  of  eminent  domain,  like  every  oth^  sov- 
ereign power  in  the  State,  is  subject  to  this  limitation  and 
prohibition.  Laws  creating  corporations,  with  powers  for  the 
benefit  of  the  individual  corporators,  e^'en  though  for  public 
purposes,  like  turnpikes,  railroads,  toU-bridg^  &c.,  have  al- 
ways, and  by  almost  every  court  in  the  Union,  and  by  this 
court,  been  decided  to  be  contracts  between  the  government 
and  the  corporators.  The  plaintiff's'  grant  and  firanchise  was  a 
contract  of  the  State  for  one  hundred  years,  and  by  this  act  of 
1839,  and  the  proceedings  imder  it,  that  contract  is  not  only 
impaired,  but  utterly  destroyed.;  and  this  a  State  can  no  more 
do  under  the  power  of  eminent  domain,  than  imder  the  law- 
making power,  or  any  other  power  of  sovereignty.  It  is  said, 
the  citizen  is  safe,  bcK^ause,  imder  the  exercise  of  the  eminent 
domain,  he  is  to  receive  compensation  for  whatever  is  taken. 
Th&t  furnishes  no  security,  for  the  mode  and  amount  of  com- 
pensation is  fixed  ex  parte  by  the  government  and  its  agents; 
and,  besidr'S  that,  the  prohibition  of  the  Constitution  is  general, 
and  contains  no  dt:ception  for  this  exercise  of  this  power  of 
eminent  domain  as  to  contracts. 

If  the  provision  of  the  Constitution,. which  forbids  the  im- 
pairing of  contracts,  does  not  extend  to  the  contracts  of  the 
State  governments,  and  they  are  left  subject  to.  be  destroyed  by 
the  eminent  domain,  then  there  is  an  end  of  public  faith.  It 
is  said,  by  every  writer,  and  by  almost  every  court  which  has 
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passed  on  this  subject,  the  eminent  domaki,  that'  it  must  rest 
with  '<  the  legislative  power  to  detennine  when  public  uses  re- 
quire the  assumption  of  private  property/'  and  to  regulate  the 
mode  of  compensation.  (2  Kent's  Comm.  340.)  If  to  this  it 
be  holden  that  this  extends  even  to  contracts  of  the  govern- 
ment itself,  then  it  follows,  that  the  State  of  Mississippi,  or  any- 
other  State  indebted,  has  but  by  law  to  declare  that  the  public 
good  requires  that  the  State  debts,  bonds,  &c,j  shall  be  taken 
for  the  public  use,  and  appoint  commissioners  to  fix  their  pres- 
ent market  value  to  the  holders,  and,  on  pajrment  thereof, 
declare  them  extinguished.  Such  is  the  real  character  of  this 
transaction. 

III.  The  power  or  authority  exercised  under  the  State  in 
this  case  was  this:  under  the  pretence  of  laying  .a  new.  high- 
way, where  none  was  required,  and  none,  in  fact,  laid,  they 
have  taken  a  firanchise,  and  abolished  the.  tolls  of  a  chcirtered 
bridge.  By  the  statute  of  1839,  under  which  this  proceeding 
is  attempted  to  be  justified,  it  is  provided,  ''  whenever  there 
shall.be  occasion  for  any  new  highway,"  &c.|  &^.  In  this 
case,  it  appears  that  there  had  been  there  a  highway  firom 
17%,  and  this,  bridge  wq^,  built  in  that  highway,  and  this  pub- 
lic stage-road  was  followed  by  the  commissioners  who  made 
this  survey  for  more  than  a  mile  south  of  this  bridge,  across  it, 
and  two  miles  north  of  it,  without  variation ;  and  this  was  ap- 
proved by  the  court ;  thus  conclusively  deciding  that  no  new 
highway  was  required  there.  All  that  Was  mere  pretence  and 
fiction,  and  shown  by  the  record  to  be  false.  Let  us  now  re- 
duce ta  undisguised  English  that  statute  of  the  State,  as  it  was 
construed  and  enforced  by  the  authority  exercised  under  the 
State  in  this  case.  Whenever  any  toll-bridge  heretofore  granted 
becomes  of  any  value  to  the  proprietors,  and  thereby  obnoxious 
to  the  inhabitants  of  the  vicinity,  they  may  present  a  petition 
to  their  County  Court,  and  therein  falsely  pretend  that  a  new 
highway  is  there  needed,  and  the  court  shall  appoint  commis- 
sioners, of  their  own  selecting,  who  may  pretend  to  lay  out  a 
new  highway,  but  really  only  follow  the  old  one  across  the 
bridge,  and  appraise  the  damage  to  the  proprietors  of  the 
bridge  ;  and  the  court  may  thereupon  declare  and  adjudge,  that 
all  tolls  at  said  bridge  cease  on  said  sum  being  paid^  though  the 
time  of  the  grant  has  not  expired,  and  though  the  sum  does 
not  equal  half  the  value  of  the  franchise.  This^woiild  be,  in 
substance,  enacting,  that  '^  hereafter  no  tolls  shall  be  paid  for 
passing  West  River  Bridge,  the  same  being  hereby  abolished, 
because  they  are  offensive  to  the  vicinity,  and  the  proprieton 
shall  receive  such  gross  sum  as  persons  selected  ex  parte  by 
the  vicinity  or  State  shall  decide."    All  this  is  but  destroying  • 
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the  contract  by  which  the  franchise  was  created,  under  the 
color  and  pretence  of  exercising  the  eminent  domain.  Chan- 
cellor Kent,  in  treating  of  this  power  of  eminent  domain,  says : 
-^  "  If  they  should  vacate  a  grant  of  property  or  of  a  franchise, 
under  a  pretext  of  some  public  use  or  service,  such  cases  would 
be  abuses  of  their  discretion,  and  fraudulent  attacks  on  private 
rights,  and  the  law  be  clearly  unconstitutional  and  void.'^ 
(2  Kent's  Comm.  340.) 

lY.  It  has  been  holden  in  every  State,  where  the  point  has 
arisen,  and  before  judges  of  this  court,  that  every  turnpike, 
railroad,  or  toll-bridge,  though  made  by  a  corporation,  still  is 
a  highway,  and  an  erection  for  public  use;  and  therefore  a 
clause  in  such  grant  to  take  private  property,  maiking  compen- 
sation therefor,  without  consent  of  the  owner,  for  such  high- 
way, is  a  legitimate  exercise  of  the  power  of  eminent  domain. 
When,  therefore,  this  power  has  been  exercised,  or  the  delega- 
tion of  its  exercise  has  been  granted  to  the  corporation  and  b^n 
used,  and  the  private  property  been  taken  and  devoted  to  the 
public  use,  the  power  has  exhausted  itself  on  the  subject.  All 
that  remains  is  the  contract  of  the  State  with  the  corporation, 
that  is,  that  the  erection  shall  be  sustained  by  the  corporation 
for  public  use,  and  compensation  received  therefor  by  the  re- 
ceipt of  certain  tolls*  Now^  can  the  State  impair  and  abolish 
this  contract  by  again  exercising  the  power  of  eminent  domain 
on  the  subject  ?  Can  the  State  say  to  the  corporation,  We  del- 
egate, to  you,  for  good  consideration,  the  power  of  eminent 
domain  in  taking  property  to  make  a  road  or  bridge  for  public 
use ;  and  when  this  is  done,  then  say.  We  will  again  assume  and 
exercise  over  you  the  very  same  power  we  delegated  and  sold 
to  you  ? 

V.  It  is  not  necessary  now  to  inquiire  whether,  for  the  pur- 
pose of  making  some  new,  extensive,  and  contiiiuous  highway, 
canal,  or  railroad,  which  the  public  good  required,  and  which 
required  the  including  within  it  some  short  turnpike,  railroad, 
or  toll-bridge  previously  granted,  such  turnpike,  or  bridge,  or 
railroad  might  not  be  legitimately  mei^ed  in  the  greater  object. 
Nor  is  it  necessary,  in  this  case,  to  decide  whether  this  bridge 
and  franchise  might  not  be  taken  and  destroyed  to  prevent 
public  invasion^  or  to  convert  into  a  fortification,  or  for  any  dif- 
ferent public  use  from  that  to  which  it  is  already  appropriated. 
This  case  is  of  a  very  distinct  character,  and  cannot  be  prop- 
erly confounded  with  such  cases.  This  bridge  was  erected  in 
a  highway,  constitutes  a  part  of  that  highway,  and  is  devoted 
exclusively  to  the  public  use  as  a  highway ;  nor  can  the  pro- 
{Hrietors  deprive  any  one  of  the  right  of  so  using  it.  The  at- 
tempted proceeding  is,  not  to  appropriate  it  to  any  new  public 
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use,  but  to  keep  it  devoted  to  precisely  the  same  ilse,  but  only 
to  abolish  the  tolb,  which  by  contract  belong  to  the  plaintiff. 

It  is  said  by  the  State  court,  that  this  is  the  same  as  a  grant 
of  land.  Let  us,  then,  supposing  this  to  be  so,  inquire  whether 
a  State,  having,  for  good  consideration,  granted  land  in  fee- 
simple  for  the  grantee  to  use,  occupy,  improve,  and  to  sell  to 
others  for  the  same  purpose,  can,  under  the  power  of  eminent 
domun,  in  any  form,  take  that  land  from  the  owner,  and  com- 
pel him  to  receive  a  sum  which  the  State's  commissioners  shall 
state,  for  the  purpose  of  using,  by  the  State,  the  same  for  the 
same  purposes  it  was  used  before  by  the  owner ;  and  to  sell  or 
grant  to  others,  for  the  same  purposes  and  uses.  If  this  be  so, 
there  is  no  limitation  to  this  power ;  for,  as  the  legislature  alone 
have  the  right  to  determine  when  and  what  private  property 
shall  be  taken  for  the  public  use,  if  there  be  superadded,  that 
they  also  shall  determine  what  is  public  use,  it  musd  follow 
that  what  courts  have  often  said,  a  State  could  not  take  one 
man's  property  and  give  it  to  another,  is  not  true ;  for  they 
have  but  to  declare  that  they  will  take  it  for  the  use  of  the 
State,  and  then  grant  it  to  others  for  a  greater  price  or  better 
cultivation ;  or  take  the  lands  of  all  for  an  agrarian  operation 
for  the  public  benefit.  If  these  tolls  are  abolished  by  this 
proceeding,  what  prevents  the  State  from  granting  the  same 
charter  to  some  political  favorite  to-morrow  ? 

It  should  be  here  observed,  that  the  public  can  obtain  no  pe- 
cuniary benefit  by  this  or  any  similar  operation,  nor  be  relieved 
of  any  burden  thereby,  except  what  is  derived  by  fraudulently 
or  coercively  imposing  on  the  other  party  an  insuficient  com- 
pensation, as  in  this  case.  What  the  plaintiff  ought  justly  to 
receive  was  the  value  of  the  franchise,  that  is,  that  sum  which 
the  tolls  would  have  yielded  him  beyond  the  expense  of  sus- 
taining the  bridge.  If  the  public  justly  pay  the  plaintiff  that 
sum,  and  then  support  the  bridge,  their  outlay  is  precisely  the 
same  as  if  they  left  the  plaintiff  to  sustain  the  bridge,  and  paid 
the  tolls.  Unjust  oppression  can  be  the  only  object  of  this 
proceeding. 

This  power,  the  eminent  domain,  which  only  within  a  few- 
years  was  first  recognized  and  naturalized  in  this  country,  is 
unknown  to  our  Constitution  or  that  of  the  States.  It  has 
been  adopted  from  writers  on  other  and  arbitrary  governments, 
and  goes  on  the  ground,  that  all  the  powers  heretofore  regard- 
ed as  the  incidents  of  sovereignty  must  be  existing  m  some 
department  of  State  authority,  which  is  far  from  true.  But 
being  now  recognized  in. court,  our  only  security  is  to  be  found 
in  this  tribunal,  to  keep  it  within  some  safe  and  well-defined 
limits,  or  our  State  governments  will  be  but  unlimited  despot- 
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isms  over  the  private  citizeDS.  They  will  soon  resolve  them- 
selves into  the  existing  will  of  the  existing  majority,  as  to  what 
shalL  be  taken,  and  what  shall  be  left  to  any  obnoj^ious  natu- 
ral or  artificial  person.  It  is  easy  to  see,  that,  by  a  very  islight 
improvement  on  the  proceedings  in  this  case,  and  in  pursuance 
of  the  avowed  principle,  that,  as  to  the  exercise  of  this  power 
of  eminent  domain,  the  legislature,  or  their  agents,  are  to  be 
the  sole  judges  of  what  is  to  be  taken,  and  to  what  public  use 
it  is  to  be  appropriated,  the  most  levelling  ultraisms  of  Anti- 
rentism  or  agrarianism  or  Abdlitionism  may  be  successfully  ad- 
vanced. 

Mr.  Phelps  J  for  defendants  in  error. 

In  the  year  1796,  the  plaintiffs  in  error  were  made  a  corpo- 
ration by  act  of  the  legidature  of  the  State  of  Vermont,  and, 
by  said  act,  had  granted  to  them  the  exclusive  privilege  of 
erecting  and  maintaining  a  bridge  over  West  River,  within  four 
miles  of  its  mouth,  with  the  right  of  taking  certain  tolls  for 
passing  the  same.  This  franchise  was  to  continue  for  the  term 
of  one  hundred  years,  and  has  not  yet  expired.  The  company 
proceeded  to  erect  their  bridge,  and  have  maintained  it  until 
the  institution  of  the  proceeding  in  question,  and  have,  during 
all  that  time,  been  in  the  enjojrment  of  the  franchise  so  grant- 
ed. In  1842,  a  proceeding  was  instituted  in  the  County  Court 
for  the  county  of  Windham,  within  which  said  bridge  was  sit- 
uated, under  a  general  law  of  the  State  of  Vermont  for  the 
laying  out  and  opening  highways,  by  which  proceeding  the 
bridge  was  made  a  public  and  free  highway,  and  the  right  to 
take  tolls  extinguished.  This  was  effected  by  the  judicial  de- 
termination of  a  court  of  competent  jurisdiction,  in  conform- 
ity with  the  provisions  of  the  statute,  the  whole  property  of  the 
plaintiffs,  both  realty  and  franchise,  was  appraised,  and  due  pro- 
vision made  for  compensation  to  the  plaintiffs  to  the  full  value 
of  the  same. 

By  a  statute  of  that  State,  then  and  still  in  force  (passed 
November,  1839),  the  Supreme  and  County  Courts  have  the 
same  power  to  take  any  real  estate,  .easement,  or  franchise,  of 
any  turnpike  or  other  corporation,  when,  in  their  judgment,  the 
public  good  requires  a  pubUc  highway,  which  they  have  by 
law  to  lay  out  highways  over  individual  or  private  property. 

The  plaintiffs  in  error  now  seek  to  reverse  the  proceedings 
and  judgment  of  the  State  court,. upon  the  ground  that  the 
above-mentioned  statute,  so  far  as  it  professes  to  authorize 
the  extinguishment  of  their  franchise,  is  unconstitutional  and 
void. 

The  Constitution  of  the  United  States  and  that  of  the  Stelte 
44* 
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of  Yennont  both  recognize  the  right  to  take  private  property 
for  public  use.     The  latter  declares :  — 

'^That  private  property  ought  to  be  subservient  to  public 
uses  when  necessity  requires  it ;  nevertheless,  whenever  any 
person's  property  is  tiaken  for  the  use  of  the  public,  the  owner 
ought  to  receive  an  equivalent  in  money." 

This  provision,  as  well  as  the  similar  one  in  the  Constitution 
of  the  United  States,  does  not  confer  the  power,  but  merely 
limits  its  exercise. 

The  power  itself  is  an  essential  and  indispensable  attribute 
of  sovereignty,  which  can  be  neither  alienated  nor  abridged  by 
ordinary  legidation. 

Without  the  limitation  imposed  by  the  Constitution,  it  might 
h^  exercised  without  compensation.  Gov.,  &c.,  of  Cast  Plate 
Manuf.  Co.  Y.  Meredith,  4  T.  R.  794 ;  Stark  v.  McGowen,  1  Nott 
A^McCord,  S.  C.  R.  387. 

Full  compensation  to  the  plaintiffs  having  been  provided  in 
this  case,  the  proceeding  does  not  conflict  with  the  constitu- 
tion of  Vermont. 

Nor  with  that  of  the  United  States,  as  the  provision  in  that 
instrument  is'  not  restrictive  of  the  States,  but  of  the  general 
government  only. 

The  proceeding,  then,  being  a  regular  and  legitimate  exer- 
cise of  power,  warranted  by  the  constitution  of  the  State,  the 
question  arises.  Does  it  conflict  with  that  provision  in  the  Con- 
stitution of  the  United  States  which  prohibits  a  State  from 
passing  a  law  impairing  the  obligation. of  contracts  ?  And  this 
question  resolves  itself  into  another,  namely.  Does  this  provis- 
ion of  the  Constitution  override,  annul,  or  abrogate  the  right 
of  eminent  domain,  as  it  would  otherwise  exist  in  the  aover- 
eignty  of  the  respective  States  ? 

For  if  this  power  is  still  supposed  to  exist,  notwithstanding 
this  clause  of  the  Constitution,  then  its  legitimate  exercise  can- 
not conflict  with  that  provision. 

All  real  estate  is  held,  or  supposed  to  be  held,  by  grant  from 
the  State.  If  it  caimot  be  taken  for  public  use  in  a  proper 
case,  and  in  a  proper  way,  under  the  restriction  of  the  State 
constitution,  then  it  cannot  be  taken  at  all,  and  the  right  of 
eminent  domain  is  gone. 

Tvhat  this  right  still  i-emains  in  the  several  States  is  not  now 
to  be  questioned.  Rogers  v.  Bradshaw,  20  Johns.  742  ;  Beek- 
man  r.iSar.  and  Schen.  Railroad  Co.,  3  Paige's  C.  R.  45;  Bos- 
ton Water  Power  Co.  v.  Boston  and  Worcester  Railroad  Co.,  23 
Pick.  360 ;  15  Venn.  745 ;  Charles  River  Bridge  v,  Wanen 
Bridge,  7  Pick.  459 ;  S.  C,  11  Peters,  546. 

But  there  is  no  need  of  authorities  on  this  point.     The  en- 
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tire  practice  and  universal  opinion  of  the  country,  judicial  and 
extra-judicial,  from  the  adoption  of  the  Constitution  to  this  day, 
have  settled  the  matter. 

It  is  not  to  be  supposed,  that  the  purpose  of  this  restriction 
was  to  extinguish  a  power  in  the  several  State  sovereignties  so 
essential  to  the  exercise  of  their  functions. 

If,  then,  this  proceeding  is  obnoxious  to  the  objection  of  vi- 
olating the  Constitution,  it  must  be  for  some  other  reason  than 
because  private  property,  once  granted  by  the  State,  has  been 
resumed  for  public  use  in  the  manner  pointed  out  by  the  con- 
stitution and  laws  of  the  State. 

If  this  restriction  does  iiot  forbid  the  exercise  of  the  power, 
does  it  limit  and  control  it  ? 

Unquestionably  it  does.  A  grant  is  a  contract,  and  any 
thing  which  defeats  or  impairs  rights  growing  out  of  it,  in  a 
manner  inconsistent  with  the  constitution  and  laws  of  the 
State,  may  be  said  to  impair  its  obligation.  Thus,  to  take  pri- 
vate property  for  public  use  without  compensation,  where  the 
State  constitution  forbids  such  taking,  is,  doubtless,  prohibited 
by  that  clause  of  the  Constitution  of  the  United  States  which 
provides  that  no  law  shall  be  passed  impairing  the  obligation 
of  contracts. 

In  order,  then,  to  render  the  exercise  of  the  right  of  emi- 
nent domain  justifiable  and  consistent  with  the  Constitution 
of  the  United  States,  it  is  admitted  there  should  be,  first,  com- 
pensation to  the  owner,  where  the  State  constitution  reqdires 
it ;  and,  secondly,  such  necessity  for  the  act  as  a  rational  exer- 
cise of  the  power,  keeping  in  view  its  end  and  purpose,  requires. 

As  to  the,  compensation,  it  is  in  this  instance  fully  provided 
for.  So  scrupulous  is  the  law  of  the  State  oh  this  po^t,  that 
not  only  was  the  whole*  property  of  the  plaintiffs  compensated 
for  at  its  appraised  value,  in  this  instance,  but  provision  is  made 
by  the  statute  (see  Statutes  of  Vermont,  p.  133)  for  a  revision 
of  the  subject,  in  certain  cases,  by  the  judicial  tribunals. 
.  It  was  objected  before  the  State  court,  that  no  notice  was 
^Iven  to  the  plaintiffs  by  the  commissioners,  before  proceeding 
to  assess  damages. 

The  State  coiurt,  doubtless,  found  that  notice  was  given,  as 
the  return  of  the  commissioners  so  states.  But  if  the  fact  were 
otherwise,  the  omission  does  not  vitiate  the  proceeding,  as  the 
statute  just  alluded  to  provides  a  remedy  in  such  a  case. 

The  value  of  the  plaintiffs'  property  and  the  amount  of  com- 
pensation having  been  ascertained  by  judicial  determination, 
this  court  will  not  inquire  whether  it  was  in  fact  reasonable  or 
not.  The  adjudication  of  the  State  court  is  conclusive,  and 
an  error  of  judgment,  in  this  particular,  would  not  vitiate  the 
proceeding. 
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The  next  inquiry  is  as  to  the  necessity  for  the  exercise  of 
the  power  in  this  instance. 

It  is  admitted  that  the  right  to  take  private  property  for 
public  use  depends  upon  necessity.  Tet  that  need  not  be  of 
the  most  stringent  character,  —  an  unavoidable,  uncontrollable 
necessity.  It  is  enough  if  the  public  interest  or  convenience 
require  it ;  in  short,  if  it  be  a  measure  of  public  expediency. 

ITpoA  this  principle  has  the  power  been  exercised  in  a  vast 
majority  of  cases  throughout  the  country.  All  modem  im- 
provements in  the  means  of  communication  stand  upon  this 
footing.  New  roads  are  substituted  for  old  ones  for  con- 
venience alone.  Canals  and  railroads  are  not  indispensable; 
the  country  may  subsist,  as  it  has.  done,  without  them ;  yet 
they  aire  so  intimately  connected  with  the  great  interests  of 
the  coimtry,  and  have  such  important  bearing  upon  its  pros- 
perity and  welfare,  that  the  propriety  and  legality  of  the  exer> 
cise  of  this  right  of  eminent  domain  for  their  establishment 
have  never  been  doubted. 

If  the  power  exist  in  the  State  governments,  the  power  of 
judging  6f  the  reasonableness  of  its  exercise  in  a  given  case, 
and  of  the  degree  of  necessity  generally  which  justifies  the 
appropriation  of  private  property  to  public  use,  must  exist  there 
ako. 

This  power  is  admitted  to  appertain  to  the  State  legisla^ 
tures,  and  may,  without  question,  be  delegated  by  them  to  the 
judicial  tribunals,  as  it  is  often  delegated  to  private  corpora- 
tions and  mere  executive  officers.  When  exercised  by  the 
latter,  it  is  of  course  subject  to  judicial  revision  and  control. 
Upon  this  groimd  stands  the  proceeding  in  chancery  in  the 
State  court,  which  has  been  brought  hither  by  writ  of  error. 

This  judicial  fonction  must  be  vested  somewhere,  and  from 
the  very  nature  of  it,  it  having  reference  to  a  matter  of  mere 
internal  and  domestic  policy,  it  must  be  in  the  State  govern- 
ment. 

The  decision  of  the  State  court  is  therefore,  upon  this  point, 
conclusive,  and  the  necessity  for  the  exercise  of  the  power  in 
this  case  is  judicially  establiished. 

If,  then,  the  power  has  been  exercised  agreeably  to  the  pro- 
vision of  the  State  constitution,  and  upon  sufficient  necessity, 
for  proper  and  rational  objects,  and  in  a  proper  and  legal  man- 
ner, the  plaintiffs  are  driven  to  the  alternative  of  either  admit- 
ting the  constitutionality  and  validity  of  the  proceeding,  or 
denying  the  power  altogether.  For,  if  such  an  exercise  of  it 
be  forbidden  by  the  prohibition  in  the  Constitution  of  the 
United  States,  all  and  every  exercise  bf  it  is  equally  so. 

But  that  prohibition  was  not  intended  to  override  or  abro- 
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gate  the  right  of  eminent  domain.  The  latter  remains  full, 
ample,  and  unimpaired,  to  be  exerted  in  a  sound  legislative 
and  judicial  discretion,  in  proper  cases  and  for  proper  ends. 

The  proceeding  in  question  does  not  impair  the  obligatioB- 
of  the  grant  to  the  plaintiffs  in  1796. 

Every  grant  o;f  this  kind  is  made  subject  to  the  right  of 
eminent  domain,  "and  of  course  upon  the  imj^lied  condition  that 
the  property  may  be  resumed  for  public  use  whenever  the 
public  necessities  require  it.  This  is  universally  admitted  in 
respect  to  land,  and  I  shall  endeavour  to  show  that  there  is  no 
difference  in  this  respect  between  land  and  a  franchise  like  the 
one  in  question.  The  resumption,  therefore,  whenever  the 
public  exigencies  require  it,  is  in  harmony  with  the  original 
intent  and  tenor  of  the  grant. 

It  is  not  an  attempt  to  repeal  or  annul  the  grant,  but  the 
proceeding  recognizes  its  validity  and  the  rights  derived  from 
it.    It  is  on  tlus  ground  that  compensation  is  made. 

It  is  a  purchase  by  the  State  of  the  plaintiffs'  franchise,  and 
may  be'  illustrated  by  its  analogy  to  a  purchase  by  a  grantor 
of  a  title  derived  originally  from  his  own  conveyance. 

It  is,  I  am  aware,  a  proceeding  in'  invUum;  but,  being  a 
purchase,  it  is  no  more  in  derogation  of  the  grant,  than  the 
course  of  a  creditor  who,  by  virtue  of  legal  process,  seizes 
property  of  his  debtor  held  by'^force  of  a  conveyance  from 
himself,  is  in  derogation  of  that  conveyance. 

Whether  the  right  of  a  State  to  compel  a  sale  from  the 
plaintiffs  to  itself  is  derived  from  an  implied  condition  in  the 
grant,  or  from  a  power  inherent  in  its  sovereignty,  is  unimpOT- 
tant ;  if  legally  effected,  it  is  a  sale  and  purchase  after  all,  and 
is  no  more  inconsistent  with  the  originu  grant  than  if  made 
voluntarily  by  the  plaintiffs. 

It  does  not  impair  the  obligation  of  the  contract,  because  it 
leaves  to  thie  plaintiffs  the  full  benefit  of  the  grant ;  and  if 
they  cannot  enjoy  that  benefit  in  the  precise  form  originally 
specified,  they  take  what,  in  the  eye  of  the  law,  is  the  same 
thmg,  an  equivalent.  The  franchise  is  extinguished  but  is 
extinguished  by  purchase ;  and  if  any  injustice  is  done,  it 
must  consist  rather  in  the  arbitrary  and  unnecessary  exercise 
of  an  acknowledged  power,  than  in  any  denial  or  impeach- 
ment of  the  validity  of  the  grant,  or  the  rights  derived  from 
it.  The  proceeding,  instead  of  questioning  or  impairing  the 
obligation  of  the  contract,  recognizes  and  affirms  it,  and  gives 
a  compensation  upon  the  simple  and  only  ground,  that  the 
rights  and  property  of  the  plaintiffs  derived  from  the  grant  are 
not  to  be  questioned. 

The  general  power  of  the  State  to  reclaim,  for  public  use, 


SUPREME  COURT. 


The  West  RiTer  Bridge  Compaiij  r  Diz  et  a1. 

lands  which  have  been  granted  to  individuals,  will  not  be  ques- 
tioned ;  but  the  question  has  beeA  agitated  elsewhere,  and  may 
be  started  here,  whether  a  franchise  granted  to  private  persons 
for  their  private  emolument,  and  yet  for  a  public  use,  is  not 
beyond  the  reach  of  that  power.  These  cases  being  of  a 
mixed  character,  combining  private  right  and  emolument  with 
public  convenience,  the  question  resolves  itself  into  two  others, 
viz. : — 

1st.  Are  private  rights  thus  conferred  of  any  superior 
sanctity  ?    And, 

2d.  Does  the  partial,  qualified,  and  limited  appropriation  of 
the, property  to  public  use  exclude  the  fiirther  exercise  of  the 
right  of  eminent  domain  ? 

It  is  impossible,  we  think,  to  make  any  distinction  between 
franchises  thus  granted,  and  titles  to  land  derived  from  letters- 
patent.  The  same  sovereign  power  exists.  The  same  great 
law  of  public  necessity,  demanding  that  private  right  should 
yield  to  public,  exigency,  applies  to  both. 

The  distinction  ftttempted  to  be  drawn  from  the  supposition, 
that  the  citizen  takes  his  grant  of  land  knowing  and  expecting 
that  it  may  be  resumed  for  public  use,  but  receives  his  grant 
of  a  franchise  with  different  expectations,  is  evidently  a  dis- 
tinction without  a  difference,  as  it  is  based  upon  an  assump- 
tion in  every  point  of  view  erroneous. 

The  exercise  of  this  right  of  eminent  domain  over  fran- 
chises created  by  special  grant  is  a  common  occurrence. 
Bridges  are  substituted  for  fenies ;  turnpikes  are  superseded  by 
railrcMBuls  and  canals ;  yet,  frequent  as  this  occurrence  is,  it  has 
rarely  been  -contested. 

The  power  of  the  legislature  to  take  franchises,  li^e  other 
pk'operty,  for  public  use,  has  never,  to  my  knowledge,  been 
judicially  denied.  Qn  the  contrary,  it  has  often  been  judicially 
asserted.     See  Armington  t;.  Bamet,  15  Term.  745. 

In  Rogers  v.  Brad^w,  20  Johns.  742,  the  canal  encroached 
upon  and  took  a  portion  of  the  turnpike,  and  the  latter  en- 
croached upon  the  adjoining  land ;  yet  the  right  of  the  State 
was  sustained. 

In  the  case  of  Charles  River  Bridge  v.  Warren  Bridge,  the 
ferry,  which  was  the  {Hroperty  of  a  private  coqioration,  was 
superseded  by  the.  bridge. 

In  the  case  between  the  Boston  Water  Power  Company  and 
the  Worcester  Raihoad,  23  Pick.  360,  the  power  of  the  legis- 
lature over  franchises  is  expressly  asserted.  In  that  case  the 
franchise  was  not,  indeed,  annihilated,  but  was  diminished  in 
value,  and  impaired.  If  the  legislature  could  take  a  portion  of 
the  franchise,  they  could  doubtless  take  toe  whole,  xf  the  exi- 
gency required  it. 
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Mr.  PMps  here  adverted  to  the  case  of  Charles  Riv^r 
Bridge  v.  Warren  ftridge,  7  Pickering,  to  show  the  opinions 
entertained  on  this  point  at  the  bar  and  on  the  bench.  See 
pp.  394,  399,  462,  463,  600,  613,  622,  623,  628.  Also,  to 
same  case,  11  PeteiB,  pp.  472,  490,  606,  669,  679,  680,  638, 
641,  644,  646. 

He  also  cited  Tuckahoc  Canal  Co.  v.  The  James  River 
Railroad  Co.,  11  Leijgh,  42;  Enfield  Bridge  Co.  v.  Hartford 
and  New  Haven  Railroad  Co.,  17  Conn.  40,  60;  sam^  case, 
pp.  467,  461 ;  8  N.  Hemp.  398. 

It  is  to  be  borne  in  mind,  that  the  real  estate  of  the  jdaintiffs 
was  not  derived  from  the  grant  of  1796,  nor  was  it  acquired 
by  the  aid  of  the  power  of  the  State ;  no  authority  being  con* 
ferred  by  that  act  to  take*  {nrivate  property  without  the  owner's 
assent. 

The  taking  the  land,  therefore,  if  it  conflict  with  any  grant, 
conflicts  with  the  original  grant  from  the  British  crown,  made 
prior  to  the  Revolution.  If  it  come  in  collision  with  the  grant 
of  the  franchise,  it  is  only  incidentally  and  consequentially. 

Unless,  then,  the  legidature,  by  the  grant  of  the  firanchise 
in  1796,  parted  with  the  right  of  eminent  domain  over  the 
place  where  the  franchise  was  to  be  exercised,  the  taking,  the 
land  for  public  use  must  be  conceded  to  be  lawful. 

If,  then,  the  land  call  be  taken,  could  hot  the  same  power 
take  the  franchise,  which  is  merely  incident  to  it  ? 

If  we  advert  to  the  act  of  1796,  we  shall  find  that  the  fran- 
chise consists  in  the  right 'to  take  toll  upon  a  bridge,  to  be 
maintained  by  the  plaintiff's,  upon  their  own  land,  and  at  their, 
own  expense.  Now,  if  the  bridge  itself  passes  firom  them  in 
a  legal  way,  and  they  cease  to  maintain  it,  the  right  to  take 
toll  ceases. 

The  case,  then,  is  not  one  in  which  the  grant  of  the  firan- 
chise is  revoked  or  annulled  by  the  legislature  in  bad  faith, 
but  one  in  which,  the  public  having  acquired  the  rights  of  the 
plaintiff's,  the  further  exercise  of  the  franchise  is  neither  reason* 
able  nor  just. 

It  was  argued  in  the  court  below,  that  the  franchise  is  not 
annexed  to  land,  and  therefore  "  could  not  be  taken,  but  where 
the  right  is  given  16  take  land." 

The  franchise,  by  the  grant,  might  be  exercised  at  any  place 
within  four  miles  of  the  mouth  of  the  river.  The  proceeding 
in  question  merely  prohifits  its  exercise  in  this  particular  place, 
leaving  it  to  be  enjoyed  elsewhere,  if  it  be  of  any  value  to  the 
plaint^s.  In  this  view,  the  case  falls  precisely  within  the 
decision  in  the  Boston  Water  Power  Company  r.  Worcester 
Railroad,  23  Pick.  360. 


iS88  SUPBEME  COUBT. 

|-|  III  11  I  II    —        II  I  ■       II  ■    ■  !■        ■ 

The  Weflt  Rirer  Bridfe  ComptDy  v.  Dix  et  aL 

The  plaintiffs,  however,  had  giyen  a  location  to  it,  and  ita 
exerciae  elsewhere  being  probably  of  no  valae,  the  case  was 
treated  by  the  State  court  as  a  practical  extinguishment  of  it, 
and  compensation  made  accordingly. 

In  this  view  of  the  matter,  the  franchise  still  subsists,  im- 
paired only  by  the  establishment  of  a  public  highway  in  this 
particular  place. 

Does  the  partial  and  qualified  appropriation  of  the  plaintiffs' 
property  to  public  use  exclude  the  exercise  of  the  right  of  em- 
inent domain  by  the  State  ? 

It  is  to  be  ohaervedj  that  the  land  of  the  plaintiffs  had  never 
been  taken  by  the  sovereign  power  for  public  use  until  the  pro- 
ceeding now  in  question  was  instituted.  It  was  voluntiurily 
devoted  to  that  use  by  the  plaintiffs,  with  a  view  to  the  enjoy- 
ment of  the  franchi&e. 

The  property  is  still  private,  and  the  pubUc  use  it  only  by 
paying  an  equivalent,  in  the  form  of  toll. 

Were  it  otherwise,  it  would  be  difficult  to  make  out  that  a 
partial  exercise  of  the  right  of  eminent  domain  exhausts  the 
power,  or  that,  property  being  devoted  to  public  use,  the  sover- 
eign power  cannot  regulate,  modify,  or  control  that  use.  The 
fact  of  such  devotion  comes  rather  in  aid,  than  otherwise,  of 
the  public  right. 

Whether,  therefore,  we  have  regard  to  the  fact  that  the 
property  is  private,  or  to  the  qualified  public  use,  there  is  no 
impediment  to  taking  it  absolutely  for  a  more  enlarged  and 
beneficial  public  use,  on  the  one  hand,  and  modifying  or  chang- 
ing the  use  on  the  other. 

There  is  no  difficulty  arising  from  the  fact,  that  the  propierty 
is  already  sequestered  to  public  use;  but  the  difficulty  has 
arisen,  as  the  reported  cases  show,  from  the  employment  of  -pnr 
vate  corporations  to  exercise  the  power  in  question,  and  to  carry 
out  these  great  measures  of  internal  improvement.  The  objec- 
tion was  first  started,  that,  in  the  case  of  turnpike  and  railroad 
corporations,  the  property  of  the  citizen  has  been  taken,  not  for 
public  use,  but  for  the  private  use  and  benefit  of  the  corpora- 
tion. The  proceeding  has,  however,  been  sustained,  upon  the 
ground,  that,  although  the  enterprise  has  been,  undertaken  with 
a  view  to  private  emolument,  yet  the  ultimate '  purpose  is  the 
public  convenience ;  and  if  the  legislative  power  can  take  pri- 
vate property  for  such,  purposes,  it  may  be  taken  through  the 
agency  of  a  corporation,  as  well  as  that  of  a  public  executive 
officer.  So,  where  a  grant  of  a  franchise  comes  in  collision 
with  a  previous  grant  of  a  similar  kind,  it  has  been  objected, 
that  it  was  not  competent  for  the  legislature  to  take  the  prop- 
erty of  one  person  for  the  use  and  benefit  of  another ;  yet  such 
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a  proceeding  has  been  sustained,  where  it  is  for  public  use,  and 
the  increas^  benefit  to  the  public  requires  the  sacrifice. 

Our  case,  howeyer,  is  firee  from  this  objection.  The  prop- 
erty has  been  taken,  not  for  the  benefit  of  another  priirate  cor- 
poration, but  strictly  and  solely  for  public  use. 

The  objeiction  urged  in  the  State  court,  that  no  new  high- 
way is  laid  out,  is  founded  upon  an  erroneous  assumption. 
The  public  and  free  highway  is,  in  a  legal  sense,  a  different 
thing  from  a  bridge,  or  way,  which  is  private  property,  and 
which  the  citizens  may  use  only  for  a  toll,  to  be  paid  in  each 
instance  of  using. 

The  highway  was  public  only  in  a  limited  sense.  That  it 
was  competent  for  the  legislature  or  the  coortSj  under  the 
statute,  to  enlarge  the  public ^use,  is,  I  think,  clear. 

If  the  objection  is,  that  no  new  highway  was  necessary,  in- 
asmuch as  the  public  had  already  a  right  of  passage  there,  and 
coiild  use  the  way  as  they  had  previously  done,  the  answer  is, 
that  the^power  of  the  courts  over  this  matter  is  not  limited  to 
cases  of  strict,  absolute  necessity,  but  they  are  at  liberty  to 
consult  the  public  convenience,  and  to  look  to  a  more  beneficial 
and  enlarged  public  use.  They  are  the  constitutional  judges 
on  this  point,' and  their  decision  upon  it  is  conclusive. 

The  statute  of  Vermont,  under  which  the  court  proceeded, 
does  not  use  the  word  necessity.  Its  language  is,  "  Whenever 
there  shall  be  occasion  for  a  new  .highway,"  &«.,  and  ''when, 
m  their  [the  court's]  judgment,  the  public  good  requires  a  pub- 
lic highway." 

There  are  several  points  made  in  the  State  courts,  which  are 
addressed  rather  to  the  discretion  of  those  courts,  and  which 
have  no  bearing  upon  the  constitutional  question ;  it  is  not 
deemed  necessary  to  notice  them  here. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  West  River  Bridge  Company,  Plaintiffs,  vs.  Joseph  Dix 
and  th»  Towns  of  Brattleborough  and  Diiramerston,  Defend- 
ants, upon  a  writ  of  error  to  the  Supreme  Court  of  Judicature 
of  the  State  of  Vermont,  sittihg  in  certain  proceedings  as  a 
court  of  law, 

and 

The  same  Plamtiffs,  vs.  The  Towns  of  Brattleborough  and 
Dummerston,  and  Joseph  Dix,  Asa  Boyden,  and  Phineas  Un- 
derwood, upon  a  writ  of  error  to  the  Supreme  Court  of  Judica- 
ture, and  to  the  Chancellor  of  the  First  Circuit  of  the  State  of 
Vermont. 

These  two  causes  have  been  treated  in  the  argument  as  one, 
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— and  such  they  essentially  are.  Though  prosecuted  in  dif- 
ferent forms  and  in  different  forums  below,  they  are  merely 
various  modes  of  endeavouring  to  attain  the  same  end,  and  a 
decision  in  either  of  the  only  question  they  raise  for  the  c(^;ni- 
zance  of  this  court  disposes  equally  of  that  question  in  the 
other. 

They  are  brought  before  us  under  the  twenty-fifth  section 
of  the  Judiciary  Act,  in  order  to  test  the  conformity  with  the 
Constitution  of  the  United  States  of  certain  statutes  of  Ver- 
mont ;  laws  that  have  been  sustained  by  the  Supreme  Court  of 
Vermont,  but  which  it  is. alleged  are  repugnant  to  the  tenth 
section  of  the  first  article  of  the  Constitution,  prohibiting  the 
passage  of  State  laws  impairing  the  obligation  of  contracts. 

It  appears  from  the  record  of  these  causes,  that,  in  the  year 
1795,  the  plaintiffs  in  error  were,  by  act  of  the  legislature  of 
Vermont,  created  a  corporation,  and  invested  with  the  exclusive 
privilege  of  erecting  a  bridge  over  West  River,  within  four 
miles  of  its  mouth,  and  with  the  right  of  taking  tolls  for  pass- 
ing the  same.  The  franchise  granted  this  corporation  was  to 
continue  for  one  hundred  years,  and  the  period  originally  pre- 
scribed for  its  duration  has  not  yet  expired.  The  corporation 
erected  their  bridge,  have  maintained  and  used  it,  and  enjoyed 
the  franchise  granted  to  them  by  law,  until  the  institution  of 
the  proceeding  now  imder  review. 

By  the  general  law  of  Vermont  relating  to  roads,  passed 
19th  November,  1839,  {vide  Revised  Laws  of  Vermont,  p.  553,) 
the  County  Courts  are  authorized,  upon  petition,  to  appoint 
commissioners  to  lay  out  highways  within  their  respective 
counties,  and  to  assess  the  damages  which  may  accrue  to  land- 
holders by  the  opening  of  roads,  and  these  courts,  upon  the 
reports  of  the  commissioners  so  appointed,  are  empowered  to 
establish  roads  within  the  bounds  of  their  local  jurisdiction.  A 
similar  power  is  vested  in  the  Supreme  Court,  to  lay  out  and 
establish  highways  extending  through  several  counties. 

By  an  act  of  the  legislature  of  Vermont,  passed  November 
19th,  1839j  it  is  declared,  that  "  whenever  there  shall  be  occa- 
sion for  any  new  highway  in  any  town  or  towns  of  this  State, 
the  Supreme  and  Coimty  Courts  shall  have  the  same  power  to 
take  any  real  estate,  easement,  or  franchise  of  any  turnpike  or 
other  corporation,  when  in  their  judgment  the  public  good  re- 
quires a  public  highway,. which  such  courts  now  have,  by  the 
laws  of  the  State,  to  lay  out  highways  over  individual  or  pri- 
vate property ;  and  the  same  power  is  granted,  and  the  same 
rules  shall  be  observed,  in  making  compensation  to  all  sodi 
corporations  and  persotis  whose  estates,  easement,  firancbise,  or 
rights  shall  be  taken,  as  are  now  granted  and  provided  in  oth^ 


^ 


JANUARY  TERM,  1B48.  581 

Tlie  Weit  River  Bridge  Company  «.  Dix  et  at 

cases."  Under  the  authority  of  these  statutes,  and  in  the 
modes  therein  prescribed,  a  proceeding  was  instituted  in  the 
County  Court  of  Windham,  upon  the  petition  of  Joseph  Dix 
and  others,  in  which,  by  the  judgment  of  that  court,  a  pu^  Jc 
road  was  extended  and  established  between  certain  termini, 
passing  over  and  upon  the  bridge  of  the  plaintiffs,  and  convert- 
ing it  into  a  free  public  highway.  By  the  proceedings  and 
judgment  just  mentioned,  compensation  was  assessed  and 
awarded  to  the  jdaintifis  for  this  appropriation  of  their  property, 
and  for  the  consequent  extinguishment  of  their  franchise.  The 
judgment  of  the  County  Court,  having  been  carried  by  certiorari 
before  the  Supreme  Court  of  the  State,  was  by  the  latter  tri- 
bunal affirmed. 

Pending  the  proceeding  at  law  upon  the  petition  of  Dix 
and  others,  a  bill  was  presented  by  the  plaintiffs  in  error  to  the 
chancellor  of  the  first  judicial  circuit  of  the  State  of  Yermont, 
praying  an  injunction  to  those  proceedings  so  far  as  they  related 
to  ihe  plaintiffs  or  to  the  real  estate,  easement,  or  franchise  be- 
longing to  them.  This  bill,  having  been  demurred  to,  was  dis- 
missed by  the  chancellor,  whose  decree  was  affirmed  on  appeal 
to  the  Supreme  Court,  and  a  writ  of  error  to  the  last  decision 
brings  up  the  case  on  the  second  record. 

In  considering  the  question  propounded  in  these  causes,  there 
can  be  no  doubt,  nor  has  it  been  doubted  in  argument,  on  either 
side  of  this  controversy,  that  the  charter  of  incorporation 
granted  to  the  plaintiffis  in  1793,  with  the  rights  SQd  privileges 
it  declared  or  implied,  formed  a  contract  between  the  plaintiffs 
and  the  State  of  Vermont,  which  the  latter,  under  the  inhibition 
in  the  tenth  section  of  the  first  article  of  the  Constitution,  could 
have  no  power  to  impair.  Tet  this  proposition,  though  taken 
as  a  postulate  on  bodi  sides,  determines  nothing  as  to  the  real 
merits  of  these  causes.  True,  it  furnishes  a  guide  to  our  in- 
quiries, yet  leaves  those  inquiries  still  open,  in  their  widest  ex- 
tent, as  to  the  real  position  of  the  parties  with  reference  to  the 
State  legislation  or  to  the  Constitution.  Following  the  guide 
thus  furnished  us,  we  will  proceed  to  ascertain  that  position. 
No  State,  it  is  declared,  shall  pass  a  law  impairing  the  obliga- 
tion of  contracts ;  yet,  with  this  concession  constantly  yielded, 
it  cannot  be  justly  disputed,  that  in  every  political  sovereign 
community  there  Inheres  necessarily  the  right  and  the  duty  of 
guarding  its  own  existence,  apd  of  protecting  and  promoting 
the  interests  and  welfare  of  the  community  at  large.  This 
power  and  this  duty  are  to  be  exerted  not  only  in  the  highest 
acts  of  sovereignty,  and  in  the  external  relations  of  govern- 
ments ;  they  reach  and  comprehend  likewise  the  interior  pol- 
ity and  relations  of  social  life,  which  should  be  regulated  with 
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reference  to  the  advantage  of  the  whole  society.  This  power, 
denominated  the  eminent  domain  of  the  State^  is,  as  its  name 
imports^  paramount  to  all  privBte  rights  vested  under  the  gov- 
ernment, and  these  last  are,  by  necessary  implication,  held  in 
subordination  to  this  power,  and  must  yield  in  every  instance 
to  its  proper  exercise. 

The  Constitution  of  the  United  States,  although  adopted  by 
the  sovereign  States  of  this  Union,  and  proclaimed  in  its  own 
]  inguage  to  be  the  supreme  law  for  their  government,  can,  by 
no  rational  interpretation,  be  brought  to  conflict  with  diis  attri-. 
bute  in  the  States ;  there  is  no  express  delegation  of  it  by  the 
Ccmstitution ;  and  it  would  imply  an  incredible  fatuity  in  the 
States,  to  ascribe  to  them  the  intention  to  relinquish  the  power 
of  self-government  and'  self-preservation.  A  correct  view  of 
this  matter  must  demonstrate,  moreover,  that  the  right  of  emi- 
nent domain  in  government  in  no  wise  interferes  with  the  in- 
violability of  contracts ;  that  the  most  sanctimonious  legaM  for 
the  one  is  perfectly  consistent  with  the  possession  and  exercise 
of  the  other. 

Under  every  established  government,  the  tenure  of  property 
is  derived  mediately  or  immediately  from  the  sovereign  power 
of  the  political  body,  organized  in  such  mode  or  exerted  in 
5iich  way  as  the  conununity  or  State  may  have  thought  proper 
.v  ordain.  It  can  rest  on  no  other  foundation,  can  have  no 
other  guKrantee.  It  is  owitig  to  these  characteristics  only,  in 
the  original  nature  of  tenure,  that  appeals  can  be  made  to  the 
laws  either  for  the  protection  or  assertion  of  the  rights  of  prop- 
erty. Upon  any  other  hypothesis,  the  law  of  property  would 
be  simply  the  law  of  force.  Now  it  is  undeniable,  that  the  in- 
vestment of  property  in  the  citizen  by  the  government,  whether 
made  for  a  pecuniary  consideration  or  founded  on  conditions  of 
civil  or  political  duty,  is  a  contract  between  the  State,  at  the 
government  acting  as  its  agent,  and  the  grantee ;  and  both  the 
parties  thereto  are  bound  in  good  faith  to  fulfil  it.  But  into  all 
contracts,  whether  made  between  States  and  individuals  or  be- 
tween individuals  only,  there  enter  conditions  which  arise  not 
out  of  the  literal  terms  of  the  contract  itself ;  they  are  super- 
induced by  the  preexisting  and  higher  authority  of  the  laws 
of  nature,  of  nations,  or  of  the  community  to  which  the  parties 
belong ;  they  are  always  presumed,  and  must  be  presumed,  to 
be  known  and  recognized  by  all,  are  binding  upon  all,  and  need 
never,  therefore,  be  carried  into  express  stipulation,  for  this 
could  add  nothing  to  their  force.  Every  contract  is  made  in 
subordination  to  them,  and  must  yield  to  their  control,  as  con*' 
ditions  inherent  and  paramount,  wherever  a  necessity  for  their 
execution  shall  occur.     Such  a  condition  is  the  right  of  emi- 
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nent  domain.  This  right  does  not  operate  to  impair  the  con- 
tract effected  by  it,  but  rec6gnizes  its  obligation  in  the  fullest 
extent,  claiming  only  the  fulfilment  of  an  essential  and  insepa- 
rable condition.  Thus,  in  claiming  the  resumption  or  qualifi- 
cation of  an  investiture,  it  insists  merely  on  the  true  nature 
and  character  of  the  right  invested.  The  impairing  of  con- 
tracts inhibited  by  the  Constitution  can  scarcely,  by  the  great- 
est violence  of  construction,  be  made  applicable  to  the  enfor- 
cing of  the  terms  or  necessary  import  of  a  contract;  the  lan- 
guage and  meaning  of  the  inhibition  were  designed  to  embrace 
proceedings  attempting  the  interpolation  of  some  new  term  or 
condition  foreign  to  the  original  agreement,  and  therefore  incon- 
sistent with  and  violative  thereof  It,  then,  being  clear  that  the 
power  in  question  not  being  within  the  purview  of  the  restric- 
tion imposed  by  th^  tenth  section  of  the  first  article  of  the 
Constitution,  it  remains  with  the  States  to  the  full  extent  in 
which  it  inheres  in.  every  sovereign  government,  to  be  exer- 
cised by  them  in  that  degree  that  shall  by  them  be  deem- 
ed commensurate  with  public  necessity.  So  long  as  they 
shall  steer  clear  of  the  single  predicament  dcnoimced  by  the 
Constitution,  shall  avoid  interference  with  the  obligation-  of 
contracts,  the  wisdom,  the  modes,  the  policy,  the  hardship  of 
any  exertion  of  this  power  are  subjects  not  within  the  proper 
cognizance  of  this  courts  This  is,  in  truth,  purely  a  question 
of  power;  and,  conceding  the  power  to  reside  in  the  State 
government,  thus  concession  would  seem  to  close  the  door  upon 
all  further  controversy  in  connection  with  it.  The  instances 
of  the  exertion  of  tins  power,  in  some  mode  or  other,  firom 
the  very  foundation  of  civil  government,  have  been  so  numer- 
ous and  familiar,  that  it  seems  somewhat  strange,  at  this  day, 
to  raise  a  doubt  or  question  concerning  it.  In  fact,  the  whole 
policy  of  the  country,  relative  to  roads,  mills,  bridges,  and  ca- 
nals, rests  upon  this  single  power,  under  which  lan<&  have  been 
always  condemned ;  and  without  the  exertion  of  this  power, 
not  one  of  the  improvements  just  mentioned  could  be  con- 
structed. In  our  country,  it  is  believed  that  the  power  was 
never,  or,  at  any  rate,  rarely,  questioned,  until  the  opinion  seems 
to  have  obtained,  that  the  right  of  property  in  a  chartered  cor- 
poration was  more  sacred  and  intangible  than  the  same  right 
could  possibly  be  in  the  person  of  the  citizen ;  an  opinion  which 
niust  be  without  any  grounds  to.  rest  upon,  until  it  can  be  de- 
monstrated either  that  the  ideal  creature  is  more  than  a  person, 
or  the  corporeal  being  is  less.  For,  as  a  question  of  the  power 
to  appropriate  to  public  uses  the  property  of  private  persons, 
resting  upon  the  ordinary  foimdations  of  private  right,  there 
would  seem  to  .be  room  neither  for  doubt  nor  difficulty.  A  dis- 
46  • 
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tinction  has  been  attempted,  in  ai^ument,  between  the  power 
of  a  government  to  appropriate  for  public  uses  property  which 
is  corporeal,  or  may  be  said  to  be  in  being,  and  the  like  power 
in  the  government  to  resume  pr  extinguish  a  firknchise.  The 
distinction  thus  attempted  we  regard  as  a  refinement  which  has 
no  foundation  in  reason,  and  one  that,  in  truth^  avoids  the  true 
legal  or  constitutional  question  in  these  causes ;  namely,  that  of 
the  right  in  private  persons,  in  the  use  or  enjoyment  of  their 
private  property,  to  control  and  actually  to  prohibit  the  power 
and  duty  of  the  government  to  advance  and  protect  the  general 
good.  We  are  aware  of  nothing  peculiar  to  a  franchise  which 
can  class  it  higher,  or  render  it  more  sacred,  than  other  proper- 
ty. A  franchise  is  property,  and  nothing  more ;  it  is  incorpo- 
real property,  and  is  so  defined  by  Justice  Blackstone,  when 
treating,  in  his  second  volume,  chap.  3,  page  20,  of  the  Rights 
of  Things.  It  is  its  character  of  property  only  which  imparts 
to  it  value,  and  alone  authorizes  in  individuals  a  right  of  action 
for  invasions  or  disturbances  of  its  enjoyment.  Vide  Bl.  Ck>nmi., 
Vol.  III.,  chap.  16,  p.  236,  as  to  injuries  to  this  description  of 
private  property,  and  the  remedies  given  for  redressing  them. 
A  franchise,  therefore,  to  erect  a  bridge,  to  construct  a  road,  to 
keep  a  ferry,  and  to  collect  tolls  upon  them,  granted  by* the  au- 
thority of  the  State,  we  regard  as  occupying  the  same  position, 
with  respect  to  the  paramount  power  and  duty  of  the  State  to 
promote  and  protect  the  public  good,'  as  does  the  right  of  the 
citizen  to  the  possession  and  enjoyment  of  his  land  imder  his 
patent  or  contract  with  the  State,  and  it  can  no  more  interpose 
any  obstruction  in  the  way  of  their  just  exertion.  Such  ex- 
ertion we  hold  to  be  not  within  the  inhibition  of  the  Constitu- 
tion, and  no  violation  of  a  contract.  The  power  of  a  State, 
in  the  exercise  of  eminent  domain,  to  extinguish  immediately 
a  franchise  it  had  granted,  appears  never  to  have  been  directl]r 
brought  here  for.  adjudication,  and  consequently  has  not  b^n 
heretofore  formally  propounded  from  this  court ;  but  in  Eng- 
land, this  power,  to  the  fullest  extent,  was  recognized  in  the 
case  of  the  Oovemor  and  Company  of  the  Cast  Plate  Manufac- 
turers r.  Meredith,  4.  Term  Reports,  794,  and  Lord  Eenyon, 
especially  in  that  case,  foimded  solely  upon  this  power  tl\e  en- 
tire policy  and  authority  of  all  the  road  and  canal  laws  of  the 
kingdom. 

The  several  State  decisions  cited  in  the  argument,  from  3 
Paige's  Chancery  Reports,  p.  46,  firom  23  Pickering,  p.  361, 
from  17  Connecticut  Reports,  p.  454,  from  8  New  Hampshire 
Reports,  p.  398,  firom  10  New  Hampshire  Reports,  p.  371,  and 
11  New  Hampshire  Reports,  p.  20,  are  accordant  with  the  de- 
cision above  mentioned,  from  4  Durnford  and  East,  and  entirely 
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supported  by  it.  y>iie  of  these  State  decisions,  namely,  the 
case  of  the  Enfield  Toll-Bridge  Company  v.  The  Hartford 
and  New  Haven  Railroad  Company^  17  Connecticut  Reports, 
places  the  principle  asserted  in  an  attitude  so  striking,  as  seems 
to  render  that  case  worthy  of  a  separate  notice.     The  legisla- 
ture of  Connecticut,  having  previously  incorporated  the  Enfield 
Bridge  Company,  inserted^  in  a  charter  subsequently  granted 
by  them  to  the  Hartford  and  Springfield  Railroad  Company, 
a  provision  in  these  words,  —  ^'  That  nothing  therein  con- 
tained shall  be  construed  to  prejudice  or  impair  any  of  the 
rights  now  vested  in  the  Enfield  Bridge  Company."     This 
provision,  comprehensive  as  its  language  may  seem  to  be, 
was  decided  by  the  Supreme  Court  of  the  State  as  npt  em- 
bracing my  exemption  of  the  Bridge  Company  firom  the  legis- 
lative power  of  emiiient  domain,  with  respect  to  its  franchise, 
but  to  declare  this,  and  this  only,  —  that,  notwithstanding  the 
privilege  of  constructing  a  railroad  from  Hartford  to  Springfield 
in  the  most  direct  and  feasible  route,  granted  by  the  latter  char- 
ter, the  franchise  of  the  Enfield  Rridge  Company  should  re- 
main as  inviolate  as  the  property  of  other  citizens  of  the  State. 
These  decisions  sustain  clearly  the  following  positions,  comr 
prised  in  this  summary  given  by  Chancellor  WsJworth,  8  Paige's 
Reports,  p.  73,  where  he  says,  that,  "  notwithstanding  the  grant 
to  individuals,  the  eminent  domain,  the  highest  and  most  exact 
idea  of  property,  remains  ia  the  government,  or  in  the  aggre- 
gate body  of  the  people  in  their  sovereign  capacity ;  and  they 
have  a  right  to  resume  the  possession  of  the  property  in  the 
manner  dnrected  by  tne  constitution  and  laws  of  the  State, 
whenever  the  pubUc  interest  requires  it.     This  right  of  re- 
sumption may  be  exercised,  not  only  where  the  safety,  but  also 
where  the  interest,  or  even  the  expediency,  of  the  State  is  con- 
cerned."   In  these  positions,  containing  no  exception  with  re- 
gard to  property  in  a  firanchise  (an  exception  which  we  should 
deem  to  be  without  warrant  in  reason),  we  recognize  the  true 
doctrines  of  the  law  as  applicable  to  the  cases  before  us.    In 
considering  the  question  of  constitutional  power,  —  the  only 
question  properly  presented  upon  these  records, — we  institute 
no  inquiry  as  to  the  adequacy  or  inadequacy  of  the  compensa- 
tion allowed  to  the  plaintififs  in  error  for  the  extinguishment  of 
their  firanchise ;  nor  do^e  inquire  into  the  conformity  between 
the  modes  prescribed  by  the  statutes  of  Vermont  and  the  pro- 
ceedings which  actually  were  ^adopted  in  the  execution  of  those 
statutes ;  these  are  matters  regarded  by  this  court  as  peculiarly 
belonging  to  the  tribunals  designated  by  the  State  for  the  exer- 
cise of  her  legitimate  authority,  and  as  being  Without  the  prov- 
ince assigned  to  this  court  by  the  Judiciary  Act. 
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Upon  the  whole,  we  consider  the  authority  claimed  for  the 
State  of  Yennont,  and  the  exertion  of  that  authority  which  hat 
occurred  under  the  provisions  of  the  statutes  above  mentioned, 
by  the  extinguishment  of  the  franchise  previously  granted  the 
plaintiffs,  as  set  forth. upon  the  records  before  us,  as  presenting 
no  instance  of  the  impairing  of  a  contract,  within  the  meaning 
of  the  tenth  section  of  the  first  article  of  the  Constitution,  and 
consequently  no  case  which  is  proper  for  the  interposition  of 
this  court.  The  decisions  of  the  Supreme  Court  of  Vermont 
are  therefore  afSrmed. 

Mr.  Justice  McLEAN. 

As  this  is  a  constitutional  question  of  considerable  practical 
importance,  I  will  state,  succinctly,  my  general  views  on  the 
subject. 

The  West  River  Bridge,  under  the  statutes  of  Vermont,  was 
appropriated  to  public  purposes.  And  it  is  alleged  that  the 
charter  under  which  the  bridge  was  built  and  possessed  by 
such  appropriation  was  impaired.  Our  inquiry  is  limited  to 
this  point.  For  whatever  injury  the  proceeding  may  have 
done  to  the  interests  of  the  corporation,  unless  its  contract 
with  the  State  was  impaired,  we  have  no  jurisdiction  of  the 
case. 

The  power  in  a  State  to  take  private  property  for  public  use 
is  undoubted.  It  is  an  incident  to  sovereignty,  und  its  exercise 
is  often  eissential  to  advance  the  public  interests.  This  act  is 
done  under  the  regulations  of  the  State.  If  those  regulations 
have  not  been  strictly  observed,  that  is  not  a  matter  of  inquiry 
for' this  court.  The  local  tribunals  have  the  exclusive  power 
in  such  cases. 

This  act  by  a  State  has  never  been  held  to  impair  the  obli- 
gations of  the  contract  by  which  the  property  appropriated  was 
held.  The  power  acts  upon  the  property,  and  not  on  the  con- 
tract. A  State  cannot  annul  or  modify  a  grant  of  land  fairiy 
made.  But  it  may  take  the  land  for  public  use.  This  is  done 
by  making  compensation  for  the  property  taken,  as  provided 
by  law.  But  if  it  be  an  appropriation  of  property  to  public 
use,  it  cannot  be  held  to  impair  the  obligations  of  the  con- 
tract. 

It  is  insisted,  that  this  was  a  pretended  exercise  of  the  power 
of  the  eminent  domain,  with  the  view  of  destroying  the  force 
and  obligation  of  the  plaintiffs'  charter. 

This  whole  proceeding  was  under  a  standing  law  of  the 
State,  and  it  was  sanctioned,  on  an  appeal,  by  the  Supreme 
Court  of  the  State.  A  procedure  thus  authorized  by  law,  and 
sanctioned,  cannot  be  lightly  regarded.  It  has  all  the  solem- 
nities of  a  flovereiffn  act 
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But  it  is  said  that  the  franchise  of  the  plaintiff  cannot  be  de- 
nominated property ;  that  '<  it  included  the  grant  of  no  property 
real  or  personal ;  that  it  lay  in  grant,  and  not  in  livery." 

If  the  action  of  the  State  had  been  upon  the  franchise  onlyi 
this  objection  would  be  unanswerable.  The  State  cannot 
modify  or  repeal  a  charter  for  a  bridge,  a  turnpike-road,  gt  a 
bank,  or  any  other  private  charter,  unless  the  power  to  do, so 
has  been  reserved  in  the  original  grant.  But  no  one  doubts 
the  power  of  the  State  to  take  a  banking-house  for  public  use^ 
or  any  other  real  or  personal  property  owned  by  the  bank.  In 
this  respect,  a  corporation  holds  property  subject  to  the  eminent 
domain,  the  same  as  citizens.  The  great  object  of  an  act  of 
incorporation  is,  to  enable  a  body  of  men  to  exercise  the  facul- 
ties of  an  individual.  Peculiar  privileges  are  sometimes  vested 
in  the  body  politic,  with  the  view  of  advaiicing  the  conven- 
ience and  interests  of  the  publie. 

The  franchise  no  more  than  a  grant  for  land  can  be  annulled 
by  the  State.  These  muniments  of  right  are  alike  protected. 
Bkit  the  property  held  under  both  is  held  subject  to  a  public 
necessity,  to  be  determined  by  the  State.  In  either  case,  the 
property  being  taken  renders  valueless  the  evidence  of  right. 
But  thu  does  not,  in  the  sense  of  the  Constitution,  impair  the 
contracts.  The  bridge  and  the  ground  connected  with  it,  to- 
gether with  the  right  of  exacting  toll,  are.  the  elements  which 
constitute  the  value  of  the  bridge.  The  situation  and  produc- 
tiveness of  the  soil  constitute  the  value  of  land.  In  both  cases, 
an  estimate  is  made  of  the  value,  under  prescribed  forms,  and 
it  is  paid  when  the  property  is  taken  for  public  use.  And  in 
these  cases  the  evidences  of  right  are  incidents  to  the  property. 

No  State  could  resume  a  charter,  under  the  power  of  appro- 
|Hriation,  and  carr^  on  the  functions  of  the  corporation.  A 
bank  charter  could  not  be  thus  taken,  and  the  business  of  the 
bank  continued  for  public  .purposes.  Nor  could  this  bridge 
have  been  taken  by  the  State,  and  kept  up  by  it,  as  a  toU- 
bridge.  This  could  not  be  called  an  appropriation  of  private 
inroperty  to  public  purposes.  There  would  be  no  chiange  in  the 
use,  except  the  application  of  the  profits,  and  this  Would  not 
bring  the  act  within  the  power.  The  power  must  not  only  be 
e]|ercised  bani  fide  by  a  State,  but  the  property,  not  its  prod- 
uct, must  be  applied  to  pubUc  use. 

It  is  argued,  that,  if  the  State  may  take  this  bridge,  it  may 
transfer  it  to  other  individuals,  under  the  same  or  a  different 
charter.  This  the  State  cannot  do.  It  would  in  effect  be 
taking  the  prpperty  from  A  to  convey  it  to  B.  The  public 
purpose  for  which  the  power  is  exerted  must  be  real,  not  pre- 
tended.   If  in  the  course  of  time  the  property,  by  a  change  of 
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dzcnmstances,  ahonld  no  longer  be  required  for  pnblk  nae,  it 
Buqr  bo  otherwise  disposed  o£  Bat  this  is  a  case  not  likely  to 
oecnr.  The  legality  of  the  act  depends  npcm  the  £M;ts  and  eii^ 
eomstances  under  irhich  it  wss  done.  If  the  nse  of  land  taken 
by  the  public  for  a  highway  should  be  abandoned,  it  Would  le- 
Tert  to  the  original  propnetor  and  owner  of  the  fee. 

It  is  objected  that  this  bridge,  being  owned  by  a  corporation 
and  used  by  the  public,  does  not  come  within  the  designation 
of  private  property.  All  property,  whether  owned  by  an  indi- 
▼idnal  or  individaals,  a  corporation  aggregate  or  sole,  is  within 
the  term.    In  short,  all  property  not  pablM^  is  private. 

The  nse  of  this  bridge,.it  is  contended,  is  the  same  as  before 
the  act  of  approjpriation.  The  public  nse  the  bridge  now  as 
before  the  act  of  appropriation^  Bat  it  was  a  toll-bridge,  and 
by  the  act  it  is  made  free.  The  nse,  therefore,  is  not  the  same. 
The  tax  assessed  on  the  citizens  of  the  town,  to  keep  np  and 
pay  for  the  bridge,  may  be  impolitic  or  unjust ;  but  that  is  not 
a  matter  for  the  consiifeFation  of  this  court 

It  is  supposed,  if  this  power  is  sustained  by  the  State  of  Yei^ 
mont,  it  wOLbe  in  the  power  of  a  State  to  seize  the  evidences 
of  its  indebtment  in  the  hands  of  its  citizens,  or  within  its  juris- 
diction, have  their  value  assessed,  and,  by  paying  the  amount, 
extinguish  them.  Such  a  case  bean  no  analogy  to  the  one  be- 
foiB  us.  The  contract  only  is  acted  upon  in  ifye  case  supposed. 
The  obligation  to  pay  the  money  by  Ae  State  is  materially  im* 
paired,  which  brings  the  case  within  the  Constitution.  But 
the  appropriation  of  property  affects  the  contnu^t  or  title,  by 
which  it  is  held  onlyjncidentally.  This,  it  is  said,  48  an  ex- 
tremely technical  distinction,  and  is  not  sustainable,  as  it  en»> 
bles  a  State  to  do  indirectly  what  the  Ccmstitution  prohibits. 

However  nice  the  distinction  may  seem  to  be,  when  exam- 
ined it  will  be  found  substantial. 

The  power  of  appropriation  by  a  State  has  never  been  held 
by  any  judicial  tribunal  as  impairing  the  obligation  of  a  con- 
tract, in  the  sense  of  the  Constitution.  And  this  power  haa 
been  frequently  exercised  by  all  the  States,  since  the  adoption 
of  the  Constitution.  In  the  fifth  article  of  the  amendments  to 
the  Constitution  it  is  declared,  '^  Nor  shall  pcivate  property  be 
taken  for  public  use  without  just  compensation."  This  refers 
to -the  action  of  the  federal  government,  but  a  similar  provision 
is  contained  in  all  the  State  constitutions.  Now  the  Constitu- 
tion does  not  prohibit  a  State  from  impairing  the  obligation  of 
a  contract  unless  compensation  be  made,  but  the  inhibition  is 
absolute.  So  that  if  such  an  act  come  within  the  prohibition, 
the  act  is  imconstitutional.  But  this  power  has  been  exercised 
by  the  States,  since  the  foundation  of  the  government,  and  no 
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one  has  sappoeed  that  it  vras  prohibited  by  that  clause  in  the 
Constitution  vrhich  inhibits  a  State  "  from  impairing  the  obli- 
gations of  a  contract'^ 

The  only  reasonable  result,  therefore,  to  which  we  can  come 
is,  that  the  power  in  the  State  is  an  independent  power,  and 
does  not  come  within  the  class  of  cases  prohibited  by  the  Con- 
stitution. 

This  view  gives  effect  to  the  Constitution  in  imposing  a  sal- 
utary restraint  upon  legislation  affecting  contracts,  but  leaves 
.the  States  free  in  their  exercise  of  the  eminent  domain,  which 
belongs  to  their  sovereignties,  is  essential  for  the  advancement 
of  internal  improvements,  and  acts  only  upon  property  within 
their  respective  jurisdictions.  The  powers  do  not  belong  to 
the  same  claai.  That  which  acts  upon  contracts  and  impairs 
their  obligation  only  is  prohibited. 

llr.  Justice  WOODBURY. 

In  the  decisions  of  this  court  oa  constitutional  questions 
it  has  happened  frequently,  that,  though  its  members  were 
united  in  the  judgment,  grcsst  differences  Existed  among  them 
in  the  reasons  for  it,  or  in  the  limitations  on  some  of  the  prin- 
ciples involved.  Hence  it  has  been,  customary  in  such  cases 
to  express  their  views  separately.  I  conform  to  that  usage  in 
this  case  the  more  readily,  as  it  is  one  of  the  first  impression 
][)efore  this  tribunal,  very  important  in  its  consequences,  as 
a  great  landmark  for  the  States  as  well  as  the  general  govern^ 
ment,  and,  from  shades  of  difference  and  even  conflicts  in  opin- 
ion, will  be  open  to  some  misconstruction. 

I  take  the  liberty  to  say,  then,  as  to  the  cardinal  principle 
involved  mr  this  case,  that,  in  my  opinion,  all  the  property  in  a 
State  is  derived  from,  or  protected  by,  its  government,  and 
hence  is  held  subject  to  its  wants  in  taxation,  and  to  certain 
important  public  uses,  both  in  war  and  peace.  Tattel,  B.  1, 
ch.  20,  ^244;  2  Kent,  COmm.  270;  37  Am.  Jurist,    121; 

1  Bl.  Comm.  139 ;  3  Wils.  303 ;  3  Story  on  Const.  661 ;  3 
Dallas,  95.      Some  Aground  this  public  right  on  sovereignty. 

2  Kent,  Comm.  339 ;  Grotius,  B.  1,  cl).  1,  ^  6.  Some,  on  nece^ 
sity.  2  Johns.  Ch.  162 ;  11  Wend.  61 ;  14  Wend.  61 ;  1  Rice, 
383 ;  Yanhome's  Lessee  v.  Dorrance,  2  Dallas,  310 ;  Dyer  v. 
Tuscaloosa  ftridge,  2  Porter,  303;  Hiyrding  v.  Goodlett,  3  Yer- 
ger,  63.  Some,  on  implied  compact.  Raleigh  &  Gaston  Rail- 
road Co.  V,  Davis,  2  Dev.  &  Bat.  466 ;  2  Bay,  36,  in  S.  Car. ; 

3  Yerger,  63.  Where  a  charter  ie  granted  after  laws  exist  to 
condemn  property' when  needed  for  public  purposes,  others 
might  well  rest  such  a  right  on  the  hypothecs,  that  such  laws 
are  virtually  a  part  and  condition  of  the  grant  itself,  as  much  as 
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if  inscribed  in  it,  toiidem  v^bis.  Towne  v.  Smith,  1  Wood- 
bury Sl  Minot,  134;  2  Howard,  608,  617;  1  Howard,  311; 
3  Story  on  Const.  ^4  1377,  1378,  q%ACBre. 

But,  however  derivedi  this  eminent  domain  exists  in  all  gov- 
ernments, and  is  distinguished  from  the  public  domain,  as  that 
consists  of  public  lands,  buildings,  &c.,  owned  in  trust  exclu- 
sively and  entirely  by  the  government  (3  Kent,  Comm.  339 ; 
Memphis  v.  Overton,  3  Yerger,  389),  while  this  consists  only  in 
the  right  to  use  the  property  of  others,  when  needed,  for  certain 
public  purposes.  Without  now  going  further  into  the  reasons  or 
extent  bi  it,  and  under  whatever  name  it  is  most  approi^iately 
described,  I  concur  in  the  views  of  the  court,  that  it  still  remains 
in  each  State  of  the  Union  ifn  a  case  like  the  present,  having 
never  been  granted  to  the  g^ii^ral  government  so  fiur  as  respects 
the  public  highways  of  a  State,  and  that  it  extends  to  th^  taking 
for  public  use  for  a  road  any  property  in  the  State,  suitable  and 
necessary  for  it.  Tuckahoe  Canal  case,  11  Leigh,  76 ;  11  Pe- 
ters, 560 ;  20  Johns.  724 ;  3  Paige,  Ch.  46 ;  7  Pick.  469.  But 
whether  it  could  be  taken  without  compensation,  where  no 
provision  exists  like  that  in  the  fifth  amendment  of  the  Consti- 
tution of  the  United  States,  or  that  in  the  Vermont  constitu- 
tution,  somewhat  similar,  is  a  more  difficult  question,  and  on 
which  some  have  doubted.  4  D.  &.  E.  794 ;  1  Rice,  383 ; 
3  Leigh,  337.  I  do  not  mean  to  express  any  opinion  on  this, 
as  it  is  not  called  for  by  the  facts  of  this  case.  But  compensa- 
tion firom  the  public  in  such  cases  prevails  generally  in  modem 
times,  and  certainly  seeniis  to  equalize  better  the  burden.  2  Dal- 
las, 310;  Fmc.  Bridge  vi  Old  Bridge,  7  N.  Hamp.  63 ;  4  D.  &>  E. 
794^  1  ^ott  &,  McCord,  387;  Stokes  et  al.  v.  Sup.  Ass.  Co., 
3  Leigh,  337;  11  Leigh,  76;  Hartford  Bridge,  17  Conn.  91; 
Vattel,  B.  1,  ch.  20,  ^  244;  3  Paige,  Ch.  46 ;  2  Dev.  &  Bat. 
461 ;  2  Kent,  Comm.  339,  note ;  Lex.  &;  Oh.  Raihroad  case, 
8  Dana,  289. 

Nor  shall  I  stop  to  discuss  whether  it  is  on  this  principle 
of  the  emin^t  domsdn  alone,  that  privatl^  property  has  always 
been  taken  for  highways,  in  England,  on  making  compensation, 
80  as  to  be  a  prei^nt  for  us.  This  was  done  there  former- 
ly, not  as  here,  but  by  a  w^rit  ad  qmA  4amnum^  and  it  was  for 
ages  issued  before  the  ^rant  of  any  new  firanchisei^y  the  king, 
whether  a  road,  ferry,  ojr  market;  and  the  inqunry  related  to 
the  damage  by  it,  whether  to  the  public  or  individuals.  Fits. 
N.  B.  221 ;  3.Bac.  Abr.,  Highways j  A. 

Nor  weie^lterations  in  roads,  or  even  the  wid^iing  or  dis- 
continuing of  them,  allowed  without  it  Thomas  v.  Sonel, 
Taoghan,  314,  348,  349;  Cooke,  ch.  267;  «  Bam.  d&  AkL 
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But  in  modem  times  Parliament,  by  various  lati^,  have  am- 
thorized  all  these,  after  inquiry  and  compensation  awarded 
by  certain  magistrates.  1  Burr.  263 ;  Camp.  648 ;  Cro.  Cai;. 
266,  267;  6  Taunt.  634;  Domat,  B.  1,  t.  8,  ^  2;  7  Adol.  &> 
EUis,  124. 

And  thus,  notwithstanding  the  theoretical  omnipotence  of 
PlGurliament,  private  rights  and  contracts  have  been  in  these  par- 
ticulars, about  compensation  and  necessity  for  public  use,  as 
much  respected  in  England  as  here. 

So  as  to  railroad  companies,  as  well  as  turnpikes,  under,  pub- 
lic trustees,  and  as  to  comnion  highways ;  the  former  are  often 
authorized  there  to  erect  bridges,  and  carry  their  roads  ov^r 
turnpikes  and  other  highways ;  but  it  is  on  certain  conditions, 
keeping  them  passable  in  that  place  or  near,  and  on  making 
compensation.  Kemp  v.  L.  &>  B.  iRailway  Co.,  1  Railway 
Cases,  605-,  and  Attorney-General  v.  The  L.  &  S.  Railroad, 

I  ib,  302,  224;  2  ib.  711;  1  Gale  &  P.  324;  2  ib.  1;  4  Ju- 
rist, 966;  6  ib.  662;  9  Dowling,  P.  C.  663 ;  7  Adol.  &  Ellis, 
124;  3  Maule  &>  Selw.  626;  11  Leigh,  42. 

But  I  freely  confess,  that  no  case  has  l>een  found  there  by 
me  exactly  in  point  for  this,  such  as  the  taking  of  the  road 
or  bridge  of  one  corporation  for  another,  or  of  taking  foi: 
the  public  a  franchise'  of  individuals  connected  with  them. 
Though,  at  the  same  time,  I  have  discovered  no  prohibition  of 
it,  either  on  principle  or  precedent,  if  making  compensation 
and  follpwing  the  mode  prescribed  by  statute. 

T^e  peculiarity  in  the  present  case  consists  in  the  facts,  that 
a  part  of  the  property  taken  belonged  to  a  corporation  of  the 
State,  and  not  to  an  individual,  and  a  part  was  the  firanchise 
itself  of  the  act  of  incorporation. 

I  concur  in  the  views,  that  a  corporation,  created  to  build  a 
bridge  like  that  of  the  plaintiffs  in  error  is  itself,  in  one  sense, 
a  franchise.  2  Bl.  Comm.  37;  Bank  of  Augusta  v.  Earle, 
13  Peters,  696;  4  Wheat.  667;  7  Pick.  394;  11  Peters,  474, 
464,  472,  490,  641,  646;  11  Leigh,  76;  3  Kent,  Comm.  469. 
And,  in  another  sense,  that  it  possesses  franchises  incident  to 
its  existence  and  objects,  such  as  powers  to  erect  the  bridge 
and  to  take  tolls.     See  same  cases. 

I  concur  in  the  views,  also,  that  such  a  franchise  as  the  incor- 
poration is  a  species  of  property.  7  N.  Hamp.  66 ;  Tuckahoe 
Canal  Co.  v.  Tuckahoe  &  Camb.  Railroad  Co.,  11  Leigh,  76. 
It  is  a  legal  estate  vested  in  the  corporation.     4  Wheat.  700 ; 

II  Peters,  660.  But  it  is  often  property  distinct  and  inde- 
pendent of  the  other  property  in  Jand,  timber,  goods,  or  choses 
in  action,  which  a  corporation,  like  a  body  not  surtificial,  may 
own.     3  Bland,  449;  11  Leigh,  76. 
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It  is  also  property  subject  to  be  sold,  sometimes  even  on  ex- 
ecution (Semb.j  4  Mass.  495;  11  Peters,  434),  and  may  be 
devised  or  inherited.  17  Conn.  60.  And  while  I  accede  to  the 
principle  urged  by  the  counsel  for  the  bridge,  that  the  act  of 
incorporation  in  this  case  was  a  contract,  or  in  the  nature  of 
one  between  the  State  and  its  members  (1  Mylne  &,  Craig, 
162;  4  Peters,  514,  660;  Lee  v.  Nailer,  2  Tou.  &.  Coll.  618; 
King  V,  Pasmoor,  3  D.  d&  E.  246 ;  Woodward  v.  Dartmouth 
College,  4  Wheat.  628;  7  Cranch,  164;  Terrett  v.  Tayler, 
9  Cranch,  43,  62 ;  9  Wend.  361 ;  11  Peters,  267 ;  Canal  Co. 
V.  Railroad,  4  Gill  &.  Johns.  146 ;  3  Kent,  Comm.  469 ;  Enfield 
Toll-Bridge  ca^,  17  Conn.  40;  1  Greenleaf,  79;  8  Wheat, 
464 ;  10  Conn.  622 ;  Peck,  269 ;  1  Alabama,  23 ;  2  Stewart, 
30),  I  concur  in  the  views  of  the  court,  that  this  or  other  prop- 
erty of  corporations  may  be  taken  fo.  the  purpose  of  a  high- 
way, under  the  right  of  eminent,  domain,  and  that  the  laws  of 
Vermont  authorizing  it  are  not  in  that  respect  and  to  that  extent 
violations  of  the  obligation  of  any  contract  made  by  it  with 
the  corporation.  Bradshaw  v.  Rodgers,  20  Johns.  103,  742 ; 
The  Trust,  of  Belf.  Ac.  r.  Sahnond,  2  Fairf.  113;  Enfield 
Bridge  case,  17  Conn.  40,  45,  61 ;  3  Paige,  Ch.  45 ;  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  394,  399;  S.  C, 
11  Peters,  474;  1  Bland,  449;  Bellona  Co.  case,  3  Bland,  449. 

Because  there  was  no  covenant  or  condition  in  the  charter 
or  contract,  that  the  property  owned  by  it  should  not  be  liable 
to  be  taken,  like  all  other  property  in  the  State,  for  public  uses 
in  highways.  7  N.  Hamp.  69 ;  4  Wheat.  196 ;  Jackson  v. 
Lamphire,  3  Peters,  289. 

Because,  without  such  covenant,  all  their  property,  as  prop- 
erty, must  be  liable  to  proper  public  uses,  either  by  necessity, 
or  the  sovereignty  of  the  State  over  it,^r  by  implied  agreement. 

And  because,  on  a  like  principle,  taxes  may  be  imposed 
on  such  property,  as  well  as  all  othjsr  property,  though  com- 
ing by  grant  from  the  State,  and  may  be  done  without  vio- 
lating the  obligation  of  the  contract,  when  there  is  no  bonus 
paid  or  stipulation  made  in  the  charter  not  to  tax  it.  This  is 
well  settled.  6  Bam.  &.  Aid.  167;  2  Railway  Cases,  17  arg. 
23 ;  7  Cranch,  164 ;  New  Jersey  v.  Wilson,  4  Peters,  511 ;  Plrov- 
idence  Bank  v.  Billings,  11  Peters,  667,  Shaw,  C.  J.,  in  Charles 
River  Bridge  ^v.  Warren  Bridge ;  Gordon  v.  Appeal  Tax  Court, 
3  Howard,  146;  12  Mass.  262;  4  Wheaton,  699;  4  GiU  Jfc 
Johns.  132,  163 ;  Williams  v.  Pritchard,  4  D.  &  E.  2.  The 
grantees  are  presumed  to  know  all  these  legal  incidents  or 
liabflities,  and  they  being  implied  in  the  grant  or  contract, 
their  happening  is  no  violation  of  it.  8  Peters,  281,  287 ; 
11  PetSfs,  641,  644j  3  Paige,  72. 
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Tattei  says,  —  ''The  property  of  certain  things  is  given  np 
to  the  indiyiduals  only  with  this  reserve.''    B.  1,  ch.  20,  ^  244. 

In  England  anciently,  when  titles  of  land  became  granted 
with  immunities  from  numerous  ancient  services,  it  was  still 
considered  that  such  lands  were  subject  by  imjAication,  under 
a  certain  trinoda  neceuitaSj  to  the  expenses  of  repair  of  bridges 
as  well  as  forts^  and  of  repelling  invasion.  Tomlins,  Diet., 
TYinoda  Neceasiaa;  3  Bac.  Abr.,  HigkwayB^  A. 

Even  the  right  to  a  private  'way  is  sometimes  implied  in  a 

rint,  from  necessity.  Cro.  Jac.  189 ;  8  D.  &  E.  50 ;  4  Maule 
Selw.  387;  1  Saund.  322,  note. 

It  is  laid  down,  also,  by  Justice  Story,  that  "  a  grant  of  a 
franchise  is  not  in  poipt  of  principle  distinguishable  from  a 
grant  of  any  other  property."  Dartmouth  College  v.  "Wood- 
ward,  4  Wheat  693,  701. 

I  concur,  therefore,  in  the  fturther  views,  that  the  corporation 
as  a  franchise,  and  all  its  powers  as  franchises,  both  being  prop- 
erty, may  for  these  and  like  reasons,  in  proper  cases,  be  taken  for 
public  use  for  a  liighway.  Pierce  v.  Somersworth,  10  N. 
Hamp.  370;  11  N.  Hamp.  20;  Piscat.  Bridge  r.  N.  Hamp. 
Bridge,  7  N.  Hamp.  35,  66;  8  N.  Hamp.  398, 143;  11  Peters, 
645;  Story  J.,  in  Warren  Bridge  t?.  Charles  River  Bridge;  2 
Kent,  Comm.  340,  note ;  2  Peters,  668;  5  Paige,  Ch.  146;  1 
Rice,  383 ;  2  Porter,  296 ;  7  Adol.  &  Ellis,  124;  3  Yerger,  41 ; 
2  Fairf.  222;  23  Pick.  360;  J.  Bonaparte  v.  C.  Railroad, 
Baldw.  C.  C.  206;  Tuckahoe  Canal  Co.  v.  The  T.  &  J. 
River  Railroad  Co.,  II  Leigh,  42 ;  Enfield  Bridge  Co.  v.  Hart- 
ford tx,  New  Haven  Railroad,  17  Conn.  40 ;  Armington  v.  Bar- 
net,  15  Vermont,  745,  and  16  Vermont,  446,  this  case ;  3  Cow- 
en,  733,  754;  11  Wendell,  590;  Lex.  &  Oh.  Railroad  case, 
8  Dana,  289;  18  Wend.  14 

It  must  be  confessed,  that  some  surprise  has  been  felt  to  find 
this  doctrine  so  widely  sustained,  and  in  so  many  of  the  States, 
and  yet  no  exact  precedent  existing  in  England. 

But  in  relation  to  it  here;  I  am  constrained,  in  some  respects, 
to  differ  from  others,  and,  as  at  present  advised,  agree  to  the 
last  propositioui  concerning  the  taking  of  the  franchise  itself 
of  a  ccMrporation,  only  when  the  further  exercise  of  the  fran- 
chise as  a  corporation  is  inconsistent  or  incompatible  with  the 
highway  to  be  laid  out. 

It  ia  onlf  under  this  limitation  as  to  the  franchise  itself,  that 
there  seems  to. be. any  of  the  necessity  to  take  it  which,  it  will 
be  seen  in  the  positions  heretofore  and  hereafter  explained, 
should  exist.  Nor  do  I  agree  to  it  with  that  limitation,  with* 
out  another, — that  it  must  be  in  cases  where  a  clear  intent  is 
manifested  in  the  laws,  that  one  corporation  and  ite  uses  shall 
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yield  to  another,  or  another  public  use,  under  the  supposed 
superiority  of  the  latter  and  the  necessity  of  the  <;iase.  4  QiXL 
Cl  Johns.  108,  160 ;  Barbour  v.  Andover,  8  N.  Hamp.  398. 

Within  these  limitations,  however,  the  acts  of  incorporation 
and  all  corporate  franchises  appear  to  me  to  possess  no  more 
immunity  from  reasonable  public  demands  for  roads  and  taxes, 
than  the  soil  and  freehold  of  individuab. 

The  land  may  come  by  grant,  or  patent  from  the  State,  as 
well  as  the  corporation,  and  both  the  grant  and  corporation 
may  be  contracts.  But  they  are  contracts  giving  rights  of 
property,  held,  and  of  course  understood  to  be  held,  subject  to 
those  necessary  burdens  and  services  and  easements  to  which 
all  other  property  is  liable.  And  it  is  neither  inconsistent  with 
the  grant  of  them,  nor  a  violation  of  the  contract  contained  in 
them,  to  impose  those  binrdens  and  easements,  unless  an  ex- 
press agreement  has  been  made  to  the  contrary  by  the  State 
in  the  act  of  incorporation  or  grant,  as  is  sometimes  done  in 
respect  to  taxation.  But  where  the  corporation,  as  a  franchise, 
or  its  powers  as  franchises,  can  still  be  exercised  usefully  or 
profitably,  and  the  highway  be  laid  out  as  authorized,  I  see  no 
reasons  why  these  financhises  should  then  be  condemned  or 
taken.  The  property  owned  by  ^  banking  or  manufacturing 
corporation  may,  for  instance,  be  condemned  for  highways, 
necessarily,  where  situated  on  a  great  line  of  travel ;  but  why 
should  their  franchises  be,  if  their  continued  existence  and  use 
may  be  feasible  and  profitable,  and  one  not  inconsistent  with 
the  taking  and  employment  of  their  other  property  for  a  pub- 
lic highway? 

In  this  instance,  however,  as  a  fact,  the  franchise  was  estab- 
lished and  seems  to  be  useful  only  in  one  locality.  The  con- 
tinuance of  it  elsewhere  than  at  this  spot  would  be  of  no 
benefit,  to  individual  members  or  the  public.  If  the  bridge 
itself  and  land  of  the  corporation  at  that  place  were  taken,  it 
was  better  for  the  latter  that  the  firanchise  should  be  takrn 
with  them,  if  enhancing  the  damages  any,  because,  unlike  a 
bank  or  manufacturing  company,  the  corporation  could  not  do 
business  to  advantage  elsewhere,  even  within  the  limited  four 
miles,  as  there  was  no  road  elsewhere  within  their  grant. 
The  law  of  Vermont,  too,  was  clear,  that  the  toll-bridge  might 
be  made  to  give  way  for  a  free  highway.  It  is,  therefore, 
only  under  the  particular  circumstances  and  nature  of  this  case, 
that,  in  my  apprehension,  the  taking  of  the  franchise  itself  was 
not  a  violation  of  the  contract.  For,  under  different  circum- 
stanpes,  if  a  firanchise  be  taken  aind  condemned  for  a  highway, 
when  not  connected  locally  with  other  property  wanted,  when 
it  can  be  exercised  on  ordinary  principles  elsewhere,  when  not 
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in  some  respects  incident  to,  or  tied  up  with,  the  particular 
property  and  place  needed,  I  am  not  now  prepared  to  uphold  it. 
I  am  eren  disposed  to  go  further,  and  say,  that  if  any  property 
of  any  kind  is-not  so  situated  as  to  be  either  in  the  direct  path 
for  a  public  highway,  or  be  redly  needed  to  build  it,  the  incli- 
nation of  my  mind  is,  that  it  cannot  be  taken  against  the  con- 
sent of  the  owner.  Because,  though  the  right  of  eminent 
domain  exists  in  some  cases,  it  does  not  exist  in  all,  nor  as  to 
aU  property,  but  probably  as  to  such  property  only  as,  from  its 
locality.,  and  fitness,  is  necessary  to  the  public  use.  Semb.j 
4  Mylne  &  Craig,  116 ;  Webb  v.  Manch.  &  Leeds  Railway  Co., 
1  Railway  Cases,  676. 

It  may  be  such,  not  only  for  the  bed  of  the  road,  but  per- 
hans-for  materials  in  grttvel,  stone,  and  timber,  to  build  it  with. 
Tet  even  then  it  must  be  necessary  and  appropriate  as  inci- 
^dents.    9  Dev.  &  Bat.  462 ;  13  East,  200. 

And  aisoj-for  aught  I  now  see,  circumstances  must,  from  its 
locality  and  the  public  wants,  raise  an  urgent  necessity  for  it. 
''The  public  necessities"  are  spoken  of  usually  as  the  fit 
occasion  to  exercise  the  power,  if  it  be  not  derived  from  them 
in  a  great  degree,  and  the  reason  of  the  case  is  confined  to 
them.     (See  cases  before.) 

The  ancient  trinoda  necessitas  extended  to  nothing  beyond 
such  necessity. 

Indeed,  li^ithout  jfurther  examination,  I  fear  that  even  these 
limitations  may  not  be  found  sufficient  in  some  kinds  of  public 
highways, — such  as  railroads,  for  instance.  And  I  must  hear 
more  in  support  of  this  last  position  before  acquiescing  in  their 
right  to  take,  iti  invitumj  all  the  materials  necessary  to  build 
auch  roads, — as  the  timbers  on  which  their  rails  are  laid,  or 
the  iron  for  the  rails  themselves. 

Nor  do  I  agree  that,  in  all  cases  of  a  public  use,  property 
which  is  suitable  or  appropriate  can  be  condemned.  The  pub- 
lic use  here  is  for  a  roiad,  tad  the  reasoning  and  cases  are  coii- 
fined  chiefly  to  bridges  and  roads,  and  the  incidents  to  war. 
But  the  doctrine,  that  this  right  of  eminent  domain  exists  for 
every  kind  of  public  use,  or  for  such  a  use  when  merely  con- 
venietit,  though  not  necessary,. does  not  seem  to  me  by  any 
means  clearly  maintainable.  It  is  too  broad,  too  open  to  abuse. 
Where  the  public  use  is  one  general  and  pressing,  like  that 
often  in  war  for  sites  of  batteries,  or  for  provisions,  little  doubt 
would  exist  .as  to  the  right.  Salaa  popuU  suprema  est  lex. 
So  as  to  a  road,  if  really  demanded  in  particular  f6rms  and 
places,  to  accommodate  a  growing  and  changing  community, 
and  to  keep  up  with  the  wants  and  improvements  of  the  age, 
—  such  as  its  pressing  demands  for  easier  social  intercourse, 
46* 
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quicker  political  communication,  or  better  internal  trade,  —  and 
advancing  with  the  public  necessities  from  blazed  trees  to 
bridle-paths,  and  thence  to  wheel-roads,  turnpikes,  and  rail- 
roads. 

But  when  we  go  to  other  public  uses,  not  so  urgent,  not 
connected  with  precise  localities,  not  difficult  to  be  provided  for 
without  this  power  of  eminent  domain,  and  in  places  where  it 
would  be  only  convenient,  but  not  necessary,  I  entertain  strong 
doubts  of  its  applicability.  Who  ever  heard  of  laws  to  con- 
demn private  property  for  public  use,  for  a  marine  hospital  or 
state  prison  ? 

So  a  custom-house  is  a  public  use  for  the  general  govern- 
ment, and  a  court-house  or  jail  for  a  State.  But  it  would  be 
difficult  to  find  precedent  or  ai^ument  to  justify  taking  private 
property,  without  consent,  to  erect  them  on,  though  appropriate 
for  the  purpose.  No  necessity  seems  to  exist,  which  is  suf- 
ficient to  justify  so  strong  a  measure.  A  particular  locality  as 
to  a  few  rods  in  respect  to  their  site  is  usually  of  no  conse- 
quence.; while  as  to  a  light-house,  or  fort,  or  wharf,  or  high- 
way between  certain  termini,  it  may  be  very  important  and 
imperative.  I  am  awaie  of  no  precedents,  also,  for  such  seiz- 
ures of  private  property  abroad,  for  objects  like  the  former, 
though  some  such  doctrines  appear  to  have  been  advanced  in 
this  country.  3  Paige,  46.  Again,  many  things  belonging  to 
bridges,  turnpikes,  and  railroads,  where  public  corporations  for 
some  purposes,  are  not,  like  the  land  on  which  they  rest,  local 
and  peculiar  and  public,  in  the  necessity  to  obtain  them  by 
the  power  of  the  eminent  domain.  Such  seem  to  be  cara^ 
engines,  &c.,  if  not  the  timber  for  rails,  and  the  rails  them- 
selves. Gordon  v.  C.  &  J.  Railway  Co.,  2  Railway  CaseSy 
809. 

Such  things  do  not  seem  to  come  within  the  public  exigency 
connected  with  the  roads  which  justifies  the  application  of  the 
principle  of  the  eminent  domain.  Nor  does  even  the  path  for 
the  road,  the  easement  itself,  if  the  use  of  it  be  not  public,  but 
merely  for  particular  individuals,  and  merely  in  some  degree  ben- 
eficial to  the  public.  On  the  contrary,  the  user  must  be  for  the 
people  at  large, — for  travellers,  -^  for  all, — must  also  be  com- 
pulsory by  them,  and  not  optional  with  the  owners, —must  be  a 
right  by  the  people,  not  a  favor, — must  be  under  public  reg^ 
ulations  as  to  tolls,  or  owned,  or  subject  to  be  owned,  by  the 
State,  in  order  to  make  the  corporation  and  object  public,  for 
a  purpose  like  this.  3  Kent,  Comm.  270 ;  Raibroad  Co.  v.  Ctu^ 
pell,  1  Rice,  383 ;  Memi^  v.  Overtor ,  3  Terger,  63 ;  King 
V.  Russell,  6.  Bam.  &  Cres.  666 ;  King  v.  Ward,  4  AdoL  A 
Ellis,  384 
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It  is  not  enough  that  there  is  an  act  of  incorporation  for 
a  bridge,  or  turnpike,  or  railroad,  to  make  them  public,  00  as 
to  be  able  ,to  take  private  {nroperty  constitutionally,  without 
the  owner's  consent ;  but  their  uses,  and  object,  or  interests, 
must  be  what  has  just  been  indicated, — must  in  their  essence, 
and  character,  and  liabilities,  be  public  within  the  meaning  of 
the  term  '^  public  use."  There  may  be  a  jNrivate  bridge,  as 
well  as  private  road,  or  private  railroad,  and  this  with  or  with- 
out an  act  of  incorporation. 

In  the  present  instance,  however,  the  use  was  to  be  for  the 
whole  community,  and  not  a  corporation  of  any  kind.  The 
property  was  taken  to  make  a  free  road  for  the  people  of  the 
State  to  use,  and  was  thus  eminently  for  a  pubhc  use,  and 
where  there  had  before  been  tolls  imposed  for  private  profit 
and  by  a  private  corporation  so  far  as  regards  the  interest  in 
its  tolLs  and  jNToperty. 

And  the  only  ground  on  which  that  corporation,  private  in 
interest,  was  entitled  in  any  view  originally  to  condemn  land 
or  collect  tolls  was,  that  the  use  of  its  bridge  was  public,  -^.  was 
open  to  all  and  at  rates  of  fare  fixed  by  the  legislature  and  not 
by  itself,  and  subjected  to  the  revision  and  reduction  of  the 
public  authorities. 

It  may  b^,  and  truly  is,  that  individuals  and  the  public  are 
often  extensively  benefited  by  jNrivate  roads,  as  they  are  by 
mills,  and  manufactories,  and  private  bridges*  But  such  a 
benefit  is  not  technically  nor  substantially  a  public  use,  unless 
the  public  has  rights.  1  Rice,  388.  And  in  point  of  law  it 
seems  very  questionable  as  to  the  power  to  call  such,a  corpora- 
tion a  public  one,  and  arm  it  with  authority  to  seise  on  inrivate 
property  without  the  consent  of  its  owners. 

I  exclude,  therefore,  all  conclusions  as  to  my  opinions  here 
being  otherwise  than  in  conformity  to  these  suggestions; 
though  when,  as  in  the  present  case,  a  firee  public  use  in  a  high- 
way and  bridge  is  substituted  for  a  toll-bridge,  and  on  a  long 
or  great  and  increasing  line  of  public  travel,  and  thus  vests  both 
a  new  benefit  and  use,  and  a  more  enlarged  one,  in  the  public, 
and  not  in  any  few  stockholders,  I  have  no  doUbt  that  these 
entitle  that  public  for  soch  a  use  to  condemn  private  property, 
whether  owned  by  an  individual  or  a  cwporation.  Boston  W. 
P.  Co.  V.  B.  &  W.  Raihx)ad  Corp.,  23  Pick.  360.  And  it  is 
manifest  that  unless  such  a  course  can  be  pursued,  the  means 
of  social  and  commercial  intercourse  might  be  petrified,  and 
remain  for  ages,  like  the  fossil  remains  in  sandstone,  unaltered, 
and  the  government,  the  organ  of  a  progressive  community, 
be  paralyzed  in  every  important  public  improvement.  2  Dev. 
&  Bat.  466 ;  1  Rice,  396^  8  Dana,  309. 
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I  exclude,  also,  any  infeience,  thai,  in  asKnting  to  the  doe- 
trine,  that  an  act  of  incorporation  for  a  toII4yridge  is  a  contract, 
giving  private  interests  and  rights  as  well  as  pablie  ones,  and 
thereby  not  allowing  a  State  to  take  the  pnirate  ones  or  alter 
them,  onleBS  for  some  legitimate  pablie  nse,  or  by  consent,  as 
laid  down  in  4  Wheat.  628,  I  can  or  do  assent  to  the  doctrine 
of  some  of  the  judges  there  in  respect  to  public  offices  being 
such  contracts  as  not  to  be  changed  or  abolished  by  a  State  on 
public  considerations,  without  incHrring  a  violation  of  the  con- 
tract. 

I  should  be  very  reluctant  to  hold,  till  further  advised,  that 
public  offices  are  not,  like  public  towns,  counties,  &X3.,  mere 
political  establishments,  to  be  abolished  or  changed  for  political 
considerations  connected  with  the  public  welfare.  9  Cranch, 
43.  The  salaries,  duration;  and  existence  of  the  offices' them- 
selves seem  to  be  exclusively  public  matters,  open  to  any  mod- 
ification which  the  representatives  of  the  public  may  decide  to 
be  necessary,  whenever  no  express  restriction  on  the  subject 
has  been  imposed  in  the  constitution  or  laws.  Qiuere.  Hoke 
V.  Henderson,  4  Dev.  1. 

This  would  seem  the  implied  condition  of  the  office  or  con- 
tract, as  much  as  that  it  may  be  taxed  by  the  government 
under  which  it  is  held,  though  not  by  other  governments  so 
as  to  impair  or  obstruct  it.  See,  as  to  the  last,  HcCulloch  v. 
Maryland,  4  Wheat.  316 ;  Weston  v.  The  C.  C.  of  Charles- 
ton, 2  Peters,  449 ;  Dobbins  v.  Comm.  of  Erie  City,  16  IV 
ters,  435. 

Finally,  I  do  not  agree  that  even  this  franchise,  as  property, 
can  be  taken  from  this  corporation  without  violating  the  con- 
tract with  it,  unless  the  nieasure  was  honest,  boni  fiie^  and 
really  required  for  what  it  professed  to  be,  beside  being,  as  be- 
fore remarked,  proper,  on  account  of  the  locality  and  nature  of 
this  property,  to  be  condenmed  for  this  purpose. 

And  though  I  agree,  that,  for  most  cases  and  purposes,  the 
public  authorities  in  a  State  are  the  suitable  judges  as  to  this 
point,  and  that  the  judiciary  only  decide  if  their  laws  are  con- 
stitutional (2  Kent,  Comm.  340;  T  Rice,  383);  that  the  legis- 
lature generally  acts  for  the  public  in  thi^  (2  Porter,  303 ;  3  Bl. 
Comm.  139,  note ;  4  D.  &  E.  794,  797) ;  that  road  agents 
are  their  agents,  under  this  limitation  (1  Rice,  383) ;  yet  I  am 
not  prepared  to  agree,  that  if,. on  the  face  of  the  whole  pro- 
ceedings, —the  law,  the  report  of  commissioners,  and  the  doings 
of  the  courts, — it  is  manifest  that  the  object  was  not  legitiinate, 
or  that  illegal  intentions  were  covered  up  in  forms,  or  the 
whole  proceedings  a  mere  "  pretext,"  our  duty  would  require 
us  to  uphold  them.    Ibid. ;  Rice,  391.    In  England,  though 
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this  power  exists,  yet  if  used  maliciously  or  wantonly,  it  is 
held  to  be  void.     Boyfield  v.  Porter  et  al.,  13  East,  200. 

In  this  case,  however,  while  the  fairness  of  it  is  impeached 
by  the  plaintiffs  in  error,  yet  on  the  record  the  object  avowed 
is  legal.  It  was  to  make  travel  firee  where  it  was  before  taxed, 
and  the  bridge,  though  remote  from  the  changes  desired  in  the 
old  road,  was  still  situated  on  the  great  line  of  travel  over  it, 
and  not  merely  by  color  and  finess§  connected,  and,  from  in- 
creases in,  population  and  business,  seemed  proper  to  be  made 
free  at  the  expense  of  the  town  or  county. 

Nor  on  the  face  of  the  record  do  the  proceedings  seem  void^ 
because  the  assessment  may  have  been  without  a  jury,  when 
it  was  made  by  the  legal  officers,  appointed  for  that  purpose. 
3  Peters,  280;  2  Dev.  &.  Bpt.  461,  460;  Beekman  v.  Sar. 
Railroad,  3  Paige,  Gh.  46.  Nor  void  as  made  by  the  commis- 
sioners without  notice^  when  the  return  states  notice,  and  when 
there  was  a  full  hearing  enjoyed  by  all  before  the  court  on 
the  report. 

Nor  void  because  the  compensation  was  too  small  to  the 
corporation,  -^  as  it  was  assessed  in  conformity  to  law,  —  or  too 
buidensome  to  the  town  alone  to  discharge^  though  the  last 
might  well  have  been  flung  on  a  larger  number,  like  a  county. 
10  N.  Hamp.  370}^  Tomlins,  Diet.,  Ways,  2 ;  1  Rice,  392.  Nor 
because  the  commissioners  take,  a  fee  insteieul  of  an  easement, 
when  the  legislature  provide  for  a  fee  as  more  expedient. 
2  Dev.  &  Bat.  461,  467.  '  Nor  because  some  of  the  property 
condemned  was  personal,  when  it  was  mixed  with  the  real, 
and  when  real  or  personal,  if  needed  and  appropriate,  may 
at  times  be  liable.     1  Rice,  383. 

With  these  explanations,  I  would  express  my  concurrence  in 
the  judgment  of  the  court. 

Mr.  Justice  WAYNE  delivered  a  dissenting  opinion. 

Order. 

The  West  River  Bridge  Company,  Plaintiffs  in  error,  r.  Joseph 
Dix,  and  the  Towns  of  Brattleboro'  and  Dununerston  in  the 
County  of  Windham. 

This  cause  came  oil  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  Judicature  of  the  State  of 
Vermont,  and  was  ai^ued  by  counsel.  On  consideration  where- 
of, it  is  now^here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  in  this  cause  be  and  the 
same  is'hereby  affirmed,  with  costs. 
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The  West  River  Bridge  Company^  Plaintiffs  in  error,  v.  The 
Towns  of  Brattleboro'  and  Dummerstoni  in  the  County  of 
Windham,  and  Joseph  Dix,  Asa  Boydm,  and  Phineas  Under- 
wood. 

This  cause  came  on  to  be  heard  on  thie  transcript  of  the. 
record  from  the  Supreme  Court  of  Judicature  of  the  State 
of  Vermont,  and  the  Chancellor  of  the  first  Judicial  Circuit  of 
the  said  State  of  Vermont,  and  was  u^ed  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Supreme  Court  of 
Judicature  and  Chaincellor  of  the  first  Judicud  Circuit  of  the 
State*  of  l^hnont  in  this  cause  be  and  the  same  is  hereby 
affirmed,  with  costs. 


Chasles  Pattssson,  A^BLLAifT,  V.  Edkuvd  p.  Gaines  and  Wife.* 

Tlie  opinion  of  thit  coort  in  the  cate  of  Chinas  v.  Aalf  and  Chew,  (3  Howaid 
619,)  retiewed. 

A  court  of  equity  can  decide  the  qnettion  whether  or  not  a  pvty  i<  the  heir  of  a 
deceaaed  penon.  It  is  not  neceiniy  to  send  the  ione  of  net  to  be  tried  by  a 
court  of  law. 

Where  a  marriage  took  place  in  Pennsylvania,  it  must  be  proved  bv  the  lawa  of 
Pennsylvania.  In  that  State  it  is  a  civil  contract,  to  be  completed  by  any  words 
in  the  present  tense,  without  regard  to  form,  and  every  intendment  is  made  in 
&vor  «  legitimacy. 

Where  the  complainant  in  a  bill  offers  to  receive  an  answer  without  oath,  and  the 
defendant  accordingly  filed  the  answer  without  oath,  denying  the  allegations  of 
the  bill,  the  complainant  is  not  put  to  the  necessity,  according  to  the  general 
rule,  of  contradicting  the  answer  by  the  evidence  of  two  witnesses  or  of  one 
witness  with  corroborating  circumstances.  The  answer,  being  without  oath,  is 
not  evidence,  and  the  usual  rule  does  not  apply. 

In  this  case,  however,  even  if  the  answer  had  oeen  under  oath  and  bad  denied  the 
allegations  of  the  bill,  yet  there  is  sufficient  matter  in  the  evidence  of  one  wit- 
ness, sustained  by  corroborating  circumstances,  to  support  the  bill. 

A  marriage  mav  be  proved  by  anv  one  who  was  present  and  can  identify  the 
parties.  If  tne  ceremony  be  performed  by  a  person  habited  as  a  priest,  and 
per  verba  de  preeenH^  the  person  performing  the  ceremony  must  be  presumed  to 
nave  been  a  clergyman. 

If  the  fact  of  mamage  be  proved,  nothing  can  impu^  the  legitimacy  of  the  issue, 
short  of  the  proof  of  &cti  showing  it  to  be  impossible  that  the  husband  could  be ' 
the  father. 

By  the  laws  of  Louisiana  end  Pennsylvania,  a  marriage  between  a  woman  and  a 
man  who  had  then  another  wife  living  was  void,  and  the  woman  could  marry 
again  without  waiting  for  a  judicial  sentence  to  be  pronounced  declaring  the 
^marriage  to  be  void. 

If  she  does  so  marry  again,  and  the  validi^  of  her  second  marriace  be  contested, 
upon  the  ground  that  she  was  unable  to  contract  it  because  the  first  marriage 
was  legal,  it  is  not  necessary  for  her  to  produce  the  record  of  the  conviction  of 

*  Mr.  Chief  Jostioe  Taney  did  not  sit  in  this  cause,  a  near  ftmily  relatiTe  bemg 
interested  in  the  event. 
Mr.  Justice  McLean  did  not  sit  in  this  cause. 
Mr.  Justice  Catron  did  not  sit  in  this  cause,  by  reason  of  indispoiitioii. 
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Imt  fif0t  boibuid  Ibr  UgMBj.    The  burden  of  proof  lies  upon  tboM  wbo  rnako 
tboM  objeetioiw  to  tbe  loooiid  mairiage,  and  tbe  daolarationt  of  tbe  b 
be  bad  a  fint  wile  liriDg  wben  be  married  the  lecondi  are  eTidence. 

Wbeo,  in  tbe  progreM  of  a  mit  in  equity,  a  question  or  pedigree  antes,  and  tbera 
ia  proof  enoogb,  in  tbe  opinion  of  tbe  oonrt,  to  estiblisn  tbe  marriage  of  tbe  an- 
cestor, the  presumption  of  law  is  that  a  cbild  bom  after  tbe  marriage  is  lemti* 
mate,  and  it  vrill  be  incumbent  on  bim  wbo  denies  it  to  disprore  it,  although  in 
so  doing  be  maj  have  to  prove  a  negative. 

▲Itbough  the  general  rule  is  that  a  pemn  oannot  be  aflbcted,  much  less  oonncted, 
bj  any  evidence,  decree,  or  Judgment  to  whicb  be  wss  not  actually  or  in  con- 
SMleratioB  of  law  privy,  j<bI  it  bai  been  so  ftr  departed  from  ss  that  wherever 
Deputation  would  De  adaussible  evidence,  thero  a  verdict  between  strangen  in  a 
flmner  action  is  evidence  also. 

Altbongb  by  the  code  of  Louisiana  a  person  holding  property  by  sale  from  a 


donee  of  an  eicessive  donation  ia  liable  lo  tbe  IbrcM  neir  only  sAer  an  execa< 

tion  first  bad  sgainst  tbe  property  of  tbe  donee,  yet  this  rule  dioes  not  apply  to 

cases  where  the  sale  was  made  without  any  authority,  ^dicial  or  otbf  rwise. 
Wbera  sales  are  made  without  this  authoritv,  the  porchsser  is  presumed  to  have 

notice  of  it.    It  is  his  dnty  to  inquiro  whether  or  not  tbe  leqoiritions  of  law 

were  complied  with. 
The  statute,  of  limitations  whicb  was  in  force  wben  the  suit  was  brought  ia  that 

whicb  determines  the  right  of  a  nsrty  to  sue» 
By  the  Louisiaoa  code  of  1806,  a  deceased  person  could  not^  in  1611,  dispose  of 

mora  than  one  fifth  of  his  propertr,  when  he  bad  a  child.    Tbe  child  ia  the 

fiiroed  heir  for  the  remaining  four  filuw. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  East  Louisiana. 

It  was  a  branch  of  the  case  of  Gaines  and  Wife  v.  Chew 
and  others,  which  is  reported  in  2  Howard,  619. 

In  the  history  of  that  case  it  is  said  (2  Howard,  627),  that 
in  1836,  Myra  (then  Myra  Whitney,  and  now  Myra  Oainesj 
"  filed  a  joint  bUl  with  her  husband,  in  the  Circuit  Court  ot 
the  United  States  for  he  District  of  Louisiana,  against  Relf 
and  Chew,  the  executors  in  the  will  of  1811,  the  heirs  of  Mary 
Clark,  and  all  the  purchasers  and  occupants  of  the  estate  of 
which  Clark  died  in  posseotion,  claiming  fo  be  the  heir  and 
devisee  of  Clark,  and  calling  upon  them  all  to  account  for  the 
rents  and  profits  of  the  sbveral  portions  of  the  estate." 

The  joint  bill,  thus  filed  against  a  number  of  persons,  was 
treated  differently  by  the  respondents.  Some  pursued  one 
course  and  some  another.  Relf  and  Chew,  the  executors, 
demurred  generally,  and  upon  the  argument  of  the  demurrers, 
some  questions  arose  upon  which,  the  judges  diffiered  in 
opinion.  These  questions  were  consequently  certified  to  the 
Supreme  Court,  and  the  answers  to  them  constitute  the  case 
reported  in  2  Howard,  619.  P&tterson  was  one  of  the  occu- 
pants and  purchasers  of  a  part  of  the  property  of  which  Clark 
died  seized,  and  he  chose  to  answer  the  bill.  The  proceedings 
of  the  court  under  this  answer  are  now  imder  consideration. 

The  history  of  Zuline  Carriere,  the  mother  of  Mrs.  Gaines, 
is  briefly  given  in  2  Howard,  620,  and  need  not  be  repeated, 
The  facts  are  there  stated,  of  her  marriage  with  a  man  by  the 
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Dame  of  De  Graage ;  of  her  afterwards  learoing  thaOt  De  Grange 
had  a  fonner  w2e  living ;  of  her  separation  from  him  and 
journey  to  New  York  to  obtain  proofs  of  this  first  marriage  of 
De  Grange ;  of  De  Grange's  first  wife  arriying  in  New  Orleans 
firom  France ;  of  De  Grange  being  committel  to  prison  on  a 
charge  of  bigamy,,  and  subsequent  escape  from  the  country ; 
of  Clark's  marriage  with  Zuline  in  Philadelphia;  of  the  birth 
of  Myra,  the  complainant  in  the  present  suit ;  of  Clark's  plac- 
ing her  in  the  family  of  Mr.  and  Mrs.  Davis ;  of  the  circum- 
stances attending  the  making  of  the  will  of  1811 ;  and  some 
of  the  testimony  relatii^  to  a  subsequent  will  made  in  1813, 
leaving  all  his  property  to  his  daughter  Myra.  The  statement 
of  these  things  in  2  Howard  is  referred  to,  as  beii^  a  more  par- 
ticular narrative  than  the  mere  outline  which  is  here  given. 
We  propose  to  take  up  the  case  where  that  report  left  it. 

The  record  in  the  present  case  was  in  a  very  confused  con- 
dition. Piqpers  were  misplaced,  and  the  entire  record  of  pro- 
ceedings in  the  Court  of  Probates,  firom  1834  to  June  8, 1836, 
was  introduced  as  evidence  by  the  defendant,  Patterson,  in 
the  Circuit  Court ;  and  also  the  proceedings  of  that  court  at 
a  much  earlier  date.     From  them  the  following  facts  appear. 

Clark  died  on  the  16th  of  August,  1813.  On  the  18th  of 
August,  two  days  afterwards,  the  following  petition  was  pre- 
sented to. the  Court  of  Probates. 

To  the  Honorable  the  Judge  of  the  Court  of  Arobates  of  the 
Parish  of  New  Orleans. 

The  petition  of  Francisco  Dusuau  de  la  Croix,  of  this  parish, 
planter,  respectfully  shows : 

That  your  petitioner  has  strong  reasons  to  believe,  and  does 
verily  believe,  that  the  late  Daniel  Clark  has  made  a  testament 
or  codicil,  posterior  to  that  which  has  been  opened  before  your 
honorable  court,  and  in  the  dispositions  whereof  he  thinks  to 
be  interested.  And  whereas  it  is  to  be  presumed  that  the 
double  of  this  last  will,  whose  existence  was  known  by  sever- 
al persons,  might  have  been  deposited  with  any  notary  public 
of  this  city. 

Your  petitioner,  therefore,  prays  that  it  may  please  your 
Hondr  to  order,  as  it  is  the.  usu^l  practice  in  such  cases,  that 
every  notary  public  in  this  city  appear  before  your  honorable 
court  within  the  delay  of  twenty-four  hours,  in  order  to  certify 
on  oath  if  there  does  6r  does  not  exist,  in  his  office,  any  testa* 
ment  or  codicil,  or  any  sealed  packet,  deposited  by  the  said 
late  Daniel  Clark. 

And  your  petitioner,  as  in  duty  bound,. will  ever  pray,  &c. 
(Signed,)  D.  Skghebs, 

Of  Counsel  for  the  Petitioner. 
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Francisco  Dosuau  de  la  Croix,  the  above  petitioner,  maketh 
oatfa  that  the  material  facts  in  the  above  petition  set  forth 
are  true,  to  the  best  of  his  knowledge  and  belief. 

(Signed,)  Dusoau  de  la  Cboiz. 

Sworn  to  before  me,  August  18th,  1813. 

Thob,  Bbal,  Reg.  Wills. 

The  court  ordered  the  notaries  of  the  city  to  appear  before 
it  on  the  next  day,  when  'seven  appeared  and  deposed  that  no 
testament  nor  codicil,  nor  sealed  packet,  had  been  deposited  in 
their  office  by  the  late  Daniel  Clark,  nor  had  any  deposition, 
morHs  catena,  been  made  by  him. 

The  will  of  1811  was  then  admitted  to  probate.  It  was  as 
follows :  — 

Daniel  Clark.  In  the  name  of  God :  I,  Daniel  Clark,  of 
New  Orleans,  do  make  this  my  last  will  and  testament. 

Imprimis.     I  order  that  all  my  just  debts  be  paid. 

Second.  I  leave  and  bequeathe  unto  my  mother,  Mary  Clark, 
now  of  Qermantown,  in  the  State  of  Pennsylvania,  all  the 
estate,  whether  real  or  personal,  which  I  may  die  possessed  of. 

Third.  I  hereby  nominate  my  friends,  Richard  Relf  and 
Beverly  Chew,  my  executors,  with  power  to  settle  ev^ry  thing 
relating  to  my  estate. 

(Signed,)  Daniel  Clabk. 

Ne  varietur.    New  Orleans,  20th  Mtty,  1811^ 

J.  PrroT,  Judge. 

Lietters  testamentary  were  granted  to  Relf  on  the  27th  of 
August,  1813,  and  to  Chew  on  the  21st  of  Jaiiuary,  1814,  the 
latter  being  absent  from  New  Orleans  at  the  time  of  Clark's 
death. 

Davis  bad  removed  to  the  North,  with  his  .family,  in  1812, 
carrying  with  him  Myra,  who  passed  for  his  daughter  and  bore 
his  name. 

Things  remained  in  this  condition  until  1832,  when  Myra 
married  William  Wallace  Whitney,  and  about  the  time  of  Ler 
marriage  became  acquainted  with  her  true  ilame  and  parentage. 

In  1834,  Whitney  and  wife  commenced  a  series  of  proceed- 
ings in  the  Court  of  Probates,  which  continued  until  the  8th 
of  June,  1836,  when  the  court  dismissed  their,  petition.  It 
has  been  already  stated,  that  this  entire  recbrd  was  introduced 
into  the  case  now  uuder  consideration  by  the  defendant,  Pat- 
terson, on  the  13th  of  August,  1840.  Many  depositions  were 
taken,  which  constitute  a  part  of  the  mass  of  evidence  in  the 
ease,  although  some  of  the  witnesses  were  reexamined  under 
the  aathority  of  a  commission  issuing  from  the  Circuit  Court 
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of  the  United  States,  after  the  filing  of  the  bill  They  ivho  weie 
thos  reejuunined  wen  Harriet  Smith,  alias  Harper,  Madame 
Claret,  the  sister  of  Zuline,  Belle  Chasse,  and  De  la  Croix. 
They  whose  depositions  were  not  taken  over  again  were  Boia 
Fontaine,  Mr.  iand  Mrs.  .Davis,  Pitot,  Derbigny,  Madame  Ben- 
guerel,  and  Preval.  The  evidence  of  Madame  Despau,  another 
sister  of  Zuline,  was  only  taken  once,  and  then  under  a  com- 
mission issoing  from  the  Circuit  Court. 

It  is  not  necessary  to  give  a,  particular  narrative  of  the  pro- 
ceedings before  the  Court  oif  Probates,  from  1834  to  June, 
1836.  They  were  commenced  in  March,  1834,  by  a  petition 
filed  by  Charles  W:  Shaumburg  for  letters  of  administratibn 
upon  the  estate  of  Clark,  on  jthe  ground  that  the  succession 
was  in  an  ionclaimed  and  abandoned  condition,  and  that  he  had 
an  interest  ia  the  settlement  of  the  same.  This  petition  was 
opposed  by  Relf  and  Chew.  On  the  18(h  of  June,  1834, 
Whitney  and  wife  became  parties,  by  filing  a  petition  praying 
that  the  will  of  1811  might  be  annulled  and  set  aside j  that 
Myra  Clark  Whitney  might  be  declared  to  be  the  heir  of  Clark, 
and  that  Relf  and  Chew  igiighl  be  ordered  to  dehver  over  the 
estate  to  her,  &c. 

On  tl^  14th  of  Januajry,  1835,  Relf  and  Chew  filed  an 
answer  to  this  petition,  denying  that  Myra  had  any  claim; 
that  Clark  was  ever  legally  married,  or  that  he  ever  had  any 
legitimate  ofispring;  and  denying  all  the  other  allegations 
generally. 

In  the  course  of  this  controversy  many  depositions  were 
taken. 

On  the  8th  of  June,  1836,  the  CotM  of  Probates  pronounced . 
its  judgment,  nonsuiting  the  plaintiffs. 

On  the  28th  of' July,  1836,  Whitney  and  wife  filed  a  bill  on 
the  equity  side  of  ihp  Circuit  Court  of  the  United  States, 
against  Relf  and  Chew,  the  executors  under  the  will  of  1811, 
against  the  heirs  of  Mary  Chirk,  and  all  the  occupants  and 
purchasers  of  'the  estate  of  which  Clark  died  in  possession. 
The  bill  charged  that  the  will  of  1813  was  fraudulently  sup- 
pressed, that  its  existence  and  suppression  were  notorious,  and 
that'  all  the  purchasers  did,  in  their  consciences,  believe  that 
the  will  of  1811  had  beez\  fraudulently. admitted  to  probate. 
It  moreover  stated  the  whole  case,  of  which  an  outline  has 
been  given,  alleging,  also,  that  the  sales  made  by  Relf  and 
Chew  were  illegally  made. 

Relf  and  Chew  demurred  generallj^  and  also  pleaded  to  the 
jurisdiction  of  the  court.  The  proceedings  in  that  branch  of 
the  casd  are  set  forth  in  2  Howaid,  619.  Other  defendants  pur- 
sued other  measures  of  defence,  which  it  is  not  now  necessary 
to  mention. 
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On  the  12ih  of  December,  1837,  Whitney's  death  was  eug^ 
gested,  and  the  suit  continued  in  the  name  ci  Myra  alone. 

On  the  24th  of  May,  1839,  Edmmid  P.  Gaines  and  Myra,  hi9 
wife,  filed  a  supidemental  bill,  stating  their  intermanriage,  and 
praying  that  the  suit  might  be  continued  in  their  joint  names 
as  complainants. 

On  the  18th  of  April,  1840,  the  complainants  filed  an 
amended  bill,  i»aying  that  Oaroline  de  Orange,  and  her  hus- 
band, John  Barnes,  might  be  made  defendants  to  the  original 
bilL 

On  the  21st  of  April,  1840,  Patterson  filed  his  answer,  which 
was  not  under  oath,  but  signed  by  his  counsel-,  in  conformity 
with  the  waiver  of  the  com|rfainants.  The  answer  denied  aU- 
right  and  title  of  the  comfdainants  in  and  to  the  following 
described  piece  or  lot  of  ground  situated  on  Philippa  Street, 
between  Perdido  and  Poy£as  Streets^  having  firont,  oii  Philippa 
Street,  one  hundred  and  twenty-fiye  feet  Ftench  measure,  by 
seventy  feet  in  depth,  the  same  being  in  a  sqnare  of  ground 
situated  in  Suburb  St.  Mary,  of  this  city,  now  the  second 
municipality  of  New  Orleans,  and  bounded  by  Philippa,  Cir- 
cus, Petdido,  and  Poydras  Streets. . 

It  alleged  that .  the  property  belonged  to  dark  in  his  life- 
time, and  was  bgally  sold  by.  Relf  and  Chew,  his  executors, 
aiui  denied  all  the  allegations  of  the  bilL 

On  the  25th  of  Aj^,  1840,  Pattenon  filed  the  following 
supplemental  answer :  — 

'^  The  supplemental  answer  of  Charles  Patterson,  one  of  the 
defendants  in  the  above-entitled  suit,  most  reqiectfully  rep- 
resents :  — 

''  That  the  property  described  in  his  original  answer  is  ninety 
feet  in  depth,  instead  of  seventy-five,  French  measure,  as  there- 
in stated,  and  further  represents  that  your  respondents  pur- 
chased a  part  of  said  property  from  Gabriel  Correjollas,  and  the 
remainder  from  Etienne  Meunier,  and  that  the  said  Meunier 
purchased  jfxon^  the  said  Correjollas,  and  the  ^id  Correjollas 
purchased  all  the  said  property  at  an  auction  sale  made  in  the 
year  1820  by  the  testamentaury  executots  of  the  late  Daniel 
Clark,  all  of  which  facts  will  more  fully  appear  from  the  four 
several  copies  of  the  authentic  deed  of  sale  hereunto  annexed 
•as  a  part  of  this  suppiemeuial  answef.  And  this  respondent 
prays  that  this  supplement  be  made  a  part  of  his  original 
answer." 

To  this  answer  the  deeds  referred  to  were  attached  as 
exhibits. 
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As  the  claim  of  Mm.  Gaines  in  the  present  case  was  made, 
not  as  derisee  under  the  will  of  1813,  but  as  forced  heir  under 
the  Civil  Code  of  1808,  ch.  3,  sec.  1,  art.  19,  which  pro- 
hibits a  testator  from  willing  away  more  than  one  fijft^  of  his 
property  if  there  is  a  legitimate  child  living  at  the  time  of 
his  death,  it  is  only  necessary  to  insert  in  this  statement  spch 
of  the  dep<^tions  as  have  a  bearing  upon  the  marriage  of 
Clark,. and  the  consequent  legitimacy  of  his  daught§|^yra. 

Bfadame  Despau  and  Madame  Caillaret  were  sisters  of  Zn- 
line,  and  examined  under  a. commission  issuing  from  the  United 
States  court* 

Their  evidence  was  as  follows. 

Interrogatories  to  be  propounded,  on  behalf  of  Complain- 
ant, to  John  Sibley,  Madame  Caillaret,  Madame  Despau, 
and  lbs.  Eliza  Clark. 

1st.  Were  you,  or  not,  acquainted  with  the  late  Daniel  dark 
of  New  Orleans  ? 

2d.  Was  the  said  Daniel -dark  ever  married  {  if  so,  when 
imd  to  whom,  and  was  there  any  isftie  of  said  m&riage? 
State  all  you  may  know  or  have  heard  of  said  Clark  upon  this 
subject. 

3d.  Were  you  acquainted  with  a  man  in  New  Orleans  by 
the  name  of  De  Orange  ?  if  so,  when  and  where  have  you 
known  him  ?  Was  he,  Or  not,  married  when  he  first  came  to 
New  Orleans,  and  did  he,  or  not,  so  continue  until  after  he 
finally  left  it  ?  State  all  you  may  know  or  have  heard  touch- 
ing this  subject. 

4th.  If  you,  know  any  thing  further  material  to  the  com- 
plainants in  the  controversy,  state  it. 

Cross-interrogatories. 

1.  W31  you  and  each  of  you  answering  any  intenbgatories 
of  Ae  complainants  state  your  age,  employment,  and  present 
residence,  and  if  a  married  woman  state  your  maiden  name ; 
and  if  married  more  than  once  state  the  names  of  your  hus- 
bands, and  by  whom  and  when  and  where  you  resided  during 
each  year  from  1810  to  1814  ? 

2.  If  you  answer  the  first  interrogatory  in  chief  affirmative- 
ly, state  how  that  acquaintance  originated.  When  and  where 
did  you  first  see  Mr.  Daniel  Clark?  Was  your  acquaintance 
with  him  intimate  or  not  ?  Was  it  ever  interrupted,  and  if  so, 
for  what  reason?  Did  it  continue  uninterrupted *mit3  the 
death  of  Mr.  Clark,  and  if  so,  how  long  a  period  did  it  em- 
brace ?  Do  you  say  that  your  intimacy  with  Mr.  Clark  was  of 
such  a  nature  as  to  enable  you  to  become  acquainted  with 
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events  in  his  life  which  were  not  disclosed  to  the  entire  circle 
of  his  acquaintance  ?  and  if  so,  have  you  a  distinct  recollec- 
tion of  any  such  event  or  events?  and  state  the  circumstances 
which  strengthen  your  memory  on  this  point. 

3.  Will  you  state  where  Mr.  Clark  resided  when  in  New 
Orleans  ?  Do  you  recollect  the  street  and  the  house  ?  Did  he 
board  or  keep  house  ?  If  he  boarded,  did  he  also  lodge  at  the 
same  house,  and  if  so,  who  was  the  keeper  of  this  house,  and 
what  was  his  or  hex  general  character  ?  If  he  had  a  house,  did 
he  have  a  housekeeper,  and  if  so,  what  was  his  or  her  general 
character  ?,  Did  he  reside  in  New  Orleans  during  the  summer 
months,  and  if  not,  where  did  he  go  ?  At  whose  house  did  he 
stop,  or  whom  did  he  visit?  and  state  what  you  know  of  the 
people  whom  he  visdted,  and  his  OTjm  standing  in  society. 

4  If ,  in  answering  the  second  mterrogatory,  you  say  that 
Mr.  Daniel  Clark  was  ever  married,  state  when,  wherej  and  to 
whom.  By  what  priest,  clergyman,  or  magistrate,  and  who 
were  the  witnesses  present  ?  Were  yor  among  the  witnesses  ? 
What  other  witnesses  were  present  with  you  ?  Did  you  ever 
see  the  lady  whom  you  say  Mr.  Clark  married,  and  if  so,  what 
was  her  personal  appearance,  her  age,  and  liame,  and  family  ? 
Where  did  she  reside  before  the  time  you,  say  she  was  married 
to  Mr.  Clark  ?  How  long  did  you  know  her  before  that  time  ? 
Or  were  you  acquainted  with  her  until  then?  Did  not  Mr. 
Clark  introduce  her  to  you  ?  State  particularly  every  thing  you 
know  in  regard  to  the  connection  of  Mr.  Clark  with  the  lady 
whom  you  call  his  wife,  and  state  if  she  was  ever  married 
before  or  after  the  time  you  say  she  was  married  to  Mr.  Clark ; 
if  so,  when,  where,  and  to  whom  ? 

6.  Did  you  ever  know  that  there  was  any  issue  of  said  sup^ 
posed  marriage?  if  so,  who  told  you?  State  your  means  of 
knowing  any  thing  about  this  circumstance.  What  was  the 
name,  age,  sex,  and  the  time  of  the  buth  of  the  child  whose 
father  you  say  was  Mr.  Clark  ?  Do  you  know  who  nursed  and 
rear^  this  child,  and  if  so,  who  was  the  nurse  ?  State,  if  you 
please,  if  you  saw  the  mother  shortly  after  this  child  was  bom, 
and  if  so,  where  was  she  ?  Did  she  reside  then  at  the  house 
of  Mr.  Clark,  and  if  not,  why  not,  and  where  did  she  reside  ? 
Did  Mr.  Clark  live  with  her  at  this  time,  and  were  they  known 
generally  to  the  neighbours  as  man  and«wife  ? 
•  6.  Was  this  supposed  marriage  of  Mr.  Clark's  (if  you  say 
he  ever  was  married)  public  or  private?/  If  public,  did  Bfer. 
Clark  introduce  his  wife  to  his  friends  and  acquaintances  in 
New  Orleans  ?  And  if  she  was  not  introduced,  state  why  she 
was  not.  Or  was  his  marriage  private  ?  If  so,  why  was  it 
private?  And  what  circumstances  could,  or  did,  probably 
47* 
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iadace  him  to  keep  that  foamage  aecret  from  his  friends  and 
Ihe  public  ? 

7.  Do  you  know  Myra  C.  Whitney,  one  of  the'  complainants 
in  this  controTBisy?  If  so,  how  long  have  you  been  ac- 
quainted with  her?  Did  either  of  the  complainants  inform 
you,  by  letter  or  otherwise,  that  your  testimony  would  be  im* 
portant  to  them  in  this  suit  ?  and  if  so,  on  what  points  did  they 
wish  you  to  be  prepared  ? 

8.  If,  in  answering  the  third  interrogatory,  you  say  that  you 
wwe  acquainted  with  a  man  in  New  Orleans  by  the  name  ot 
De  Oremge,  state,  if  you  please,  where  and  when  you  first 
became  acquainted  with  hun,  in  what  year.  Were  you  inti- 
mate with  him,  and  if  so,  did  this  intimacy  continue  without 
interruption  ?  Was  he  bom  in  the  city  of  New  Orleans  ?  and 
if  not,  w:here  was  he  bom,  and  how  long  did  he  remain  in  said 
city?  What  was  his  emjfloyment ?  Was  he  married  in  New 
Orleans,  or  where  was  he  married?  Were  you  present  at  his 
marriage  ?  and  if  so,  state  when  and  by  whom  he  was  married. 
Have  you  ever  seen  his  wife,  and  if  so,  what  was  her  personal 
appearance  and  age,  and  what  was  her  name  prior  to  her  mar* 
riage  with  De  Orange  ?  Did  you  eyer  see  De  Grange's  wife 
and  the  lady  whom«you  say  Mr.  Clark  married  in  company 
together  ?  if  so,  when  and  where,  and  how  often?  State  par- 
ti^ilarly  every  thing  you  know  touching  said  De  Grange,  his 
wife,  and  their  connection  or  relation  with  Mr.  dark. 

9.  Did  you  ever,  or  not,  hear  Mr.  Clark  acknowledge  that  he 
had  any  natural  children  in  .New  Orleans  ?  and  particularly, 
did  you  ever,  or  not,  hear  him  acknowledge  two  female  children, 
—  the  one  named  Caroline  and  the  other  named  Myra?  And 
is,  or  not,  that  Myra  one  of  the  complainants  in  this  case  ?  Did 
you  ever  hear  him  say  that  he  intended  to  leave  by  will  money 
or  property  enough  to  M]rra  to  take  the  stain  off  her  birth  ? 
If  you  heard  him  use  such  expressions,  or  those  of  a  similar 
character,  state  what  you  suppose  he  meant  by  taking  off  the 
stain  from  the  birth  of  his  own  legitimate  daughter. 

10.  Will  you  state  who  was  the  mother  of  the  complainant, 
Myra?  And  did  the  mother  nurse  Myra?  if  not,  why  not? 
Wlio  did  nurse  her?  Did  her  mother  die,  and  leave* her  an 
jnfant,  or  was  she  too  sick  and  too  feeble  to  nurse  that  child? 
Did  the  mother  of  Myra,  the  complainant,  nurse  and  raise  her, 
or  not  ?  If  not,  who  did  ?  Mention  particularly  any  and  all 
the  circumstances  on  which  you  found  your  opinion. 

11.  If  you  know  when  the  complainant  Myra  was  bom, 
state  the  precise  date  and  place,  and  state  if  you  know  by 
whom  and  where  she  was  raised,  and  whose  name  she  bore, 
and  why  she  bore  that  name. 
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12.  State,  if  you  please,  what  are  your  feelings  and  affec- 
tions towards  the  complainants ;  whether  you  are  related  to  or 
connected  with  either  of  them ;  and  if  you  are,  how  and  in 
what  degree  or  way,  and  whether  you  have  any  interest  in  the 
event  of  this  suit. 

13.  Will  each  one  of  you,  answering  any  of  these  direct  or 
cross  interrogatories,  state  whether  you  have  seen  or  examined, 
read  or  heard  read,  any  one  of  them,  or  copies  of  them,  at  any 
time  or  place,  before  you  were  called  upon  by  the  commission- 
er to  answer  them?  If  ay,  state  when,  where,  and  by  whom 
they  were  thus  so  shown  or  read  to  or  by  you,  and  for  what 
purpose.  State,  also,  each  one  of  you,  whedier  you  have  had 
any  conversation  or  correspondence,  within  the  last  three  or 
four  years,  wiUi  the  complainants,  or  with  either  of  them,  re- 
specting their  supposed  claims  against  the  estate  of  Dsmiel 
Clark,  and  if  you. answer  affirmatively,  state  why,  when,  and 
where  such  conversation  or  correspondence  occurred,  and  the 
nature  and  amount  of  them  so  far  as  your  memory  will  serve 
you ;  and  wi  o  was  present  at  such  conversations.  If  you  have 
any  letters  from  the  complainants,  or  from  either  of  them,  on 
the  matters  referred  to  in  these  direct  and  cross  interrogatories, 
annex  them  to  your  answers  if  possible ;  and  if  not  possible, 
state  why.  If  you  have  preserved  and  caxmot  annex  them, 
give  true  extracts  from  them,  and  ^f  that,  be  not  possible,  state 
your  recollections. 

14.  What  is  your  maternal  language  ?  If  not  English,  do 
you  understand  that  language  perfectly?  And  if  you  do  not 
undeoBtand  English,  how  have  you  contrived  to  answer  the 
foregoing  chief  and  cross  interrogatories  ?  Who  has  translated 
them  to  you  ? 

Answers  of  Madame  Despau. 
Answer  to  the  first  interrogatory. 
I  was  well  acquainted  with  tlie  late  Daniel  Clark  of  New 
Orleans. 

Answer. to  the  second  interrogatory. 
Daniel  Clark  wad  married  in  Philadelphia,  in  1803,  by  a 
Catholic  priest.  I  was  present  at  this  marriage.  One  child  was 
bom  of  that  marriage,  to  wit,  Myra  Clark,  who  married  Wil- 
liam Wallace  Whitney,  son  of  General  T.  Whitney  of  the 
State  of  New  York.  I  was  present  at  her  birth,  and  knew 
that  Mr.  Clark  claimed  and  acknowledged  her  to  be  his  child. 
She  was  bom  in  1806.  I  neither  knew,  nor  had  any  reason 
to  believe,  any  other  child  besides  Myra  was  bom  of  that  mar- 
riage.    The  circumstances  of  her  marriage  with  Daniel  Clark 
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were  these.  SeYexel  yean  aAer  her  marriage  with  lAr.  De 
Grange  she  heard  that  he  had  a  Uving  wife.  Oar  famfly 
charged  him  with  the  crime  of  bigamy  in  marrying  the  said 
Zuline ;  he  at  .first  denied  it,  but  afterwards  a^hnitted  it,  and 
fled  from  the  country ;  these  circumstai  ces  became  public,  and 
Hr.  Clark  made  proposals  of  marriage  to  my  sister,  with  the 
knowledge  of  all  our  family.  It  was  considered  essential,  first, 
to  obtain  record  proof  of  De  Grange  having  a.  living  wife  at 
the  time  he  married  my  sister,  to  obtain  which  firom  the  records 
of  the  Catholic  church  in  New  York  (where  Mr.  De  Grant's 
prior  marriage  was  celebrated)  we  sailed  for  that  city.  On  our 
airir!>l  there,  we  found  that  the  registry  of  marriages  haid  been 
destroyed.  Mr.  Clark  arrived  after  us.  We  beard  that  a  Mr. 
Gardette,  then  living  in  Philadelphia,  was  one  of  the  witnesses 
of  Mr.  De  Grange's  prior  marriage.  We  proceeded  to  that 
city,  and  found  Mr.  Gardette ;  he  answered,'  that  he  was  present 
at  said  prior  marriage  of  De  Grange,  and  that  he  afterwards 
knew  D>e  Grange  and  his  wife  by  this  marriage, — that  this 
wife  had  sailed  for  France.  Mr.  Clark  then  said,  '<  You  have  no 
reason  longer  to  refuse  being  married  to  me.  It  will,  however, 
be  necessary  to  keep  our  marriage  secret  till  I  hav«  obtained 
judicial  proof  of  the  nullity  of  your  and  De  Grange's  mairiage." 
They,  the  said  Clark  and  the  said  Zuline,  were  then  married. 
Soon  afterwards,  our  sister,  Madame  Caillaret,  wrote  to  us  from 
New  Orleans  that  De  Grange's  wife  whom  he  had  married 
prior  to  marrying  the  s^d  Zuline,  had  arrived  at  New  Orleans. 
We  hastened  our  return  to  New  Orleans.  He  was  prosecuted 
for  bigamy,  -^Father  Antoine  of  the  Catholic  church  in  New 
Oileanis  taking  part  in  the  proceedings  against  De  Grange. 
Mr.  De  Grange  was  condemned  for  bigamy  in  marrying  die 
said  Zuline,  and  was  cast  into  prison,  from  which  he  secretly 
escaped  by  connivance,  and  was  taken  down  the  Mississippi 
River  by  Mr.  Le  Briten  d'Orgehois,  where  he  got  to  a  vessel, 
escaped  from  the  country,  and,  according  to  the  best  of  my 
knowledge  and  belief,  never  afterwards  returned  to  Louisiana; 
this  happened  in  1803,  not  a, great  while  before  the  close  of 
the  Spanish  government  in  Louisiana.  Mr.  Clark  told  us  that, 
before  he  could  .promulgate  his  marriage  with  my  sister,  it 
would  be  necessary  that  there  should  be  brought  by  her  an' ac- 
tion against  the  name  of  De  Grange.  The  anticipated  change 
of  government  created  delay,  but  at  length,  in  1806,  Messrs. 
Jaones  Brown  and  Eligeas  Fromentin,  as  the  counsel  of  my 
sister,  brought  suit  against  the  nam^  of  Jerome  de  Grange  in 
the  city  court,  I  think,  of  New  ()rleans.  The  grounds  of  said 
suit  were,  that  said  De  Grange  had  imposed  himself  in  mar- 
riage upon  her  at  a  time  when  he  had  living  a  lawful  wife. 
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Judgment  in  said  suit  was  rendered  against  said  De  Grange. 
Mr.  Clark  still  continued  to  defer  promulgating  his  marriage 
with  my  sister,  which  very  much  fretted  and  irritated  her  feel- 
ings. Mr.  Clark  became  a  member  of  the  United  States  Con- 
gress, in  1806.     While  he  was  in  Congress,  my  sister  heard 

that  he  was  courting  Miss ^  of  Baltimore.     She  was  di»* 

tressed,  ^ough  she  could  not  believe  the  report,  knowing  her- 
self to  be  his  wife ;  still,  his  strange  conduct  in  deferring  to 
promulgate  his  marriage  with  her  had  alarmed  her ;  she  and  I 
sailed  for  Philadelphia,  to  get  the  proof  of  his  marriage  with 
my  sister.  We  could  find  no  record,  and  were  told  that  the 
priest  who  married  her  and  Mr.  Clark  was  gone  to  Ireland. 
My  sister  then  sent  for  Mr.  Daniel  W.  Coxe,  and  mentioned  to 
him  the  rumor.  He  answered,  that  he  knew  it  to  be  true  th^t 
he  (Clark)  was  engaged  to  her.  My  sister  replied,  it  could  not 
be  so.  He  then  told  her  that  she  would  not  be  able  to  establish 
h^r  marriage  with  Mr.  Clark,  if  he  were  disposed  to  contest  it. 
He  advised  her  to  take  coimsel,  and  said  he  would  send  one ;  a 
Mr.  Smythe  came,  and  told  my  sister  that  she  could  not  legally 
e&ftablish  her  marriage  with  Mr.  Clark,  and  pretended  to  read 
to  her  a  letter  in  English  (a  language  then  unknown  to  my 
sister)  <from  Mr.  Clark  to  Mr.  Coxe,  stating  that  he  was  about 
to  marry  Miss  — ^.  In  consequence  of  this  information,  my 
m$ter  Zuline  came  to  the  resolution  of  having  no  furthef 
communication  or  intercourse  with  Mr.  Clark,  and  soon  after- 
wards married  Mr.  Oardette  of  Philadelphia. 

Answer  to  the  third  interrogatory. 

I  became  acquainted  with  Mr.  Jerome  de  Grange  in  1793, 
when,  as  I  understood,  he  first  came  to  New  Orleans.  He  was 
a  nobleman  by  birth,  and  passed  for  a  single  or  unmarried 
man ;  and  courted  and  married  Zuline^  n£e  De  Carriere,  at  the 
age  of  thirteen,  the  same  who  is  the  mother  of  Myra  Clark 
Whitney.  Zuline  hadnwo  children  by  him,  a  boy  and  a  girl ; 
the  boy  died ;  the  girl  is  still  living,  her  name  is  Carciine ;  she 
is  married  to  a  j^ysician  by  the  name  of  Barnes.  I  was  pres- 
ent at  the  biitji  of  these  children. 

Answer  to  the  fourth  interrogatory. 
I  am  not  awaoa  of  knowing  other  important  matter  to  the 
complainants  in  this  cause. 

Answer  to  the  fijrst  cross-interrogatory. 
My  name  is  Sophie  Yeuve  Despau,  nto  De  Carriere.  .  My 
deceased  husband  was  a  planter.    I  was  bom  in  Louisiana.    My 

*  The  Dame  ie  omitted  by  the  Reporter. 
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age  is  sixty-two.     I  now  reside  in  Beloxi ;  from  1800  to  1814, 
I  resided  in  Louisiana,  in  Philadelphia,  and  in  Cuba. 

Answer  to  the  second  cross-interrogatory. 
I  first  knew  Daniel  Clark  in  New  Orleans ;  his  being  the 
husband  of  my  sister,  Zuline  de  Carriere,  placed  me  on  a  foot- 
ing of  intimacy  with  him  during  the  time  of  their  intercourse ; 
that  intimacy  was  afterwards  interrupted  by  their  separation. 

Answer  to  the  third  cross-interrogatory. 

I  had  reason  to  know  that  Mr.  Clark,  at  different  tixiies,  lived 
in  different  houses  in  New  Orleans.  I  have  before  said  that  he 
did  not  give  publicity  to  his  marriage  with  said  Zuline.  He 
kept  a  very  handsome  establishment  for  her  in  New  Orleans, 
and  was  in  the  habit  of  visiting  her. 

Answer  to  the  fourth  cross -intenogatory. 

I  have  already  stated  that  Mr.  Clark  was  married  to  my  sis- 
tsr,  Zuline  de  Garriere,  that  I  was  present  at  her  marriage  (a 
private  one),  in  Philadelphia.  Besides  myself,  Mr.  Dorvier  of 
New  Orleans,  and  an  Iridi  gentleman,  a  friend  of  Mr.  Clark's, 
£rom  New  York,  were  present  at  his  marriage.  A  Catholic 
juriest  performed  the  marriage  ceremony.  I  have  already  be- 
fore stated,  that  Zuline  was*  married  to  Mr.  Jerome  de  Grange 
before  her  marriage  with  Mr.  Clark,  and  that  thereafter  she 
was  married  to  Mr.  Oardette  of  Philadelphia. 

Answer  to  the  fifth  cross-interrogatory. 

I  have  already  stated  that  I  knew  Myra  Clark  to  be  the  issue, 
and  the  only  issue,  of  the  marriage  of  Zuline  de  Carriere  and 
Daniel  Clark.  A  few  days  after  the  birth  of  Myra  Clark,  she 
was  placed  by  her  father  under  the  care  of  Mrs.  Davis,  the 
wife  of  Colonel  S.  B.  Davis,  with  Whom  she  lived  until  her 
marriage  with  Mr.  Whitney.  I  have  heard  that  Colonel  Davis 
concealed  from  the  said  Myra  her  true  history,  and  that  she 
bore  his  name  after  her  father's  death.  Zuline  and  Mr.  Clark 
occupied  different  houses  in  New  Orleans,  but  he  always  visited 
her,  as  heretofore  mentioned,  at  her  own  house  ,*  their  marriage 
was  known  only  to  a  few  friends ;  Mr.  Clark  told  me  that  he 
had  informed  Colonel  S.  B.  Davis,  Mr.  Daniel  W.  Coxe,  and 
Mr.  Richard  Relf,  of  his  marriage  with  my  sister  Zuline. 

Answer  to  the  sixth  cross-interrogatory. 

I  always  understood  and  believed,  at  least  for  the  first  years 
of  his  marriage,  that  Mr.  Clark  was  prevented  from  making  it 
public  on  account  of  her  unfortunate  marriage  with  Mr.  De 
Qtange.     His  pride  was  great,  and  his  standing  was  of  the 


JANUARY  TEftli   184a 


PatUrton  v.  OaiBet  tt  nz. 


highest  order  in  societyi  and  that  pride  might  have  soggeated 
his  oppoaition  to  the  promulgation  of  his  marriage.  He,  hoiir- 
ever,  alwajra  manifested  hj  his  conversations,  which  I  fre- 
quently heard,  the  greatest  affection  for  his  daughter  Mynu 

Answer  to  the  seventh  cross-interrogatory. 

I  have  already  stated  my  knowledge  of  M]rra  Clark  Whitney 
from  her  birth.  As  I  never  made  any  secret  of  my  knowledge 
of  her  being  the  daughter  of  Daniel  Clark,  nothing  was  more 
likely  than  die  and  het  late  husband  should  hear  of  my  ac- 
quaintance with  her  parentage,  and  many  circumstances  con- 
nected with  it,  as  alreieuly  related.  And  on  this  it  was,  I  pie- 
sume,  that  I  have  been  cailed,  upon  to.  ^ive  testimony  in  this 
affair.  But  neither  of  them,  nor  any  bcdy  else,  ever  dared  to 
ask  of  me  any  declarations  in  the  least  inconsistent  with  truth 
and  justice. 

Answer  to  the  eighth  croas-inteiTOgatory* 

I  have  already  in  my  former  answers  stated,  particularly  the 
third  and  fourthi  my  knowledge  of  Jerome  de  Grange,  and  of 
his  first  and  second  marriages.  Before  the  detection  of  his 
bigamy,  said  Zuline  had  a  son  who  died,  and  a  daughter 
called  Caroline,  which  bore  his  name.  Since  the  death  of 
Mr.  Daniel  Clark,  Mr.  Daniel  W.  Coxe  and  Mr.  Hulings  of 
Philadelphia  gave  her  the  name  of  Caroline  Clark,  and  took 
her  to  TSi.  Clark's  motho*,  and  introduced  her  as  the  daughter 
of  her  son.  She  of  course  believed  their  story,  which  in- 
duced her,  in  her  will,  to  leave  a  portion  of  her  property  to 
Caroline.  Caroliue  was  bom  in  1801.  I  was  present  at  her 
birth,  as  well  as  that  of  her  brother. 

Answer  to  the  ninth  cross-interrogatory. 

I  neverheard  Mr.  Clark  acknowledge  his  having  any  natu- 
ral children,  but  have  only  heard  him  acknowledge  one' child, 
and  that  a  lawful  one,  to  wit,  said  Myra. 

Answer  to  the  tenth  cross-interrogatory. 

I  have  Uready  given  a  full  account  of  the  mother  of  Myra, 
and  of  Myra  herself,  and  her  being  with  Mrs.  Davis*.  I  have 
stated  all  that  I  know  of  these  matters^  as  called  for  by  this 
interrogatory. 

Answer  to  the  eleventh  cross-interrogMory. 

The  information  called  for  by  this  interrogatory  baa  akeady 
been  given. 
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Answer  to  the  twelfth  crosehintenogatory. 
I  have  already  before  stated  myself  to  be.  the  sister  of  Myra's 
mother.  My  feelings  towards  Myra  are  those  iof  friendship 
and  all  becoming  regard.  I  wish,  however,  that  justice  only 
be  done  towards  her,  but' in  or  by  the  issue  of  the  suit  I  have 
nothing  to  gain  or  lose. 

Answer  to  the  thirteenth  cross-interrogatory. 
I  have  never  jieen  or  heard  read  the  interrogatories  or  cross- 
interrogatories  referred  to,  before  called  upon  to  answer  them. 
Any  conversations  that  I  have  had  about  this  affair  I  have 
already  given  an  account  of. 

Answer  to  the  fourteenth  cross-interrogatory. 

My  natural  language  is  French ;  but  my  nephew  is  weU  ac- 
quainted with  the  English  language,  and  when  in  need  of  .a 
translator,  I  apply  to  him. 

(Signed,)  Soph  A  Ys.  Despau,  vix  Ds  Cabbiebs. 

Which  answers,  being  reduced  to  writing,  have  been  signed 
and  sworn  to  in  my  presence,  this  twenty-eighth  day  of  June, 
A.  D.  1839.     In  testimony  whereof,  I  have  hereunto  set  my 
band  and  seal,  this  the  day  and  year  above  written. 
(Signed,)  Holhes  P.  Wentzell, 

J.P.H.  C.  [l.  8.] 

One  word  erased  on  third  page,  also  one  word  on  fourth 
page ;  two  words  interlined  on  fourth  page ;  twenty-five  words 
erased  on  fifth  page;  one  word  interlined  on  sixth  page,  before 
signing. 

(Signed,)  H.  P.  Wbntzbll, 

/.  P.  H.  C.  [l.  S.J 

W.  W.  Whitket  and  Mtra  C.  Whitney    ^ 

vs.  > 

RicHABD  Rflf,  Beveblt  Chew,  and  others.  ) 

In  pursuance  of  the  annexed  commission,  issued  from  the 
United  States  Circuit  Court  of  the  Eastern  District  of  Louisiana, 
I,  the  undersigned,  justice  of  the  peace  in  Hancock  county, 
State  of  Mississippi,  have  caused  to  come  before  me  Madame 
Rose  Vve.  Caillaret,  nee  De  Carriere,  who  being  duly  sworn  to 
declare  the  ^ath  on  tho  questions  put  to  her  in  this  cause,  in, an- 
swer to  the  interrogatories  amiexed  to  said  commission,  says :  — 

Answer  to  the  first  interrogatory. 

I  was  wen  acquainted  with  the  late  Daniel  Clark,  of  New 
(Means. 
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Answer  to  the  second  interrogatory. 

I  was  not  present  at  the  ^marriage  of  Zuline,  n^e  De  Garriere, 
who  is  my  sister,  with  Daniel  Clark,  but  I  do  know  that  said 
Clark  made  proposals  of  marriage  for  my  sister,  and  subse- 
quently said  Zuline  wrote  to  me  that  she  and  said  Clark  were 
married.  '■  Mr.  Clark's  proposals  of  marriage  were  made  after  it 
became  known  that  her  marriage  with  Mr.  De  Grange  was 
void,  from  the  fact  of  his  hairing  then,  and  at  the  time  of  his 
marrying  her,  a  living  wife;  these  proposals  were  deferred 
being  accepted  till  the  record  proof  of  De. Grange's  said  previ- 
ous marriage  could  be  obtained,  and  said  Zuline,  with  her 
sister,  Madame  Despau,  isailed  for  the  North  of  the  United 
States,  to  obtain  the  record  proof. 

Answer  to  the  third  interrogatory. 

I  was  acquainted  with  Mr.  De  Grange  in  New  Orleans.  He 
was  considered  an  unmarried  man  on  coming  to  New  Orleans, 
and  as  such  imposed  on  my  sister  Zuline  to  marry  him ;  but 
it  was  afterwards  proved  he  had  a  lawful  wife  still  living. 
After  this  imposition  of  said  De  GraAge,  his  said  lawful  wife 
came  to  New  Orleans,  and  detected  and  exposed  his  bigamy  in 
marrying  the  said  Zuline,  when  he  had  a  living  and  lawful 
wife  at  and  before  the  time  of  his  marrying  Zuline.  He  was 
prosecuted,  condemned,  and  cast  into  prison,  and  escaped  pri- 
vately from  prison.  He  escaped  from  Louisiana,  as  it  was 
reported,  by  the  Spanish  governor's  connivance.  Le  Breton 
d'Orgenois  was  said  to  aid  De  Grange,  in  getting  him  off.  This 
happened  some  time  before  the  Americans  took  possession  of 
New  Orleans.  Mr.  Clark's  marriage  with  my  sister  Zuline 
was  after  the  detection  of  De  Grange's  bigamy.  The  birth  of 
their  daughter,  Myra  Clark,  was  some  years  after  the  marriage. 

Answer  to  the  fourth  interrogatory. 

I  am  not  aware  of  knowing  any  thing  more  of  importance 
in  this  suit,  except  the  marriage  of  said  Zuline  with  Mr.  Gai- 
dette,  of  Philadelphia,  before  the  death  of  Mr.  Clark. 

Answer  to  the  first  cross-interrogatory. 

My  name  is  Rose  Yeuve  Caillaret,  n^e  De  Carriere.  My  age 
is  sixty-eight  years.  I  was  bom  in  Louisiana,  and  resided 
some  time  in  France  after  this  marriage  of  Zuline  and  Mr. 
Clark,  and  after  that  resided  in  the  State  of  Mississippi. 

Answer  to  the  second  cross-interrogatory. 

I  became  acquainted  with  Mr.  Clark  in  New  Orleans.     In 
consequence  of  his  attachment  and  marriage  to  my  sister  Zu- 
voL.  VI.  48 
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line,  an  intimacy  sobsisled  between  him  and  myself.  Omr 
firiiendly  intercouxae  continued  during  my  xesideiice  in  New 
Orleans. 

Answer  to  the  third  cross-interrogatory. 
When  I  resided  in  New  Orleans,  Mr.  Clark  lived  in  his  own 
houses,  with  his  own  slaves  to  wait  upon  him.  He  had  the 
reputation  of  being  a  man  of  immense  wealth.  He  stood  at 
the  head  of  society,  was  considered  a  man  of  very  great  talents, 
and  much  beloved  for  his  benevolence. 

Answer  to  the  fourth  cross-interrogatory. 

I  have  already  stated  all  I  knew  about  Mr.  Clark's  marriage 
with  Zuline,  and  of  her  marriage  with  De  Orange.'  By  this 
marriagie  she  had  two  children,  a  boy  and  a  girl.  The  boy  is 
dead,  the  girl  is  still  living ;  her  name  is  Caroline,  and  she  is 
married  to  Dr.  Barnes.  I  have  already  stated  that  said  Zuline 
also  married  Mr.  Oardette. 

Answer  to  the  fifth  cross-inteirogatory. 

It  is  to  my  knowledge,  that  Myra  Clark,  who  married  Ifr. 
Whitney,  is  the  child,  and  only  child,  of  *lMbr.  Clark  by  Zuline 
de  Carriere.  It  is  to  my  knowledge,  that  Mr.  Clark  put  his 
daughter  Myra  under  the  charge  of  Mrs.  Davis.  Mr.  Clark 
acknowledged  to  me  that  Myra  was  his  lawful  and  only  child. 
Mrs.  William  Harper  nursed  her  for  some  time  from  kindness. 
Mr.  Clark's  gratitude  towards  this  lady,  for  nursing  his  child, 
lasted  with  his  life.  Said  Myra  was  brought  up  and  educated 
in  the  family  of  Colonel  Davis,  and  suppos^  herself  their 
child  until  within  a  few  months  of  her  marriage  with  Mr. 
Whitney. 

Answer  to  the  sixth  cross-interrogatory. 

I  always  heard  that  Mr.  Clark's  marriage  with  Zuline  was ' 
private,  and  that  he.  did  not  promulgate  it,  unless  he  did  so  in 
his  last  will,  made  a  little  before  his  .death,  and  lost  or  purloined 
after  his  death.    He  never  explained  to  me  his  reasons  f<v  not 
publishing  bis  marriagein  his  lifetime. 

Answer  to  the  seventh  cross-interrogatory. 

I  have  known  Myra  Clark  Whitney  for  some  years,  making 
no  secret  about  my  knowledge  I  possessed  of  the  matters  of 
which  I  have  herein  spoken,  and  it  being  known  that  I  was  an 
elder  sister  of  Zuline  de  Carriere.  Therefore  it  was,  I  sup- 
pose, that  I  have  been  called  on  to  testify  in  this  cause ;  but  no 
one  has  ever  taken  the  liberty  to  intimate  i^  wish  for  me  to 
declare  any  thing  but  the  truth. 
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Answer  to  the  eighth  crose-inleirogatory. 

I  have  aheady  said  all  I  know  about  Mr.  De  Grange. 

Answer  to  the  ninth  cro8&*inteirogatory. 

1  never  heard  Mr.  Clark  make  any  acknowledgment  of  his 
having  dny  natural  children ;  and  I  never  heard  of  his  having 
another  child  than  Myra  Clark  Whitney,  and  which  Mr.  Clark 
informed  roe  was  his  lawful  child. 

Answer  to  the  tenth  cross-interrogatory. 

I  have  already  stated  all  I  know  as  to  the  parentage  and 
nursing  and  education  of  Myra  Clark. 

Answer  to  the  eleventh  cross-interrogatory. 

I  have  already  stated  all  I  know  about  the  parentage  and 
name  of  Myra  Clark,  except  that  I  have  heard  that  after  her 
father's  death  she  was  called  Myra  Davis. 

Answer  to  the  twelfth  cross-interrogatory. 

My  feelings  are  friendly  and  kind  towards  Myra  Clark  Whit- 
ney, and  I  wish  her  such  success  only  in  her  suit  as  is  com- 
patible with  justice.     I  have  no  interest  in  the  issue  of  it. 

Answer  to  the  thirteenth  cross-interrogatory. 
I  have  never  seen  the  interrogatories  put  to  me  until  called 
upon  to  answer  them.     I  have  already  stated  all  I  have  to  say 
about  my  conversations.     I  am  not  aware  of  ever  having  any 
correspondence  with  either  of  them  on  this  subject. 

Answer  to  the  fourteenth  cross-interrogatory. 
French  is  my  mother  tongue,  but  my  son  is  well  acquainted 
with  the  English  language,  and  when  in  need  of  a  translator,  I 
apply  to  him. 

(Signed,)  Ysuvs  Caillabbt,  vtz  Rose  Gabbisre. 

As  the  opinion  of  the  court  refers  also  to  the  evidence  of 
Bois  Fontaine,  it  is  deemed  proper  to  insert  it. 

IfUerrogutories  and  Answers  of  Pierre  Baron  Bois  Fontaine. 

Wm.  Wallace  Whitnet  and  Mtra  C,  his  wife,  )  />,    ^    r 

>  Court  of 

P.  O'Beabh  and  others.  )  ^^^^^' 

Interrogatories  to  be  propounded  to  Witnesses  on  Behalf  of 
the  Plaintiffs. 

Ist.  Were  you  acquainted  with  the  late  Daniel  Clark,  de- 
ceased, of -New  Orleans  ?  If  so,  were  you  at  any  time  on  terms 
of  intimacy  w^th  him  ? 


668  SUPREME  CQURT. 

PatterAon  9.  Gainei  et  ax. 

2d.  Did  the  said  Daniel  Clark  leave  at  his  death  ai.  v  child 
acknowledged  by  him  as  his  own  ?  If  so,  state  the  name  of 
such  child,  whether  such  child  is  still  living,  and  if  living, 
what  name  it  now  bears;  as  also  state  ^hen  and  where,  and 
in  what  times,  said  acknowledgment  of  said  child  was  made. 

3d.  Have  you  any  knowledge  of  a  will,  said  to  have  been 
executed  by  said  Clark  shortly  before  his  decease  ?  Did  you 
ever  read  or  see  the  said  will,  or  did  Daniel  Claife  ever  tell  you 
that  he  was  making  said  will,  or  had  made  said  will  ?  If  so, 
at  what  time  and  place,  and  if  more  than  once,  state  how 
often,  and  when  and  where. 

4th.  If  you  answer  the  last  question  affirmatively,  state 
whether  the  said  Daniel  Clark  ever  declared  to  you,  or  to  any 
one  in  yom:  presence,  the  contents  of  said  will.  And  if  so, 
state  the  whole  of  said  declarations,  and  the  time,  place,  and 
manner  in  which  they  were  made,  before  whom,  and  all  the 
circumstances  which  occurred  when  such  decbration  was 
made. 

6th.  State  how  long  before  bis  death  you  saw  the  said  Dan- 
iel Clark,  for  the  last  time,  how  long  before  his  death-  he 
spoke  of  his  last  will,  and  what  he  asid  in  relation  to  his  afore- 
said child. 

6th.  State  whether  you  ever  heard  any  one  say  he  had  read 
the  said  will.  If  so,  state  whom,  what  waa  said,  and  whether 
the  said  person  is  now  living,  or  not. 

(Signed,)  Wm.  M.  Wobthihotoh, 

For  PkdfUiff. 

Cross-examined. 

1st.  Each  witness  examined,  and  answering  any  one  of  the 
foregoing  interrogatories,«is  desired  to  state  his  name,  age,  res- 
idence, and  employment ;  and  whether  he  is  in  any  manner 
connected  with,  or  related  to,  any  of  the  parties  to  the  suit,  or 
has  any  interest  in  the  event  of  the  same. 

2d.  How  long  did  you  know  Daniel  Clark,  and  under  what 
circumstances  ?  And  if  you  presume  to  state  that  Daniel  Clark 
left  any  child^  at  his  decease,  state  who  was  the  moUier  of- said 
child,  and  who  was  the  husband  of  that  mother.  State  all 
the  circumstances,  fully  and  in  detail,  and  whether  said  Clark 
was  ever  married,  and  if  so,  to  whom,  when,  and  where. 

3d.  If  said  Clark  ever  acknowledged  to  you,  that  he  sup- 
posed himself  to  be  the  father  of  a  .  child,  state  when  and 
where  he  made  such  an  acknowledgment,  and  all  the  circum- 
stances of  the  recognition  of  such  a  child  or  children,  and 
whether  the  act  was  public  or  private. 

4th.  Did  said  Clark  consider  you  as  an  intimate  friend,  to 
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whom  he  might  confide  communications  so  confidential  as 
those  relating  to  his  will  ?  If  ay,  state  what  you  know,  of 
your  own  personal  knowledge,  of  the  contents  of  said  will, 
and  be  careful  to  distinguish  between  what  you  state  of  your 
own  knowledge,  and  what  from  hearsay. 

The  defendants  propound  the  foregoing  interrogatories,-  with 
a  full  reservation  of  all  legal  exceptions  to  the  interrogatories 
in  chief,  the  same  not  being  pertinent  to  the  issue,  and  the  last 
of  said  interrogatories  being  calculated  merely  to  draw  from  the 
witness  hearsay  declarations. 

(Signed,)  L.  C.  Duncan, 

Fw  Defendants. 

In  pursuance  of  the  annexed  commission,  directed  to  qie, 
the  undersigned,  justice  of  the  peace,  personally  appeared 
Pierre  Baron  Bois  Fontaine,  who  being  duly  sworn  to  declare 
the  truth  on  the  questions  put  to  him  in  this  cause,  in  answer 
to  the  foregoing  interrogatories,  says :  — 

1st.  In  reply  to  the  first  interrogatory  he  answers,  —  I  was 
acquainted  with  the  late  Daniel  Clark  of  New  Chrleans,  and 
was  many  years  intimate  with  him. 

2d.  In  reply  to  the  second  interrogatory  he  answers, — Mr. 
Clark  left  at  his  death  a  daughter  named  Myra,  whom  he 
acknowledged  as  his  own,  before  and  after  her  birth,  and  as 
long  as  he  lived.  In  my  presence  he  spoke  of  the  necessary 
preparation  for  her  birth,  in  my  presence  asked  my  brother^s 
wife  to  be  present  at  her  birth,  and  in  my  presence  he  proposed 
to  my  sister  and  brother-in-law,  Mr.  S.  B.  Davis,  that  they 
should  take  the  care  of  her  after  her  birth.  After  her  birth  he 
acknowledged  her  to  me  as  his  own,  constantly,  and  at  various 
places.  He  was  very  fond  of  her,  and  seemed  to  take  pleasure 
in  talking  to  me  about  her. 

When  he  communicated  to  me  that  he  was  making  his  last 
will,  he  told  me  he  should  acknowledge  her  in  it  as  his  legiti- 
mate daughter.  The'^day  before  he  died,  he  spoke  of  her  with 
great  affection,  and  as  being  left  his  estate  in  his  last  will. 
The  day  he  died,  he  spoke  of  her  with  the  interest  of  a  dying 
paient,  as  heir  of  his  estate  in  his  last  will.  She  is  still  living, 
and  is  now  the  wife  of  William  Wallace  Whitney. 

3d.  In  reply  to  the  third  interrogatory  he  answers,  —  About 
fifteen  days  before  Mr.  Clark's  death  I  was  present  at  his  house, 
when  he  handed  to  Chevalier  de  la  Croix  a  sealed  packet,  and 
told  him  that  his  last  will  was  finished,  and  was  in  that  sealed 
packet.  About  ten  days  before  this,  he  had  told  me  that  it  was 
dobe.  Previous  to  this,  commencing  about  four  hionths  before 
his  death,  he  had  often  told  me  that  he  was  making  his  last 
48* 
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wilL  .  .He  said  this  in  convenation  with  me  on  thye  plantation, 
and  at  his  house;  and  I  heard  him  mention  this  subject  at 
Judge  Pitot's.  I  frequently  dined  at  Judge  Pitot's  with  Mr. 
Clark  on  Sundays.  The  day  before  he  died,  he  told  me  that 
his  last  will  was  below,  in  his  office^room,  in  his  little  black 
case.    The  day  he  died,  he  mentioned  his  last  will  to  me. 

4th.  In  reply  to  the  fourth  interrogatory,  he  answers,  —  I  was 
present  at  Mr.  Clark's  house  about  fifteen  days  before  his  death, 
when  he  took  from  a  small  black  case  a  sealed  packet,  .handed 
it  to  Chevalier  de  la  Croix, and  said,  "My last  will  is  finished; 
it  is  in  this  sealed  packet,  withjraluable  papers;  as  you  con- 
sented, I  have  made  you  in  it  tutor  to  my  daughter.  If  any 
misfortune  happens  to  me,  will'  you  do  for  her  all  you  promised 
iQe?  WOl  you  take  hear  at  once  from  Mr.  D^vis?  I  have 
given  her  all  my  estate  in  my  will,  an  annuity  to  my  mother, 
and  some  legacies  to  friends.  Tou,  Pitot  and  Belle  Chasse,  are 
the  executors."  About  ten  days  before  this,  Mr.  Clark,  talking 
of  Myra,  said  that  his  will  was  done. 

Previous  to  this  he  often  told  me,  commencing  about  four 
months  before  his  death,  that  he  was  making  his  last  will.  In 
these  conversations  he  told  me  that  in  his  will  he  should  ac- 
knowledge his  daughter  Myra  as  his  legitimate  daughter,  and 
give  her  all  his  property.  He  told  me  that  Chevtdier  de  la 
Croix  had  consented  to  be  her  tutor  in  his  will,  and  had  prom- 
ised, if  he  died  before  doing  it,  to  go  at  once  to  the  North,  and 
take  her  from  Mr.  Davis.  That  she  was  to  be  educated  in 
Europe.  He  told  me  that  Chevalier  de  la  Croix,  Judge  Pitot, 
and  Colonel  Belle  Chasse  were  to  be  executors  in  his  will^  Two 
or  three  days  before  his  deathyl  came  to  see  Mr.  Clark  on  plan- 
tation business ;  he  told  me  he  felt  quite  ill.  I  asked  him  if  I 
should  remain  with  him.  .  He  answered  that  he  wished  me  to. 
I  went  to  the  plantation  to  set  things  in  order,  that  I  might 
stay  with  Mr.  Clark,  and  returned  the  same  day  to  Mr.  Clai^, 
and  stayed  with  him  constantly  till  he  died.  The  day  before 
he  died,  Mr.  Clark,  speaking  of  his,  daughter  Myra,  told  me  that 
his  last  will  was  in  his  office-room  below,  in  the  little  black 
case ;  that  he  could  die  contented,  as  he  had  insured  his  estate 
to  her  in  the  will.  He  mentioned  liis  pleasure  that  he  had 
made  his  mother  comfortable  ty  an  annuity  in  it,  and  remem- 
bered some  friends  by  legacies. 

He  told  me  how  well  satisfied  he  was  that  Chevalier  de  la 
Croix,  Judge  Pitot,  and  Belle  Chasse  were  executors  in  it,  and 
Chevalier  de  la  Croix  Myra's  tutor.  About  two  hours  before 
his  death,  Mr.  Clark  showed  strong  feelings  for  said  Myra,  and 
told  me  that  he  wished  his  will  to  be  taken  to  Chevalier  de 
la  Croix,  as  he  was  her  tutor,  as  well  as  one  of  the  executors 
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in  it ;  and  just  afterwards  Mr.  Clark  told  Lubin,  his  confiden- 
tial servant,  to  be  sure,  as  soon  as  he  died,  to  carry  his  little 
black  case  to  Chevalier  die  la  Croix. 

After  this,  and  a  very  ^hort  time  before  Mr.  Clark  died,  I 
saw  Mr.  Relf  take  a  bundle  of  keys  from  Mr.  Clark's  armaire, 
one  of  which,  I  believe,  opened  the  little  black  case.  I  had 
seen  Mr.  Clark  open  it  very  often. 

After  taking  these  keys  from  the -artnoird,  Mr.  Relf  went  be- 
low. When  I.  went  below,  I  did  not  see  Mr.  Relf,  and  the 
officerroom  door  was  shut.  Lubin  told  me  that  when  Mr.  Relf 
went  down  with  the  keys  from  the  ormoire,  he  followed,  saw 
him  there  on  getting  down  go  into  the  office-room,  and  that 
M4*.  Relf  on  going  into  the  office-ropm  locked  the  office-room 
door.  Almost  Mr..  Clark's  last  words  were,  that  his  last  will 
/nust  be  taken  caie  of  on  said  Myra's  account. 

6th.  In  reply  to  the  fifth  interrogatory,  he  answers,  —  I  was 
with  Mr.  Clark  when  Jie  died ;  I  was  by  him  constantly  for  the 
last  two  days  of  his  Life.  About  two  hours  before  he  ^ed,  he 
spoke  of  his  last  will  and  his  daughter  M]rra  in  connection,  and 
idmbst  his  last  words  were  about  her,  and  that  this  will  must 
be  taken  care  of  on  her  account. 

6th.  In  reply  to  the  sixth  interrogatory,  he  answers,  —  When, 
after  Mr.  Clark's  death,  the  disappearance  of  his  last  will  was 
the  subject  of  conversation,  I  related  what  Mr.  Clark  told  me 
about  his  last  will  in  his  last  sickness.  Judge  Pitot  and  John 
L3rnd  told  me  that  they  read  it  not  many  days  before  Mr. 
Clark's  last  sickness ;  that  its  contents  corresponded  with  what 
Mr.  Clark  had  told  me  about  it ;  that  when  they  read  it,  it  was 
finished,  was  dated,  and  signed  by  Mr.  Clark ;  was  an  olograph- 
ic will ;  was  in  Mr.  Clark's  handwriting ;  that  in  it  he  acloiowl- 
edged  the  said  Myra  as  his  legitimate  daughter,  and  bequeathed 
all  his  estate  to  her,  gave  an  amiUity  to  his  mother,  and  lega- 
cies to  some  friends.  The  Chevalier  de  la  Croix  was  tutor  of 
said  Myra,  hia  daughter;  Chevalier  de  la  Croix,  Colonel  Belle 
Chasse,  Judge.  Pitot,  were  executors ;  Judge  Pitot  and  John 
Lynd  are  d^id.  The  wife  of  William  Harper  told  me  she  read 
it;  Colonel  Belle  Chasse  told  me  that  Mr.  Clark  showed  it  ta 
him  not  many  days  before  his  last  sickness ;  that  it  was  then 
finished.  Colonel  Belle  Chasse  and  the  kdy,  who  was  Madame 
Harper,  are  living. 

.  In  reply  to  the  first  cross-interrogatory,  he  -answers,  —  My 
name  is  Pierre  Baron  Bois  Fontaine,  my  age  about  fifty-eight. 
I  have  been  some  time  in  Madisonville  ;  the  place  of  my  fam* 
ily  abode  is  near  New  Orleans,  opposite  side  of  the  river.  I 
was  eight  years  in  the  British  army.  I  was  several  years  agent 
for  Mr.  Clark's  plantations;  since  his  death,  I  have  been  en- 
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gaged  in  various  objects.  I  now  possess  a  house  and  lots,  and 
derive  my  revenue  from  my  slaves,,  cows,  &c.  I  am  in  no 
manner  connected  with,  or  related  to,  ^y  of  the  parties  of  this 
suit ;  I  have  no  interest  in  this  suit. 

In  reply  to  the  second  cross-interrogatory,  he  answers,  —  I 
knew  D^el  Clark  between  nine  and  ten  years ;  I  knew  him 
as  the  father  of  Myra  Clark ;  she  was  bom  in  my  house,  and 
was  put  by  Mr.  Clark,  when  a  few  days  old,  with  my  sister 
and  brother-in-law,  Samuel  B.  Davis.  I  was  Mr.  Clark's  agent 
for  his  various  plantations,  —  first,  the  Sligo  and  the  D^rt, 
then  the  Houmas,  the  Havana  Point,  and  when  he  died,  of 
the  one  he  purchased  of  Stephen  Henderson.  He  respected 
our  misfortunes,  knowing  that  our  family  was  rich  and  of  the 
highest  standing  in  St.  Domingo  before  the  Revolution.  l*he 
mother  of  Myra  Clark  was  a  lady  of  the  Carriere  family.  Not 
being  present  at  any  marriage,  I  can  only  declare  it  as  my 
belief,  Mr.  Clark  was  her  husband.  To  answer  this  question 
in  detail,  as  is  demanded,  it  is  necessary  that  I  state  what  was 
communicated  to  me.  It  was  represented  to  me  that  this  lady 
married  Mr.  De  Grange  in  good  faith,  but  it  was  found  out 
some  time  afterwards  that  he  already  had  a  livirg  wife,  when 
the  lady  nie  Carriere  separated  from  hira.  Mr.  Clark  some 
time  after  this  married  her  at  the  North.  When  the  time 
arrived  for  it  to  be  made  public,  interested  persons  had  pro- 
duced a  false  state  of  things  between  them,  and  this  lady  being 
in  Philadelphia,  and  Mr.  Clark  not  there,  was  persuaded  by  a 
lawyer  employed,  that  her  marriage  with  Mr.  Clark  was 
invalid,  which  believing,  she  married  Monsieur  Gardette. 
Some  time  afterwards,  JJr.  Clark  lamented  to  me  that  this 
barrier  to  making  his  marriage  public  had  been  created.  He 
spoke  to  me  of  his  daughter  Myra  Clark  from  the  first  as  legit- 
imate, and  when  he  made  known  to  me  he  was  making  his 
last  will,  he  said  to  me  that  he  should  declare  her  in  it  as  his 
legitimate  daughter.  From  the  above  I  believe  there  was  a 
marriage. 

In  reply  to  the  third  cross-interrogatory,  he  answers,  —  Mr. 
Clark  made  no  question  on  this  subject  before  and  after  her 
birth,  and  as  long  as  he  lived  he  exercised  the  authority  of  a 
parent  over  her  destiny.  He  was  a  very  fond  parent ;  he  sus- 
tained the  house  of  Mr.  Davis  and  Mr.  Harper,  because  my 
sister  had  her  in  care,  and  Mrs.  Harper  suckled  her.  He  9us- 
tidned  Harper  as  long  as  he  lived,  and  conferred  great  benefits 
pn  my  brother-in-law.  He  spoke  of  her  mother  with  great 
respect,  and  frequently  told  me  after  her  marriage  with  Mr. 
Gardette,  that  he  would  have  made  his  marriage  with  her  pub- 
lic, if  that  barrier  had  not  been  made,  and  firequently  lamented 
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to  me  that  this  barrier  had  been  made,  but  that  she  was  blame- 
less. He  said  he  would  never  give  tiym  a  step-mother.  When, 
in  1813,  he  communicated  to  me  tl^t  he  was  making  his  last 
will  for  her,  he  showed  great  sensibility  as  to  her  beine  de- 
clared l^itimate  in  it.  While  I  was  with  him  at  his  oeath- 
sickness,  and  even  at  the  moment  he  expired,  he  was  in  perfect 
possession  of  his  senses,  and  no  parent  could  have  manifested 
greater  affection  than  he  did  for  her  in  that  period.  Nearly  his 
last  wordJs  were  about  her,  and  that  his  will  must  be  taken  care 
of  on  her  account.  She,  the  said  Myra,  is  the  only  child  Mr. 
Clark  ever  acknowledged  to  me  to  be  his.  She  was  bom  in 
July,  1806. 

In  reply  to  the  fourth  cross-intenogatory,  he  answers,  —  I 
was  a  friend  of  that  confidential  character  firom  the  time  of 
said  M3nra's  birth.  Mr.  Clark  treated  me  as  a  confidential 
friend  in  matters  relating  to  her  and  to  his  affairs  generally. 
In  reply  to  the  fourth  interrogatory,  I  have  stated  what  I  know 
concerning  Mr.  Clark's  last  w^ ;  my  recollection  of  these  fiacts 
is  distinct.  The  circumstances  connected  with  them  were  of 
such  a  character,  that  my  recollection  of  them  could  not  be 
easily  impaired. 

(Signed,)  Picbbx  Babon  Bois  Fontahts. 

And  on  the  25th  day  of  April,  A.  D.  1640,  the  following 
decree  was  entered  of  record  in  the  words  and  figures  follow- 
ing, to  wit :  — 

Edmund  P.  Oaines  and  wife  } 

t;.  J  No.  122- 

Chew  &  Rblt  et  als.  ) 
This  cause  having  come  for  final  hearing,  by  consent  of  the 
complainants  and  the .  defendant  Patterson,  upon  the  bill,  an- 
swer, ieplication,  exhibits,  depositions,  and  documents  ^n  file 
herein,  and  on  the  admission  of  the  parties,  that  the.  estate  in 
controversy  in  this  case  exceeds  in  value  the  siun  of  two 
thousand  dollars,  and  the  said  complainants  and  the  defendant 
Patterson  expressly  waiving  and  dispensing  with  the  necessity 
of  any  other  parties  to  the  hearing  or  decision  of  this  cause 
than  themselves,  and  agreeing  that  the  cause  shall  be  deter- 
mined alone  upon  its  merits,  and  the  court,  being  now  suf- 
ficiently advised  of  and  concerning  the  premises,  does  finidly 
decree  and  order  that  the  defendant  Patterson  do,  on  or  before 
the  first  day  of  the  next  term  of  this  court,  convey  and  sur- 
render possession  to  the  complainant,  Mjrra  Clark  Gaines,  of 
all  those  lots  or  parcels  of  land  lying  and  being  in  the  city 
of  New  Orleans,  and  particularly  described  in  th^  answer  and 
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exhibits,  and  to  whicft  he  claims  title  under  the  said  will  of 
(1811)  eighteen  hundred  and  eleven;  said  conveyance  shall 
contain  stipulations  of  warranty  against  himself  oxdy,  and  those 
claiming  under  him.  It  is  further  decreed  and  ordered,  that 
the  defendant  pay  the  complainants  so  much  of  their  costs  ex- 
pended herein  as  has  been  incurred  by  reason  of  his  being 
nuBuie  a  defendant  in  this  cause. 

From  which  decree  the  defendant  prayed  an  appeal  to  the 
Supreme  Court  of  the  United  States,  which  is  granted. 

And  by  consent  of  the  complainants,  bond  and  JBecurity  is 
dispensed  with.  By  consent,  the  copy  of  records  of  the  Pro- 
bate Court;  with  a  full  and  complete  transcript  of  the  proceed- 
ings had  in  relation  t6  the  estate  of  the  late  Daniel  Clark  on 
file  in  said  court,  (hereafter  to  be  filed,)  to  constitute  a  part  of 
the  record  herein. 

Decree  rendered  April  25th,  1840. 

Decree  signed  April  26th,  1840. 

(Signed,)  J.  TAcKolkIj  Prmding  Judge. 

The  cause  having  come  up  to  this  court  by' this  appeal,  was 
argued  by  Mr.  Brent  and  Mr,  Mayy  for  the  appellant,  Patter^ 
son,  and  by  Mr.  Johnson  and  Mr.  JoneSy  for  Gaines  and  wife. 

The  counsel  for  the  appellant  contended  that  the  decree  of 
the  court  below  was  erroneous,  for  the  following  reasons,  viz. :  — 

1.  Because  the  bill  shows  no  case  for  equitable  relief. 

2.  Because  there  is  no  sufficient  evidence  of  the  allcRed  title 
in  the  complainant,  as  devisee  of  Daniel  Clark. 

3.  That  she  is  not  the  heir  at  law  of  Daniel  Clark; 

4  That  she  was  the  adulterine  child  of  said  Clark,  by  illicit 
commerce  between  said  Clark  and  the  mother  of  complainant, 
then  the  lawful  wife  of  Jerome  de  Oran^e^  and  as  such  child 
incapable  by  law  of  inheriting  or  receiving  by  gift  or  will  the 
property  of  said  Clark. 

6.  Thai  if  not  the  adulterine  child,  she  was  Clark's  illegiti- 
mate offspring,  incapable  of  receiving  from  him  tnore  than  one 
third  of  his  estate. 

6.  That  the  appellant  is  a  purchaser  of  a  legal  tit?"^  to  the 
property  in  suit,  under  a  will  legally  admitted  to  probate,  and 
under  the  authority  of  the  executors  therein  nanied. 

7.  That  the  decree  is  otherwise  erroneous  and  wrongful. 

8.  That  she  is  not  the  child  of  Clark. 

The  argument  of  Mr.  Brent  and  Mr.  May  was  as  fd* 
lows. 

The  bill  of  complaint  was  filed  in  the -Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana,  against  the  appel* 
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lant  and  numerous  other  defendants.  The  answers  (original 
and  supplemental)  of  Patterson  disclose  the  natmre  of  his  title 
as  ban&Jide  puichaser  under  the  will  of  Diuiiel  dark  dated  in 
1811,  and  duty  admitted  to  probate,  in  the  proper  court. 

Various  depositions  and  documentary  evidence  were  filed  by 
the  complainants  and  the  appellant|  and.  the  case  being  set  for 
hearing  as  between  themselYes,  a  final  decree  was  rendered 
against  Patterson  for  all  the  property  held  by  him  as  purchased 
under  the  will  of  1811. 

We  allege  error  iu  thi^  decree. 

1st  duestioiL  Is  the  appeal  of  Patterson  properly  and  &irly 
before  this  court?  True,  there  was  iio  order  of  severance  to 
justify,  the  sepi^e  decree  against  one  co-defendant,  but  we 
contend,  that,  uiider  the  circumstances  of  this  case^  it  was  com- 
petent for  the  appellant  and  appellees  to  set  the  case  for 'final 
decree  upon  all  the  evidence  tatien,  and  the  result  of  such  ac- 
tion cannot  be.to  prejudice  the  other  parties  in  any  respect ;  fot 
if  they  can  materially  change  the  aspect  of  the  case,  by  aidr 
ditional  evidence,  the  judgment  of  this  court  on  our  case 
will  not  conclude  them.  We  refer  in  support  of  this  position 
to  the  following  authorities.  2  Dana,  422 ;  2  Bibb,  167 ;  Pxect. 
Reg.  16;  1  Peters,  306;  3  Munfoid,  368,  374,  397;  6  Harr. 
&  Johns.  10;  3  Dallas,  401/ 

The  course  pursued  by  Mr.  Patterson  m  separating  himself 
from  his  condefendadts  is  not  the  result  of  collusion  with  the 
appellees..  If  it  were,  it  would  be  mipoteut.  But  it  is  the 
fruit  of  ah  anxious  desire  on  his  part  to  meet  the  .claims  of  this 
claimant  fully  and  fairly  on  the  ments,  without  delay  or  resort 
to  any  of  those  dilatory  proceedings  which  have .  thnce  been 
ovOTuled  in  this  ceurt.^ 

Mr.  Patterson  wishes  to  know  as  speedily  as  possible  whether 
he  is  the  owner  of  this  property ;  and  he  has  introduced,  as  he 
believes,  matter  enough  in  this  record  to  destroy  this  claim, — 
at  least  he  has  introduced  all  the  evidence  known  to  him* 

We  are  thus .  attentive  to  such  an  imputation  of  collusion^ 
because,  at  'the  argument  of  a  motion  to  dismiss  this  appeal 
made  some  years  ago  by  the  counsel  of  Caroline  Barnes,  one 
of  the  present  coimsel  understood  such  an  imputation  to  be 
made  or  insinuated  in  this  court  by  the  counsel  of  Caroline 
Barnes. 

We  will,  in  repudiating  this  charge,  as  we  do  indignantly,  by 
the  authority  of  Mr.  Patterson,  add  to  the  denial,  in  his  behalf, 
our  own  declaration,  as  officers  of  this  high  court,  that  our 
instructions  have  been  to  defeat  the  claim  of  M».  Oaines,  if 
possible,  by  every  fair  and  honorable  argument ;  ai^d  in  behalf 
of  Mr.  Mcllenry,  of  New  Orleans,  we  state  that  a  correspond- 


676  SUPREME  COURT. 

PattorioD  9.  Oain^f  ot  az. 

ence  bettreen  him  and  the  gentleman  who  was  midentood  to 
make  the  charge  has  resulted  in  acquitting  him^  as  counsel  of 
Mr.  Patterson,  from  every  imputation. 

2d  Question.  Has  Mrs.  Gaines  any  title  to  the  property  in 
dispute,  as  alleged  devisee  under  the  will  of  1813  ? 

We  meet  this  question  by  showing  from  the  record  that, 
although  there  is  evidence  to  prove  that  Clark  had  made  a  will 
some  weeks  before  his  death,  declaring  liym  his  legitimate 
child  and  sole  heir,  yet  that  will  is  not  proved  to  have  been  in 
existence  at  his  death,  save  by  his  dying  declarations,  which 
are  no  evidence  whatever  of  the  will  being  then  m  existence. 
JacksoQ  V.  Betts,  6  Cowen,  382. 

These  dying  declarations  were  the  delirious  ravings  of  a 
man  in  extremis^  oblivious  of  the  fact  that  he  had  himself  • 
destroyed  a  will  made  to  practise  a  pious  but  posthumous  fraud, 
for  the  purpose  of  gratifying  an  inordinate  love  for  Myra,  but 
a  fraud  which  it  is  fair  to  presume,  upon  this  evidence,  his- 
sober  after-reflections  induced  him  to  shrink  from,  and  with 
his  own  hands  to  destroy  that  wil)  which,  if  he  died  without 
cancelling,  would,  to  his  conscience  add  his  God,  present  him 
as  dying  with  a  falsehood  on  his  lips. 

But  if  the  will  were  existent  at  his  death,  it  was  olographic, 
and  there  are  not  as  many  competent  witnesses  to  the  will  as 
the  law  required,  for  the  laws  then  in  force  exclude  women  as 
incompetent.  2  Partidas,  964,  Law  9;  1  ib.  23;  Laws  of 
Orleans,  230,  art.  106. 

But  this  court,  in  2  Howard,  646,  have  settled  that  this  will 
of  1813  cannot  confer  title  until  duly  admitted  to  probate. 
Therefore,  Mrs.  Gaines's  title,  as  devisee,  cannot  be  relied  on 
to  sustain  t^ie  decree  against  Patterson. 

3d  Question.  Is  Mrs.  Gaines  the  child  and  forced  heir  of 
Daniel  Clark  ? 

Her  bill  of  eomplaint  alleges  her  birth  in  July,  1806,  and 
that  up  to  Clark's  death,  in  1813,  she  was  called  Myra  Clark, 
but  after  his  death,  and  up  to  her  marriage  in  1832,  she  was 
called  Myra  Davis,  and  was  kept  in  ignorance  of  her  true  name 
and  parentage,  that  is,  from  1813  to  1832,  a  period  of  nineteen 
years,  and  until  she  was  twenty-six  years  of  age,  and  that  in 
1832  she  learned  her  rights  by  accident. 

Such  is  her  own  showing,  and  as  part  •  of  her  evidence  she 
brings  forward  Davis,  the  very  man  who  had  been  intrustedi 
by  Clark  with  the  sacred  deposit  of  his  child.  See  Davis's  own 
deposition.  Record,  181,  6th,  6th,  and  7th  answers.  And  see 
Clark's  solenrn  appeal  to  him  in  his  Philadelphia  letter.  Record, 
183. 

Davis  says  tnat  Clark  told  him  Myra^  would  be  his  heir. 
Record,  183,  184 
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Now  if  JDavis  had  not  known  and  ascertained  that  Myra  waa 
an  adulterous  offspring,  incapable  by  the  laws  of  Louisia^  of 
receiving  the  munificent  but  insane  bequests  of  Clark,  and 
that  her  claims  founded  on  Clark's  latter  conduct  were  untena- 
ble, how  can  his  treatment  of  Myra  be  viewed  in  any  other 
light  than  as  a  shameless  abandonment  of  his  solemn  tntst  ? 

If  Davis  suppressed  the  true  history  of  Myra  with  a  convic- 
tion that  its  knowledge  would  be  her  triumph,  words  could 
not  be  found  adequate  to  the  denunciation  of  his  conduct  But 
we  think  the  explanation  of  this  conduct  is  to  be  found  in  the 
iact,  that  Davis  knew  this  unfortunate  offspring  of  guilty  par- 
ents to  be  banned  and  barred  by  the  policy  of  the  laws  of 
Louisiana,  and  that  to  acquaint  her  with  the  intentions  of 
Clark  towards  her  would  be  to  lead  het  into  endless  and  idle 
litigation.  Neither  Davis  nor  his  wife  attempts  to  explain  their 
conduct  in  keeping  Myra  ignorant  of  her  rights,  if  they  be- 
lieved she  had  any.  And  if  her  claims  are  just,  the  conduct 
of  Davis  is  directly  impeached  by  the  evidence  of  her  own 
witness,  Belle  Chasse.  General  repute  called  her  the  child  of 
Davis.  See  the  evidence  of  Madam  Despau,  Record,  165 ;  Catl- 
laret,  Recbrd,  169 ;  ThUing)  Record,  334 ;  Coxe,  Record, 
337 ;  Bois  Fontaine,  Record,  366  ;  Mrs.  Smith,  Record,  136. 

If,  as  we  hereafter  propose  to  establish,  the  intercourse  be- 
tween Clark  and  her  mother  was  Ulicit  a:  all  times,  then  his 
belief  as  to  his  paternity  amounts  to  nothing,  .especially  When 
it  is. proved  that  she  does  not  resemble  Clark,  as  did  Caroline 
Barnes,  the  elder  child.     See  Coxe's  deposition.  Record,  336. 

Clark's  acknowledgments  should  hjeive  been  before  a  notary 
and  two  witnesses.    Code  of  1808,  p.  48,  art.  8i4-26. 

If  alimony  alone  is  sued  for,  such  informal  acknowledgments 
might  be  sufficient.  Code  of  1808,  p.  60,  art.  31;  ibid.,  p. 
164,  art.  46 ;  ibid.,  p.  166,  art.  46. 

If  Myra  was  the  illegitimate  offspring  of  Clark,  alimony  is 
all  she  can  claim.  Code  of  1808,  p.  166,  art.  46 ;  ibid.,  p.  48, 
art.  28;  ibid.,  p.  164,  art.  46. 

But  goin^  beyond  the  character  of  natural  child,  Mrs.  Gkdnes 
claims  to  be  the  child  of  Clark  by  a  lawful  marriage  of  her 
mother  with  him.  And  in  considering  this  claim,  w:e  first  ex- 
amine the  nature  and  effect  of  Clark's  declarations,  which  are 
said  to  prove  the  fact. 

Conceding',  exgrtUia,  that  in  1813,  by  the  pretended  will  of 
that  year,  Clark  attempted  formally  to  declare  her  legitimate, 
yet  how  can  his  genuine  and  undoubted  will  of  1811  be  i6C« 
onciled  with  such  latter  attempt  ? 

In  1811,  M3nra  was  five  years  old,  and  living  in  New  Orleans, 
as  Clark  well  knew,  and  yet  at  the  time  of  his  undertaking  a 
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jea^Yoyage  he  executes  that  will,  wlioUy  jveteimittiiig  any 
notice  of  Myra,  and  witting  all  his  estate  to  his  mother. 

Why  did  he  dreilook  Hyra?  Was  he  the  unixincipled 
father,  who  would  disinherit  his  young  and  innocent  ofl^iraig.? 
No,  he  was  not  unmindful  of  her  claims,  and  he  sought  to 
proTide  for  her  in  the  only  secret  and  stealthy  mode  permitted 
by  the  penal  laws  of  Louisiana. 

He  execiites  Various  deeds  to  Belle  Chasse,  De  la  Croix,  and 
Davis,  on  blind  trust,  for  Myra's  benefit,  thu9  creating  no  legal 
right  for  Myra,  but  an  honorable  claim  on  the;  consciences  of 
tlMse  friendi  for  a  handsome  property.  See  their  depositions. 
*  Who  can  believe  that  an  anxious  father  would  thus  hazard 
the  whole  property  designed  for  his  helple^  and*'  lawful  child, 
by  blind  confidence  in  the  honor  of  hunian  beings,  when  by 
ifiSl  or  deed  he  could  guard  heir  rights  eflfectuaUy  and  beyond, 
contingency? 

We  defy  and  challenge  any  satisfactory  explanation  of  these 
acts,  consistent  with  the  claim  of  Mrs.  Gaines.  But  if,  as  we^ 
allege,  Clark  knew  her  to  be  the  adulterine  offspring  of  Mad- 
ame dd  Orange  by  him,  then  his  conduct  can  well  be  under- 
stood*.  For,  by  the  laws  of  Louisiana,  an  adulterous  offiipring 
can  receive  from  its  parent  nothing  but  alimony,  either  in  the 
shape  of  idonations  inier  pivoa  or  C(tu»a  mortis.  Code  of  1808, 
p.  J&12,  art.  17. 

This  statutory  interdict,  then,  was  the  cause  ot  Clark's  maik- 
ing  his  will  of  1811,  and  creating  blind  trusts  for  the  benefit 
of  Myra. 

But  there  are  other  acts  of  Clark  which  go  to  destroy  his 
later  attempt  to  eflbce  the  stain  on  Myra's  birth,  such  aa  the 
secrecy  with  which  her  birth  was  guarded,  and  the  haste  with 
which  he  tore  the  tender  infant  from  her  mother's  breast ;  hia 
never  suffering  this  child  to  dwell  under  hk  roof ;  and,  last  y;; 
his  attempt,  after  his  pretended  marriage  with  the  mothto 

of  Myra,  to  marry  Min ^.     See  deposition  of  Madame 

Despau. 

These  ^ts  of  Clark,  when  arrayed  against  the  will  of  1813, 
if  it  were  here  in  court,  subscribed  by  his  hand,  would  speak 
the  truth  with  a  power  and  eloquence  which  no  after  conduct 
of  his  could  resist. 

The  truth  is,  that  the  inconsistent  will  of  1813  arose  fimn 
the  increase  of  affisction  for  his  natural  child,  who  daily  fiistened 
on  his  heart,  as  proved  by  hat  own  witnesses,  and  in  the  in&t* 
nation  of  his  lov«  hemadly  e<mceived  the  purpose  of  makmg 
a  will  declarii^  her  his  lawful  child  and  univensl  legatee. 

This  pious  Iband  waa  ficankly  avowed  to  hisbomn^fiiend, 
Ae  Chevalier  de  la  Choix.     See  lua  depoeitioiL 
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But,  doabtleflSj  as  he  dwelt  more  upon  the  moral  crime  of 
perpetrating  this  fraud  on  soeiety,  and  on  the  tmth,  he  tore 
diat'will  with  his  own  hands,  aihd  hence  its  non-«ppeirance| 
Ihougfai  in  the  delirium  of  fever,  he  murmured  pf  it  aa  still 
existing. 

Then  we  assert  thtit  CSark's  acts  and  conduct  are  the  strongs 
est  Witnesses  against  the  claim  of  Mrs,  Oaines  as  his  heir  at 
law. 

Let  us  'see  if  the  mother  of  Mrs.  Oaines  has  not  also  tes- 
tified Sjjiainst  this  pretended  marriage. 

If  she  was  Clark's  wife,  as  pretended,  she  afterwards  com- 
mitted rank  bignmy  in  marrying  Gtardette,  living  Clark.  See 
Coze's  evidence,  and  the  marriage  certificate. 

Nay,  she  told  Coxe,  that,  so  hi  from  being  mdrried  to  Clark, 
die  had  only  his  promise  -to  marry. 

l^en  both  Clark  and  his  pretended  wife  have  testified  against 
their  intermarriage,  and  if  they  so  testify,  who  is  the  witness 
to  outweigh  them?  Madame  Despau  is  the  solitary  witness 
to  the  marriage,  —  a  sister  of  Myra's  mother. 

Madame  DNsspau  impeaches  herself  by  showing  her  j^vity 
with  the  marriages  of  her  sister  to  both  dark  and  Ghurdette, 
and  her  reasons  are  flimsy  for  a  justification.  Record,  p.  164. 
It  was  rash  enough  for  her  to  stand  by,  in  the  lifetime  of 
Jerome  de  Orange,  the  first  husband  of  her  sister,  and  see  that 
sister  marry  Clark,  ivith  nothing  to  shield  her  firom  bigamy  but 
the  statement  of  Oardette,  that,  to  his  knowledge,  ue  Orange 
had  a  |^or  living  wife. 

All  this,  as  stated  by  her,  is  bad  enough ;  but  her  inconsis- 
tency about  De  Orange  twice  flying,  her  attempt  to  palm  off 
Caroline  Barnes  as  the  child  of  De  Orange,  her  statement  that 
the  visit  of  herself  and  sister  in  18(0  wais  to  hunt  up  the 
records  at  the  North  of  De  Orange's  prior  marriage,  when  Coze 
proves  that  their  visit  was  in  1802,  and  that  in  that  year  her 
sister,  in  Philadelphia,  gave  birth  toCaroline,  at  whieh.time 
De  Orange  was  absent  in  Europe,  -^  all  these  things  taint  and 
condemn  this  witness,  and  her  unsu|qported  testimony  to  this 
factum  of  marriage  must  fiill. 

No  one  can  doubt,  on  these  facts,  that,  so  far  firom  Madame 
de  Orange  and  Clark  going  to  Philadelphia  to  hunt  up  records 
md  have  a  marriage,  they  went  there  to  shroud  firom  the  eye 
of  observation  the  birth  of  Caroline,  the 'first  fruit  of  an  adul- 
terous intercourse  between  Clark  and  the  mother  of  Myra, 

If  Madame  Pespau  be  ''fidsa  in  uno,  falsa  est  in  om- 
nibus." See  The  Santissima  Trinidad,  7  Wheaton,  269. 
Madame  Despau  is  the  universal  marriage  witness  of  her  sister, 
who,  on  her  own  evidence,  had  three  husbands,  all  living  at 
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the  same  time ;  first,  De  Orange^  then  Clark,  and  then  Gardette. 
She  saya  that  while  in  Philadelphia,  on  the  occasion  of  a  visit, 
some  years  after  the  marriage  of  Clark,  her  sister  married  Mr, 
Gardette,  becwse  she  was  told,  in  the  presence  of  Madame 
Despau,  by  Coze  and  Smythe,  a  lawyer,  that  her  sister  could 
not  prove  her  marriage  to  Clark.     Record,  164 

Where,  we  ask,  was  her  own  proof  ?  Where  Mr.  Dorvier,  the 
other  witness  stated  by  her  to  Clark's  marriage  ?  But  whore 
was'  her  sense  of  virtue,  that  would  suffer  her  to  stand  by  and 
see  her  sister  marry  Gardette,  living  Clark?  And  this  biga- 
my with  Gardette  is  perpetrated  and  connived  at  by  two  sis- 
ters who  had  warred  against  the  bigamy  of  De  Grange,  as  the 
complainant  alleges. 

It  We  believe  Madame  Despau,  she  and  her  sister,  Madame  de 
Grange,  had,  in  1808,  to  abandon  all  hope  of  proving  a  splendid 
marriage  with  Clark,  which  the  child  of  that  pretended  mar- 
riage expects  now  to  |»rove,  after  the  lapse  of  tlurty-nine  years. 
Madame  Despau  says  that  her  sister  Zuline  had  two  children 
by  De  Grange.  Record,  164  and  166.  Tet  another  sister, 
Caillaret,  says  no  child  was  bom  of  that  union.  Record,  293. 
And  i^terw^^  Madame  Despau,  in  a  subsequetit  deposition, 
diit'ts  her  evidence  on  this  point  and  ccmforms  it  to  Madame 
CaiUaret's  statement.  But  establish  the  factum  of  an  inter^ 
marriage  between  Clark  and  the  mother  of  Myra,  whidi  can- 
not be,  yet  that  mother  was  already  the  lairfiil  wife  of  Jerome 
de  Grange,  who  was  then  and  afterwards  alive.  This  ppor 
marriage  of  Zuline  to  De  Grange  is  proved  by  Mrs.  Gaines's 
own  witnesses,  Madame  Despau  and  Madame  CaiUaret,  in 
1796.  How  then  could  Madame  de  Grange  contract  marriage 
with  Clark  in  1803,  unless  De  Grange  was  dead,  which  is  not 
pretended?  Because  it  is  said  De  Orange's  marriage  with 
Zuline  was  null,  by  reason  of  his  having  a  prior  wife  alive  in 
1796.     Whrare  is  the  proof  of  this  allegation  f 

There  are  but  three  attempts  to  prove  this  all^ation  in  the 
record,  viz. :  —  First,  the  hearsay  of  Gardette,  that  he  knew  De 
Grange  had  a  prior  living  wife.  This  hearsay  is  no  evidence 
against  us,  as  we  have  no  claims  under  Crardette. 

Secondly,  that  a  report  was  current  in  New  Orleans  that  a 
woman  came  there  claiming  to  be  the  wife  of  De  Grange. 
But  where  she  came  from,  or  where  she  went,  no  one  knows, 
and  common  report  is  no  evidence  of  such  a  fact.  Mima 
Queen's  case,  7  Cranch,  290. 

Thirdly,  the  confessions  of  De  Grange  that  his  marriage 
with  Zuline  was  yoid  by  reason  of  his  prior  marriage. 

To  this  we  answer,  that  these  confessions  are  as  much  hear- 
say when  brought  against  us,  as  Gardette's  statements  were ;  for 
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we  do  not  claim  under  De  Orange,  and  to  let  his  unsworn 
statements  go  in  evidence  against  us  would  be  to  make  our 
rights  depend  upon  his  ex  parte  statements,  without  any  means 
or  opportunity  to  us  of  testing  their  truth  or  falsehood.  Hof- 
gan  V.  Yarborough,  11  Louis.  R.  76. 

We  have  spoken  of  "but  three  attempts  to  prove  De  Cfrange 
a  bigamist,  for  we  will  not  even  call  the  failure  tb  prove  him 
so  by  record  proof  an  attempt. 

On  the  fSeu^  of  xsomplainants^  bill,  it  appears  that  the  defend- 
ant, Patterson,  claims  under  the  will  duly  probated^«and  dated 
1811.  And  Peterson,  being  a  third  possessor,  cannot  be  ousted 
until  ^e  has  discussed,  that  is  impeached,  the  will  of  1811,  by 
proceeding  against  the  legatees  therein.  Hodder  v.  Shepherd, 
1  Louis.  R.  507 ;  Code  of  1808,  p.  214,  art.  26 ;  ibid.,  p.  216,  art. 
37-39.  She  ought  to  have  sued  to  discuss  that  ^nll  in  four 
years  after  her  majority,  or  eight  years  at  farthest.  2  Partidas, 
1046^  1  ibid.  384;  Constitution  of  1812,  art.  4,  ^  11. 

By  these  laws  she  was  barred  in  July,  IB31,  or  July,  1836,  at 
farthest,  which  is  before  the  bill  was  filed,  and  the  benefit  of 
this  prescription  appears  on  the  foce  of  her  bill,  and  need  not 
be  pleaded. 

We  insist  that  the  title  of  Pfttterson  was  legally  derived 
under  the  will  of  1811,  and  that  the  sales  were  aU  re^ar  and 
valid  in  every  respect. 

And  in  conclusion,  if  there  be  a  doubt  on  this  whole  case, 
it  ishould  inure  to  the  benefit  of  b<m&  fide  purchasers,  whose 
titles  ought  not  to  be  overturned  in  a  case  like  this. 

For  Mrs.  Oaines,  personally,  we  feel  every  sympathy;  but 
how  often  id  it  that  the  innocent  offspring  is  made  to  silffer  fiir 
the  acts  of  the  parent !  And  if  ^ver  parents  deserved  condem- 
nation here  or  elsewhere,  these  parents  have  deserved  it.  A 
mother  who,  for  the  world's  fi^dse  esteem,  would  discard  firom 
her  maternal  breast  two  helpless  infants,  and  never  again  look 
upon  her  own  offs{»ring, — a  mother  who,  upon  the  case  made 
by  her  own  daughter,  stands  convicted  of  adultery  before  her 
pretended  marriage  with  Clark,  and  with  bigamy  afterwards,  — 
such  a  mother  is  above  the  judgment  of  human  tribuiuds. 
And  what  shall  we  say  of  the  conduct  of  Daniel  Clark,  if 
Mjnra  be  his  lawful  child,  and  Madame  de  Orange  was  his 
lawful  wife?  Courting  another  woman  while  his  wife  was 
living,  and  at  his  death  forgetting  that  she  had  been  his  wi&, 
although  he  had,  as  pretended,  pronounced  her  blameless, 
participating  in  the  crime  of  separating  two  infants  from 
their  mother  to  save  the  paltry  pride  of  that  mother, — 
such  a  man,  if  the  claims  of  this  lady  be  just,  should  be 
consigned  to  infamy  in  all  human  estimation.  Even  now, 
49« 
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the  web  of  destiny  hangs  around  this  unfortunate  biit  innocent 
oflbpring,  and  the  dreadful  past  cannot  be  recalled.  After  the 
lapse  of  forty  years,  the  sun  of  truth  shines  upon  this  dark 
and  adulterous  intrigue,  revealing  all  its  de&rmity  on  the  high- 
est judicial  records,  and  showing  the  vanity  of  Clark's  latter 
atteinpts  to  efface  the  stain,  if  it  could  be  called  a  stain,  which 
Us  own  wild  passions  had  placed  upon  his  child  at  her  birth. 

The  Reporter  is  compelled  to  omit  the  arguments  of  Mr. 
Johnson  and  Mr.  Jones^  the  counsel  for  Gaines  and  wife,  as. 
tbeir  insertion  would  make  the  report  of  this  case  too  long. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

The  history  of  this  case  will  be  found  in  the  report  of  the 
case  of  Gaines  v.  Relf  and  Chew,  in  /'  Howard,  619. 

This  is  the  fourth  time  that  the  cause  has  been  before  this 
court.  Its  decision;  in  each  instance  hitherto,  has  been  in 
fiivor  of  the  complainants. 

The  third  time,  it  was  brought  here  upon  points  upon  which 
the  judges  in  the  Circuit  Court  were  divided  in  their  opinions. 
They  arose  upon  the  argument  of  demurrers,  filed  by  several 
of  the  defendants. 

It  was  said  there  was  a  want  of  eqmty  in  the  bill ;  that  there 
was  a  complete  remedy  at  law  ;  that  the  bill  was  multifarious, 
and  that  there  was  a  misjoinder  of  parties ;  that  the  will  of 
1813,  upon  which  the  complainants  relied  for  a  recovery,  had 
not  been  admitted  to  jnrobate ;  and  that  if  the  complainants 
relied  upon  Mrs.  Gaines  being  the  forced  heir  of  Daniel  Clark, 
whatever  that  right  might  be,  it  was  recoverable  at  law. 

Upon  the  argument  of  the  demurrers,  three  points  were  made 
upon  which  the  judges  could  not  agree,  and  they  were  certi- 
fied to  this  court  for  its  decision. 

Those  points  were, — 

1st.  Was  the  bill  multifarious,  and  have  the  complainants  a 
right  to  sue  the  defendants  jointly  in  this  case  ? 

2d.  Whether  the  court  could  entertain  urisdiction  of  the 
cause,  without  probate  of  the  will  set  up  by  the  coihplalnants, 
which  they  charge  to  have  been  destroyed  dnd  suppressed  ? 

3d.  Has  the  court  jurisdiction  Of  this  cause,  or  does  it  belong 
exclusively  to  a  court  of  law  ? 

On  the  first  point,  this  court,  for  reasons  which  are  as  sat- 
isfactory to  us  as  they  were  to  the  judges  who  then  heard  the 
argument,  decided  timt  the  bill  was  not  multifarious ;  that  there 
was  no  misjoinder,  excepting  that  the  purchasers  of  the  property 
of  Daniel  Clark  had  no  interest  in  the  rendition  of  the  accounts 
by  the  executdts,  under  the  will  of  1811,  nor  any  with  what 
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might  be  the  inteiest  of  Caipline  Barnes  in  the  will  of.  1819;. 
that  those  particulani  ought  not  to  be  connected  with  the  gen* 
eal  object  of  the  biU,  but  that  it  could  be  so  amended,  ih  both 
lespectSi  in  the  Circuit  Court,  bb  to  avoid  the  exceptions. 

Upon  the  second  point,  this  court,  upon  a  full  review  of  the 
authorities,  came  to  this  conclusion,  — that  both  the  general  and 
local  law  require  the  will  of  1813  to  be  proved  in  the  Court 
of  Probates  before  any  title  can  be  set  up  under  it ;  but  thai 
this  result. did  not  authorize  a  negative  answer  to  the  second 
point. 

The  court  said,  that,  under  the  circumstances  of  the  case,  the 
complainants  were  entitled  to  full  and  explicit  answers  firom 
the  defendants  in  regard  to  the  wills  of  1813  and  1811,  and 
that  such  answersi  being  obtained,  might  be  used  as  evidence 
before  the  Court  of  Probates  to  establish  the  wiU  of  1813;  and 
to  revoke  that  of  1811.  The  answer  was  pertinent  to  the 
inquiry,  and  nothing  beyond  it.  We  have  adverteid  to  it  to 
show  that  the  decree  of  the  Circuit  Court  now  under  consid* 
eration  has  no  connection  with  the  wiU  of  1813,  and  that  it 
was  made  by  that  court  under  the  answer  given  by  tli^e. court 
to  jthe  third  point. 

The  third  point  was;  Has  the  court  jiirisdictibn  of  tht>  cause, 
or  does  it  belong  exclusively  to  a  court  of  law  ?. 

This  point  involved  the  jurisdiction  of  the  court  in  every 
aspect  in  which  the  bill  could  be  viewed.  So  the  court  con- 
sidered it.  The  claim  made  in  the  bill  for  Mrs.  Gaines  did  not 
rest  alone  upon  the  allegiMl  will  of  1813,  but  also  uponi  the 
allegation  that  she  was  the  legitiipate  child  of  Danim  Clark, 
and.  under  the  law  of  Louisiana,  Was  his  forced-  heir.  The 
court  said,  '<  The  comidainants,  in  prosecuting  their  rights  upcm 
the  ground  of  Mrs.  Gaines  being  the  heir  at  law,  no  probate 
of  the  will  of  ^13  will  be  required.  They  must  rest  upon 
the  heink^  of  Mn^  OcdneBy  the  firaud  charged  npoii  the  ex- 
ecutors to  the  will  of  1811,  and  nodce  of  such  fiaud  by  the 
purchasers.  .  In  this  form  of  procedure,  the  will  of  1811  is 
brought  before  .the  court  oollatemlly.  It  is  not  an  action  of 
nuUity,  but  a  proceeding  which  inay  enable  the  court  to  give 
proper  relief  without  deoceeing  the  revocation  of  the  will  of 
1811.^ 

Such  were /the  answers  ^ven  by  this  court  to  the  points 
wluch  had  been  cevtified^io  it 

.  The  Circuit  Court,  in  the  subsequent  trial,  of  the  cauae 
.between  the  complain^ts  and  the  appellant,  Mr.  Fatteison,  has 
decreed  that  Mrs.  Gaines  is  the  forced  heir  of  Daniel  Clarkj 
Off  in  other  words,  that,  being  his  legitimate  child,  she  was  en- 
tvUed,  under  the  laws  of  Louisiana,  to  her  UgiUme  in  his  estate 
at  the'time  of  his  death. 
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This  decree  was  made  upon  the  pleadings  and  proofs  in  the 
cause,  put  in  by  the  complainants  .and  the  appellant,  Charles 
Patterson.  He  was  one  of  the  defendants  who  had  not  de- 
murred to  the  bill.  Before  those  demurrers  had  been  filed,  Mr. 
Patterson  had  filed  his  answer,  by  his  counsel,  but  not  under 
oathy  having  availed  himself  of  the  waiver  in  this  respect 
tejidered  to  the  defendants  by  the  complainants.  To  that 
answer  there  was  a  general  replicatioxL  The  parties  having 
introduced,  their  proofs,  the  case  was  regularly  in  order  for  a 
hearing.  It  was  heard  at  the  earnest  desire  of  both  parties. 
No  suggestion  was  made  in  the  Circuit  Court  below,  that  it 
would  direct  an  issue  to  be  made  for  the  trial  of  the  legitimacy 
of  Mrs.  Gaines  by  a  jury.  No  such  desire  has  been  expressed 
by  the  counsel  of  the  appellant  in  this  court,  though  it  was 
intimated  that  it  ought  to  have  been  done.  We  do  not  think 
it  an  occasion  for  such  a  course  to  be  pursued. 

The  practice  of  granting  issues  is  limited  to  cases  in  which 
the  court,  in  the  fair  exercise  of  its  discretion,  considers  that 
justice  will  best  be  obtained  by  that  course.  Discretion,  we 
mean,  as  it  is  guided  by  what  has  been  the  practice  of  courts 
of  chancery.  Gardner  v.  Gardner,  22  Wendell,  526 ;  Drayton 
V.  Logan,  Harp.  Eq.  67 ;  3  Paige,  467,  601. 

In  the  English  chancery,  except  in  the  ^aae  of  an  heir  at 
law  or  of  a  rector  or  vicar,  it  is  not  a  matter  of  right  In  the 
American  courts  of  equity  we  know  of  no  practice  establish- 
ing an  issue  as  a  matter  of  right.  In  Yirginia  and  others  of 
our  States,  the  heir's  right  to  an  issue  is  given  by  statute.  As 
the  English  chancery,  in  the  exceptions  mentioned  as  a  matter 
of  right,  has  allowed  them,  upon  the  ground  that  the  common 
law  <<  invests  a  party  filling  a  particular  situation  with  certain 
rights,  of  which  it  is  the  object  of  the  suit  to  divest  him,  we 
presume  that  where,  by  operation  of  the  law,  in  either  of  the 
States,  particular  persons .  have  an  interest  in  the  property  of 
an  ancestor,  whatever  might  be  the  evidence  in  favor  of 
the  authenticity  and  genuineness  of  the  will,  if  the  heirs  at 
law  object  to  its  being  done,  the  court  will  not  establish  the 
will,  without  the  opinion  of  a  jury  upon  a  devisavit  vel  nonJ\ 

We  have  recurred  to  what  has  been  hitherto  decided  in  this 
cause  concerning  jurisdiction,  to  prevent  hereafter,  in  the  fur- 
ther piogress  of  it  agamst  any  of  the  defendants,  any  doubt 
about  it ;  and  that  the  principles  upon  which  this  court  has 
asserted  it  might  be  better  understood  than  they  seem  to  have 
been  at  the  bar..  The  Circuit  Court,  in  rendering  its  decree, 
understood  it  perfectly.  We  have  been  particular,  too,  in  re- 
peating what  was  decided  by  this  court  ^in  2  Howard,  6l9, 
because  it  compr^ends  the  subjec^-matler  upon  which  the  ju- 
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risdictiqn  of  the  court  was  afEnned,  and  covered  all  who  were 
parties,  with  the  exceptions  mentioned,  and  their  obligations  to 
answer,  either  jointly  or  separately,  the  bill  as  they  pleased  ; 
though  the  whole  of  them,  or  any  lesser  number,  might  have 
a  conmion  defence.  The  object  being  that  a  final  decree  might 
be  made  between  the  complainants  and  each  defendant,  pro- 
vided the  interest  or  property  upon  which  the  decree  is  to 
attach  was  a  part  of  the  property  of  Daniel  Clark  and  now 
separate  in  each  defendant  who  might  answer  separately,  or 
in  any  two  or  more  of  them  who  might  do  so  jointly.  Or  if 
the  defendants,  as  they  had  a  right  to  do,  — except  such  of  them 
as  have  already  chosen  not  to  answer  conjointly,  and  have 
answered  separately, — should  make  a  common  answer,  that  the 
decree  between  the  parties  might  be  common  to  all,  and  attach 
upon  the  property  of  Daniel  Clark  in  their  hands,  if  the  com- 
plainants  make  out  the  right  of  Mrs.  Gaines,  as  forced  heir  of 
Daniel  Clark.  This  disposes  of  the  question  of  jurisdiction, 
and  of  the  suggestion  made  in  the  course  of  the  argument  of 
the  cause  here,  though  not  strongly  insisted  upon,  that  the 
jurisdiction  or  practice  of  the  court  did  not  permit  a  separate 
decree  against  Mr.  Patterson,  or  any  other  defendant  in  the 
cause.  If  the  decree  against  any  of  the  defendants  determines 
the  character  of  the  subject-matter  or  property  for  which  he 
is  sued,  making  it. a  part  of  what  shall  be  the  aggregate  firom 
which  the  complainants'  interest  is  to  be  calculated,  it  is  a  final 
decree,  and  perfect  against  the  defendant,  though  it  may  re- 
quire the  confirmation  of  a  further  order  of  the  court  before  it 
can  be  acted  upon ;  as  in  cases  of  foreclosure,  or  where  a  fond 
may  be  distributable  among  a  particular  class  of  individuals, 
or  where,  in  the  distribution  of  an  estate,  it  becomes  necessary 
to  direct  a  master  to  report  upon  its- kind  or  value,  &c.,  &/C.,  of 
which  there  is  a  full  illustration  in  the  decree  given  by  this 
court  in  the  case  of  Michoud  v,  Girod,  3  Howard,  643. 

The  cause  is  now  before  this  court  upon  the  appeal  of  Mr. 
Patterson. 

The  argument  of  the  learned  counsel,  Messrs.  Brent  and 
May,  in  favor  of  the  reversal  of  the  decree  may  be  condensed 
as  follows :  — 

1.  There  is  no  circumstantial  evidence  in  favor  of  the  mar- 
riage between  the  mother  of  Mrs.  Gaines  and  Daniel  Clark. 

2.  The  testimony  of  Madame  Despau,  who  declares  that 
she  was  present  at  the  marriage,  is  not  entitled  to  belief  on 
many  accounts. 

3.  Mr.  Clark's  acknowledgments  that  Myra,  Mrs.  Gaines, 
'was  his  legitimate  child,  even  if  admissible,  are  contradictory, 

if  De  la  C^oiz  has  spoken  the  truth,  as  he  spoke  differently 
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of  her  to  that  witness.  And  they  are  intrinsically  overruled 
by  his  most  solemn  acts,  in  stealthily  providing  for  her  by 
blind  trusts,  and  more  especially  by  the  will  of  1811. 

4.  Conceding,  exempli  gratia^  that  there  was  a  factum  of 
the  alleged  marriage,  still  there  is  proof  of  the  marriage  of 
the  moAer  of  Mrs.  Gaines  with  De  Orange,  and  no  legal  or 
satisfactory  proof  of  the  nullity  of  that  marriage;  because 
De  Orange's  confessions  that  he  had  a  wife  alive  at  the  time 
he  married  the  mother  of  Mrs.  Oaines  are  not  evidence, — par- 
ticularly not  so  in  this  case,  as  the  appellant  does  not  claim 
the  property  for  which  he  is  sued  under  De  Orange.  The  ar- 
gument of  counsel  upon  the  point  of  a  previous  and  subsist- 
ing marriage  was  this: — There  is  direct  proof  of  a  marriage 
between  Zuline  Carriere,  the  mother  of  Sfrs.  Ghdnes,  and  De 
Orange.  To  annul  it,  thelre  is  no  other  testimony  than  the 
hearsay  of  De  Orange's  confessions,  and  Oardette's  declara- 
tions, that,  when  De  Orange  married  Zuline,  he  was  then  a 
married  man, — that  it  was  a  common  rumor  in  New  Orleans, 
that  such  was  the  fact,  —  that  a  woman  calling  herself  libs. 
De  OrangOj  and  claiming  to  be  the  wife  of  De  Orange,  came 
to  Ne^  Orleans  in  pursuit  <>f  him,  as  her  bnsband  It  is  said, 
if  she  did,  her  assertions  were  equally  hearsay.  Reputation  in 
New  Orleans  diat  the  marriage  with  Zuline  was  null  would 
be  no  evidence  (rf  the  fact.  Further,  it  is  said  th^  attempt  to 
prove  De  Orange's  conviction  for  bigamy  is  a  failure.  But 
even  if  the  recoind  of  his  conviction  had  been  produced,  which 
wtt  not  done,  it  is  res  inter  aUoe  aeta^  ahfl  could  not  be 
admitted'  against  the  appellant,  who  does  n6t  claim  under  Da 
Orange,  but  nnder  conveyances  firom  the  executors  to  the  will 
of  1811. 

The  counsel  also  contendj  whether  they  are  right  or  wtong 
in  the  foregoing  positions  is  a  matter  of  no  consequencey^ex- 
cept  as  simwing  the  history  of  the  case,  and  |enduig  to  pre- 
vent further  litigation^  because,  by  the  code  of  Louisiana  of 
1808,  reenacted  in  this  particular  in. the  code  of  1826,  it  is  de- 
clared that  a  person  holding  property  by  sale  firom  a  donee  of 
an  excessive  donation  is  only  liable  to  the  forced  heir,  after 
an  execution  first  had.  against  the  property  of  the  donee. 
Under  both  codes,  too,  the  third  poesessors  are  only  liable  in  the- 
order  of  their  purchases.  That  AiB  UgUime  of  the  forced  heir 
is  not  to  be  recovered  in  the  specific  property,  but  in  the  value 
of  the  UgUime,  aa  it  may  be  ascertained  under  the  Louisiana 
codes.  For  these  last  positions,  counsel  rely  upon  the  lan« 
guage  of  the  codes^  and  upon  the  case  of  Hodder  tr.  Shep- 
herd et  al.,  1  Louip.  R.  $05.  That  was  a  case  which  arooe 
under  the  code  of  1808,  but  is  cited  in  the  iiew  code  as  a 
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judicial  exposition  of  both  the  old  and  new;  code,  in  Aia  te* 
apeet.  It  u  said  that  thia  caae  ia  within  the  proviaiona  of  the 
code  under  the  deciaion  juat  cited,  aa  Mary  Glark,  the  mother 
of  Daniel  Clark  voA  grandmother  of  Mra.  Oainea,  aa  uhiver- 
aai  legatee  of  her  aon  by  the  will  of  1811,  accepted  the  aoc- 
ceaaion  of  hia  eatate  aa  the  law  of  Louiaiana  required  it'to  be 
done.  That  her  .poww  of  attorney  to  the  executor8,'Ghew 
and  Relf,  authorized  them  to  make  aalea  of  the  property  of 
Daniel  Clark  aa  they  were  made,  and  gave  to  the  purchaaera 
valid  titlea,  without  any  order  of  the  Probate  Court,  or  any 
judicial  aale,  being  nec^aary.  That  the  purchaaera  are  not 
liable  to  be  aued  at  all,  until  the  forced  heir  exhauata  the  prop- 
erty, atf  in  other  worda,  diacuaaea  the  righta  or  property  of  the 
grandmother  in  her  aon'a  estate. 

The  atatute  of  limitations,  it  was  alao  aaidj  barred  a  r^coyery 
by  the  complainanta. 

^e  have  stated  more  particularly  than  we  would  otherwiae 
have  done  the  argumenta  urged  by  the  counael  of  the  appel- 
lant, and  in  the  strongest  way  in  which  they  were  presented. 
It  was  due  to  the  importance  of  the  caae,  to  the  interest  of 
all  concerned  in  thia  controversy,  and  becauae  the  argumenta 
of  both  of  the  counsel  command  our  reapect.  Parta  of  some  of 
these  objections  have  pur  acquiescence,  otheito  have  not. 

Our  conclusions  relating  to  the  marriage  of  the  mother  of 
Mrs*  Gaines  to  her  father,  the  lawfulness  of  the  marriage,  and 
that  she  is  the  legitimate  offspring  of  that  marriaRe,  differ  from 
all  that  has  been  urged  against  them. 

The  marriage,  the  legitimacy  of  Mrs.  Gaines,  and  the  valid- 
ity of  the  sales  made  by  the  executors,  make  the  substance  of 
this  case  put  in  issue  by  the  pleadinga.  Were,  those  pleadinga 
different  nom  whaf  they  are,  there  would  be  enough  to  prove 
the  marriage  and  the  legitimacy  of  Mrs.  Gainea.  But  as  the 
pleadings,  are,  We  cannot,  upon  the  evidence,  exclude  such 
conclusions. 

Thef  marriage  must  be  proved,  according  to  what  would  be 
proof  of  it  where  it  took  place.  This  piarriage  took  place  in 
Pennsylvania,  at  PhiLadelidiia,  in  the  presence  of  a  witness 
who  says  she  was  present,  and  that  the  ceremony  was  per- 
formed by  a  Catholic  priest.  "  Marriage-  is  a  civil  contract  in 
Pennsylvania,  to  be  completed  by  any  words  in  the  present 
tense,  without  regard  to  form."  Hantz  v,  Sealy,  6  Binney, 
405.  "Marriage  is  to  be  decided  by  the  laws  of  the  place 
where  celebrated."  Phillips  v.  Gregg,  10  Watts,  168.  Every 
intendment  is  to  be  made  in  favor  of  legitimacy.  Senser  v. 
Bower,  1  Penn.  IL  453. 

The  bill  asserts  tiie  marriage,  ita  lawfulness,  and  that  Mia. 
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Gkunes  is  the  issue  of  the  marriage ;  the  answer  is  a  denial  of 
these  allegations.  The  plaintiffs  file  a  general  replication. 
But  as  the  appellant  accepted  the  waiver  o^ered  in  the  bill, 
that  their  answeirs  might  be  put  in  without  being  sworn  to, 
and  did  not  swear  to  his  answer,  he  is  not  entitled  to  have  the 
benefit  of  his  answer  as  a  denial  of  the  plaintiff's  case,  unless 
the  denial  is  contradicted  by  the  evidence  of  two  witnesses,  or 
by  one  and  corroborating  circumstances. 

In  the  case  of  the  Unipn  Bank  v.  Geary,  6  Petetis,  99,  this 
court  said,  —  ^'  Indeed,  we  are  inclined  to  adopt  it  -ia  a  general 
rule,  that  an  answer  not  under  oath  is  to  be  considered  merely 
as  a  denial  of  the  allegations  of  the  bill,  analogous  to  the  gen- 
eral issue  at  law,  so  as  to  put  the  complainant  to  the  proof  of 
such  allegations.''  In  Bartlett  v.  Gale,  4  P^ge,  Ch.  R.  503,  the. 
Chancellor  says,  —  ^^  But  where  an  axiswer  on  oath  is  Waived, 
although,  as  a  pleading,  the  complainant  may  avail  himself  of 
admissions  and  allegations  ill  the  answer  which  go  to  establish 
the  case  made  by  the  bill,  such  answer  is  not  evidence  in  favor 
of  the  defendant  for  any  purpose."  An  answer  is  always  under 
oath,  unless  the  plaintiff  chooses  to  dispense  witfi  it,  and  then 
the  court  will  order  the  answer  of  the  defendant  to  be  taken 
without  oath.  But  whether  the  answer  is  not  sworn  to  by  the 
order  of  the  court  when  the  plaintiff  waives  it,  or  the  waiver 
has  been  voluntarily  accepted  by  the  defendant,  it  is  not 
evidence  in  his  favor  for  any  purpose.  As  this  court  said  in 
6  Peters,  just  cited,  it  is  analogous  to  the  general  issue  at  law, 
and  a  single  undiscredited  witness  will  be  sufficient  to  prove 
the  allegations  in  the  bill  which  the  answer  denies.  There  is 
such  a  witness  in  this  case.  We  do  not  intend,  howeverj  to 
put  the  conclusion  to  which  we  have  come  respecting  the  mar- 
riage solely  upon  her  testimony.  It  is  so  strongly  corroborated 
by  other  proofs,  that  the  answer  woidd  be  disproved  if  it  had 
been  sworn  to. 

Madame  Despau  says,  —  '^  Daniel  Clark  was  married  in  Phila- 
delphia, in  1803,  by  a  Catholic  priest.  I  was  present  at  the  mar- 
riage. One  child  was  bom  of  this  marriage,  to  wit,  Myra  Clark 
(now  Mrs.  Gaines),  who  married  William  Wallace  Whitney, 
son  of  General  T.  Whitney  of  the  State  of  New  York.  I 
was  present  at  her  birth,  and  knew  that  Mr.  Clark  claimed' and 
acknowledged  her  to  be  his  child.  She  was  bom  in  1806.  I 
neither  knew,  nor  had*  any  reason  to  believe,  any  other  child 
besides  Myra  was  bom  of  that  marriage."  The  witness  then 
proceeds  to  relate  what  she  terms  the  circumstances  of  the 
marriage,  including  the  previous  marriage  of  Zuline  Carrieie 
with  De  Grange,  his  subsisting  marriage  when  he  married  Zu- 
line, and  the  result  of  it,  when  that  fact  had  been  discovered 
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by  Zuline  and  her  family.  This  witness  is  not  discredijted  in 
any  of  the  ways  or  for  any  of  the  causes  which  can  allowably 
be  used  for  such  a  purpose.  She  is  not  contradicted  by  any 
witness. 

Marriage  may  be  proved  by  any  person  who  was  present, 
and  can  identify  the  parties.  St.  I>Byereux  V-  M.  Dew  Church, 
Butr,  S.  O.  606 ;  2  W.  Black.  146. 

If  the  marriage  were  in  a  foreign  country,  proof  that  it  was 
solemnized  in  the  manner  usual  in  that  country  will  be  good 
presumptive  proof  that  it  was  a  valid  marriage.  Lacon  v. 
Higgins,  3  Stark.  178. 

Marriage  by  a  person  habited  as  a  priest  and  being  per  verba 
de  presently  the  person  performing  the  ceremony  must  be  pre- 
sumed to  have  been  a  clergyman.  Rex  v.  Brampton,  10  Eieist, 
282. 

In  what  way  is  the  attempt  made  to  lessen  the  force  of  her 
testimony  ?  In  no  other  than  by  negative  declarations  of  other 
persons  who  knew  Clark,  that  they  do  not  believe  he  was  ever 
married,  and,  by  the  witness  De  la  Croix,  who  says, — and  he  is 
tl  *  only  witness  who  says  so, — that  Clark  spoke  to  him  of 
Mjrra  as  his  natural  child.  A  hundred  such  witnesses  would  not 
be  sufficient  to  impeach  the  testimony  of  one  witness  swearing 
positively  to  the  fact .  of  the  marriage.  And  allowing  that 
Clark  did  so  speak  to  De  la  Croix,  a  husband's  declarations  of 
the  illegitimacy  of  a  child  when  the  marriage  has  been  so 
proved  is  not  sufficient  to  rebut  the  presumption  of  its  having 
been  lawfully  begotten,  until  the  presumption  is  disproved  by 
evidence  showing  the  want  of  access  between  the  husband  and 
wife.     Bury  v  Phillpot,  2  M.  &  K.  349. 

Once  the  marriage  is  proved,  nothing  shall  be  allowed  to 
impugn  the  legitimacy  of  the  issue  short  of  the  proof  of  facts 
showing  it  to  be  impossible  that  the  husband  could  be  the 
father.  See  opinioii  of  the  judges  in  Banbury  Peerage  case 
by  Le  Marchant.  Access  is  presumed,  unless  the  contrary  be 
plainly  proved. 

But  all  the  other  witnesses,  some  of  whom  were  more  in 
Clark's  confidence  than  De  la  Croix  was,  s^y  that  he  spoke  to 
them  of  Myra  as  hip  legitimate  child,  calling  her  such. 

Pierre  Baron  Bois  Fontaine  declares,  that  Clark  treated  him 
as  a  confidential  friend  in  matters  relating  to  M3nra  and  to  his 
affairs  generally ;  that  he  was  with  Clark  when  he  died.  He 
says  Clark  repeatedly  spoke  to  him  of  Myra  as  his  legitimate 
child.  Nearly  his  last  words  were  about  her.  And  further  he 
spoke  of  her  mother  with  great  respect,  and  frequently  told  him, 
after  her  marriage  with  Gardette,  that  he  would  have  mdde  his 

VOL.   VI.  60 


W) 


090  SUPREME  COUKT. 

Patt«rion  f.  Qain«»  tt  ax. 

marriage  wkh  her  public  if  that  barrier  had  oot  been  made; 
but  that  she  was  blameless. 

Mrs.  Harriet  Smith  says,  —  *'  Mr.  Clark  and  my  late  hBsband, 
Mr.  Harper,  were  intimate  fnends,  &rC.  I  suckled  in  her  in- 
fancy Mr.  Clark's  daughter  Mjrra.  I  did  it  voluntarily,  in  con- 
sequence of  her  having  suffered  firom  the  hired  nurses.  Mr. 
Clark  considered  that  this  constituted  a  powerful  claim  *on  his 
gratitude  and  friendship,  and  he  afterwards  gave  me  his  confi- 
dence respecting  her."  The  interesting  and  truthful  narrative 
of  this  witness  of  the  relations  between  the  father  and  the 
child,  from  her  birth  to  the  time  of  his  death,  and  his  frequent 
declarations  that  he  would  acknowledge  her  as  his  legitimate 
child,  must  make  strong  impressions  iipon  any  reader  of  it  that 
die  was  suchi  Belle  Chasse,  the  intimate  and  ccmfidential 
friend  of  Clark  for  many  years,  and  who  proved  himself,  as  the 
facts  in  the  case  show,  worthy  of  that  relation,  says, — <'  With 
much  reflection  and  deliberation,  Clark  spoke  of  his  being  oo 
cupied  in  preparing  his  last  will.  On  these  occauons,  in  the 
most  imi»essive  and  emphatic  manner,  he  spoke  of  Myra  as 
the  object  of  his  last  will,  and  that  he  should  in  it  declare  her 
to  be  his  legitimate  dUld  and  heiress  of  all  his  estate.'* 

Madame  Caillaret,  the  sister  of  Zuline,  says  she  was  not 
present  at  the  marriage  of  her  sister  with  Mr.  Clark,  "  but  I  do 
know  that  Clark  made  proposals  of  marriage  with  my  sister. 
Mr.  Clark's  proposals  of  marriage  were  made  after  it  became 
known  that  her  marriage  with  Mr.  De  Grange  was  void,  from 
the  fact  of  his  having  thei^  and  at  the  time  of  his^  marrying 
her,  a  living  wife.  These  proposals  were  deferred*  being  ac- 
cepted until  the  record  proof  of  De  Orange's  previous  marriage 
could  be  obtained,  and  Zuline,  wiA  her  sister,  Madame  Deqpau, 
^sailed  for  the  North  of  the  United  States^  to  obtain  the  record 
proof.''  Thus  confirming  what  Madame  Despau  likewise  says 
of  Clark's  proposals  of  marriage :  —  "  Mr.  Clark  made  proposes 
of  marriage  to  my  sister,  with  the  knowledge  of  fdl  our  fiunily. 
It  was  considered  essential  first  to  obtain  record  proof  of  De 
Orange  having  a  living  wife  at  the  time  he  married  my  sist^, 
to  obtain  which  from  the  records  of  the  Catholic  church  in 
New  York,  (where  Mr.  De  Grange's  juriOT  marriage  was  oele- 
brated,)  we  sailed  for  that  city..  Mr.  Clark  arrived  after  us. 
We  heard  that  a  Mr.  Gardette,  then  living  in  Philadelphia,  was 
one  of  the  witnesses  of  Mr.  De  Grange's  jHrior  marriage.  We 
proceeded  to  that  city,  and  found  Mr.  Gardette.  He  answered, 
that  he  had  been  present  at  the  prior  marriage  of  De  Grange, 
and  that  he  afterwards  knew  De  Grange  and  his  wife  by.:£i8 
marriage,  —  that  this  wife  had  sailed  for  France.  Mr.  Claric 
then  said,  'You  have  no  reason  any*longer  to  refrise  being 
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married  to  me.  It  wUl,  however^^be  necessarjr  to  keep  our  mar- 
riage secret  .till  I  have  obtained  judicial  proof  of  the  nullity  of 
your  and  De  Grange's  marriage.'  Clark  and  Zuline  were  then 
married."  Madame  Despau  then  relates  their  return  to  New 
Orleans,  the  prosecution  of  De  Orange  for  bigamy,  his  imprison- 
ment, escape,  and  flight  from  the  country,  without  his  hav- 
ing ever  returned  to  Louisiana  again.  '^  All  this  happened  in 
1803,  not  a  great  while  before  the  close  of  the  Spanish  gov- 
ernment in  I^uisiana.  Mr.  Clark  told  us  that,  before  he  could 
promulgate  his  marriage  with  my  sister,  it  would  be  necessary 
for  her  to  bring  an  action  against  the  name  of  De  Orange. 
The  anticipated  change  of  government  caused  delay ;  but  at 
length,  in  1806,  Messrs.  James  Brown  and  Eligcas  I^mentin, 
as  die  Counsel  of  my  sister,  brought  suit  against  the  name  of 
Jerome  de  Orange,  iii  the  City  Court  of  New  Orleans." 

Now,  rejecting  all  that  Oardette  is  said  to  have  said,  all  that 
Ifadame  Despau  says  of  the  prosecution  of  De  Orange  for  big- 
amy, and  of  the  i^pearance  of  a  female  in  New  Orleans  x^laiin- 
ing  De  Orange  fpr  her  husband,  as  not  being  within  the  allow- 
able limits  of  hearsay  testimony  in  a  question  of  pedigree,  the 
concurring  testimony  of  two  witnesses  iv-  the  &mily  as  to 
Mr.  Clari^'s  proposals  of  marriage  is  such  a  c^moboration  of 
the  declaration  of  one  of  them,  tihat  the  maniage  took  place  in 
her  presence,  as  to  make  a  basis  broad  enough  to  receive  the 
declarations  of  the  iather,  and  his  affectionate  treatment  of  his 
child  from  her  birth  to  his  death,  as  conclusive  of  his  marriage 
with  her  mother,  and  of  her  k^timacy.  Such  declarations, 
:  where  there  are  probable  grounds  of  a  marriage,  are  the  best 
proof  in  a  question  of  pedigree.  Just  such — though  they  are 
within  what  is  termed  hearsay  —  as  experience  has  shown  to 
be  necessary,  in  cases  of  doubt,  to  establish  Conjugal  relations 
and  the  legitimacy  of  children.  Such  declarations,  unlike 
those  which  De  la  Croix  says  Ifr.  Clark  made  to  him,  have 
always  been  received  to  establish  the  legitimacy  of  a  child, 
with  or  without  proof  of  marriage ;  and  when  there  is  in  a 
case  the  positive  testimony  of  one  witness  to  a  marriage,  they 
are  conclusive  proof  of  legitimacy. 

What  is  urged  against  such  a  conclusion  in  this  case  ? 

The  conduct .  of  the  parties  in  not  -promulgating  their  mar- 
riage, and  not  occup3ring  the  same  house  upon  their  return  to 
New  Orleans.  In  eonnection  with  that  conduct,  the  testimony 
of  De  la  Croix,,  that  Colonel  and  Mrs.  Davis,  who  reared 
Mrs.  Oaines  at  the  request  of  her  father,  knew  nothing  of  his 
marriage;  that  the  witnesses,  Mr.  Coxe  and  Mr.  Hulings, 
who  were  for  a  long  time  the  intimates  of  Mr.  Clark, — the 
former  his  partnet  in  business,  —-swear,  to  the  best  of  their  be- 
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lief,  that  he  never  married.  And  the  subsequent  connection 
with  Gardette,  without  a  dissolution  of  the  marriage  with  Mr. 
Clark. 

The  first  is  a  good  objection,  until  it  has  been  reasonably 
accounted  for.  We  do  not  mean  so  accounted  for  as  to  make 
it  proper,  but  enough  so  to  separate  such  conduct  firom  the 
suspicion  of  an  illicit  connection. 

Madame  Despau  declares,  when  the  marriage  was  contracted 
in  Philadelphifiy  and  afterwards  upon  their  arrival  in  New  Qrs 
leans,  that  Clark  said  the  marriage  could  not  be  disclosed  on 
account  of  Zuline's  previous  marriage  with  De  Orange ;  that 
legal  proof  miist  be  obtained  of  the  previous  marriage  of  De 
Orange,  and  that  an  action  would  have  to  be  brought  by  Zu- 
line  ''against  his  name."  This  is  substantially  confirmed. by 
Madame  Caillaret,  in  her  statement  of  the  proposals  for  a  mar- 
rifige  by  Mr.  Clark,  and  it  having  been  deferred  for  the  reason 
given  by  Madame  Despau  for  its  concealment.  It  is  conjSrmed 
by  what  other  witnesses  say,  as  well  as  Madame  Despau,  of 
the  arrest  and  imprisonment  of  De  Grange  for  bigamy,  to 
which  they  all  swear  as  within  their  own  ^owledge,  and  by 
the  subsequent  proceedings  in.  the  City  Court  against  Tie 
Grange.  (Record,  206.)  Connect  the  preceding  with  the 
mode  of  proceeding  in  Louisiana  to  impeach  a  marriage  with 
one  unable  to  contract  marriage,  its  existing  application  to  De 
Grange,  and  what  might  then  have  been  its  application  to  Mrs 
Clark  if  her  marriage  in  Philadelphia  had  been  disclosed  before 
a  sentence  of  the  nullity  of  her  marriage  with  De  Grange  hac 
been  obtained,  and  we  shall  have  facts  from  which  motives  fo. 
concealment  of  it  may  be  inferred  diverse  from  and  stronger 
than  the  usual  suspicion  of  its  having  been  caused  by  an  iUicit 
intercourse.  It  was  not  necessary  to  the  validity  of  the  mar- 
riage in  Philadelphia,  that  a  sentence  of  dissolution  should  have 
been  first  pronounced  in  Louisiana  against  De  Grange.  By  the 
law  of  the  latter,  as  well  as,  by  the  law  of  Pennsylvania,  the 
marriage  with  De  Grange  was  void  from  the  beginning.  A 
void  marriage  imposes  no  legal  restraint  upon  the  party^posed 
upon  from  contracting  another,  though  prudence  and  delicacy 
do,  until  t!he  fact  is  so  generally  known  as  not  to  be  a  matter 
of  doubt,  or  until  it  has  been  impeached  in  a  judicial  proceed- 
ing, wherever  that  may  be  done.  Mr.  Clark  probably  knew 
what  we  have  just  stated  concerning  the  validity  of  his  mar- 
riage; but  from  his  pride  and  temper,  as  bis  character  has 
been  disclosed  in  this  record,  was  it  not  probable,  not  to  say 
natural,  that  such  a  man,  anticipating  his  return  to  Louisiana, 
would  resort  to  the  course  which  was  pursued,  to-  keep  his 
feelingiEi  firom  being  wounded,  until  a  judicial  sentence  had  re- 
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Stored  his  wife  to  the  unequivocal  condition  enjoyed  by  her 
before  the  imposition  of  De  Orange  ?  We  speak  of  the  fact, 
and  not  of  its  propriety.  The  latter  has  not  our  approbation, 
but  we  recognize  what  all  of  us  know  to  be  true,  that  conceal- 
ment is  as  frequently  the  refuge  of  error  as  it  is  of  crime,  and 
that  men  of  the  world  shun  more  than  any  thing  else  the 
exposure  of  their  follies,  more  especially  such  as  the  world 
may  think  to  be  so,  and  bearing  upon  the  honor  of  the  most 
delicate  relation  which  a  man  can  form  in  life.  It  is  not  a 
fiction,  that  men  have  been  situated  as  Mr.  Clark  was,  who 
have  died  without  disclosing,  as  he  did,  even  in  behalf  of  their 
unoffending  children,  such  a  relation,  and  that  women  have 
been  found  to  bear  it.  Such  reflections  would  have  no  weight 
with  us,  unconnected  with  the  proof  that  there  is  in  this  case 
of  the  marriage.  But  we  think,  with  such  proof,  that  they  are 
appropriate  to  repel  any  presumption  of  illegitimacy  in  this 
instance,  arising  from  the  concealment  of  the  marriiage,  or  from 
the  parties  to  it  hot  having  occupied  the  same  house.  The 
events  which  followed  embittered  the  rest  of  this  father's  life, 
and,  until  now,  have  deprived  his  child  of  that  legitimate  stand- 
ing which  he  was  most  anxious  to  give  her,  and  which  seems 
to  have  pressed  most  heavily  upon  him  at  the  hour  of  his 
death*  Bois  Fontaine  says,  in  reply  to  the  third  cross-interrog- 
atory, —  "  He  spoke  of  her  mother  with  great  respect,  and  fre- 
quently told  me,  after  her  marriage  with  Gardette,  that  he 
would  have  made  his  marriage  with  her  public  if  that  hairier 
had  not  been  made,  and  frequently  lamented  to  me  that  it  had 
been  made ;  but  that  she  was  blameless.  He  said  he  would 
never  give  Myra  a  step-mother.  When,  in  1813,  he  communi- 
cate to  me  that  he  was  making  his  last  will,  he  showed  great 
sensibility  as. to  her  being  declared  legitimate  in  it.  While  I 
was  with  him  .in  his  death-sickness,  and  even  at  the  moment 
he  expired,  he  was  in  perfect  possession  of  his  senses,  and  no 
parent  could  have  manifested  greater  affection  than  he  did  for 
her.     Nearly  his  last  words  were  about  her,"  &c. 

Time  with  him  was  near  its  end,  and  the  truth  was  told. 

De  la  Croix's  testimony,  in  the  particular  in  which  it  is 
relied  upon,  differs  from  that  of  all  the  other  witnesses,  who 
have  deposed  to  what  Mr.  Clark  said  to  them,  repeatedly,  of 
the  legitimacy,  of  his  child. 

We  regard  it  the  less,  for  notwithstanding  his  intimacy  with 
Mr.  Clark,  and  the  confidence  which  he  had  in  De  la  Croix's 
suitableness  to  be  the  guardian  of  Myra,  he  says  Mr.  Clark 
'  never  spoke  to  him  about  her,  except  on  the  occasion  when  he 
was  asked  to  become  his  executor  and  her  tutor.  Record, 
233,  234  This  declaration  to  De  la  Croix,  supposing  it  to 
50* 
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have  been  made  in  connection  with  the  occasion  when  he  sayB 
it  was  made  by  Mr.  Glark,  is  the  testimony  in  the  record  most 
i^ed  upon  to  disprove  the  legitimacy  of  Mrs.  Gaines.  But  it 
cannot  be  allowed  to  exceed,  in  weight  the  testimony  of  sev- 
eral other  witnesses  who  were  more  intimate  with  Mr.  Clark 
than  De  la  Croix  was,  who — from*  facts  in  the  cause  inde- 
pendently of  any  declarations  of  theirs — -seem  to  have  had 
more  of  his  confidence,  and  to  whom  Mr.  Clark  spoke  very 
differently  of  the  same  ftct.  A  single  declaration,  directly  the 
leverse  of  many  to  the  san^e  fact,  may  be  made  in  such  a  man- 
ner, by  the  same  person,  as  to  disable  us  from  coming  to  a 
conclusion  coincident  with  that  which  the  many  assert.  But  if 
the  latter  are  associated  with  other  proofs  bearing  upon  the 
point  derived  from  other  persons,  stronger  than  any  proo& 
which  can  be  connected  jirith  the  contradiction  of  them,  we 
have  a  rule  to  guide  us  in  our  estimate  of  both,  making  the 
many  prevail  over  the  one,  though  it  might,  independiently  of 
all  other  proof  connected  with  either,  bring  us  to  an  opposite 
conclusion.  The  testimony  of  De  la  Croix  cannot  stand  the 
test  of  this  rule.  Setting  aside  all  that  the  other  witnesses 
say  contrary  to  it,  there  is  the  oath  of  one  witness  who  swears 
to  the  marriage,  which  raises  an  intendment  of  legitimacy  in 
the  ofiilpring  conclusive  until  it  has  been  disproved.  Against 
such  a  rulcy  suspicions  or  doubts  not  resting  upon  proofs  as 
strong  as  the  proofs  of  the  marriage  must  not  be  indulged. 
But  {(X  a  brief  illustration  of  the  rule,  let  us  take  the  case. 
De  la  Croix  says  Mr.  Clark,  told  him,  upon  the  only  occasion  he 
ever  spoke  to  him  of  Myra,  that  she  was  his  natural  chihL 
Madam^  Despau  says  she  was  present  at  the  marriage  of  Mr. 
Clark  to  the  mother  of  Myra.  Bois  Fontaine  says  Mr.  Clark 
said  to  him^  speaking  of  the  mother  of  Mrs.  Gaines,  that  he 
would  have  made  his  marriage  with  her  public,  but  for  h^ 
subsequent  connection  with  Gardette. '  Now  where  is  the 
weight  of  proof?  Does  De  la  Croix's  testimony  exceed  that 
of  the  witness  who  swears  to  the  marriage,  and  also  Clark's 
declaration  to  Bois  Fontaine  admitting  it  ?  The  contrary  dec- 
laratiotts  may  neutralize  each  other,  in  this  aspect  of  the  case, 
without  lessening  the  positive. 

In  such  a  case,  we  have  not  a  choice  of  conclusions,  but 
must  take  that  which  the  positive  proves. 

Hitherto,  the  testimony  of  De  la  Croix  has  been  treated  as 
if  it  Was  altogether  unexceptionable.  It  is  not  so.  There  is 
in  it  that  cold  hardness  of  a  man  of  the  world,  unmindful  M 
the  relations  of  former  friendship  whilst  professing  to  regard 
them,  but  little  in  unison  with  kindness,  and  not  at  all  so  with 
the  seriousness  of  exact  truth.     Such  men  will  not  swear  to 
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what  in  fidie,  but  they  aiay  speak  what  ia  not  true,  by  an  in- 
differeace  to  exaetness  i»what  they  do  say.  De  la  (Kobe's 
testimony  is  twice  in  the  leoord,  takea  at  different  times,  and 
we  ha^e  it  both  in  French  and  English.  No  injustice  is  done 
him  by  translation.  They  are  not  so  contradictory  of  each  other 
as  to  justify  of  themselves  any  charge  against  his  intentional 
veracity ;  but  they  differ  in  particulars  about  Myra,  as  well  as  of 
other  persons,  so  as  to  make  it  right  that  it  should,  as  a  whole, 
be  received  with  great  caution.  Besides,  for  tixete  must  be  no 
disguise  of  the  facts  which  bring  us  to  our  conclusion  concern- 
ing his  testimony,  there  is  upon  the  record  a  pecuniary  rela^ 
tion  between  himself  and  the  estate  of  Daniel  Clark,  which, 
unexplained,  does  not  leave  a  fitvorable  impresaioii  of  his 
impartiality  in  this  afiiBur. 

Again,  suppose  the  ftct  of  legitimacy  in  this  ease  had  bean 
plac^  altogether  upon  the  evidence  of  Belle  Chasse  and  De  la 
Croix,  that  of  the  former  would  not  have  been  proof  of  it.  But 
if  Belle  Chasse's  testimony  is  fortified  by  that  of  others,  speak- 
ing as  strongly  as  he  does  of  Clark's  declarations  of  his  daugh- 
ter's legitimacy,  it  would  not  be  reasonable  to  discard  it  for 
the  testimony  of  De  la  Croix,  which  is  unsupported  by  any 
other  witness.  Is  the*  conclusion  one  less  of  proof,  because 
Colonel  and  Bfrs.  Davis,  who  reared  the  child  at  the  request  of 
her  father,  were  ignorant  of  his  marriage  ?  because  Mr.  Coxe 
and  Mr.  Hulings,  who  knew  him  well,  say  that  they  knew 
nothing  of  Mr.  Clark's  marriage,  the  two  last  declaring  so  to 
the  best  of  their  belief  ?  All  of  this  is  negative  testimony, 
implying  ignorance  of  the  fact  of  which  they  speak,  and  not 
knowledge  of  it, — a  fact  susceptible  of  positive  proof,  or  of 
proof  by  &cts  firom  which  marriage  may  be  inferred.  The 
rest  of  the  testimony  of  Mr.  Coxe,  Mr.  Hulings,  and  De  la 
Croix,  in  respect  to  the  marriage,  is  excluded  from  our  consid- 
eration, from  not  being  within  the.  rules  by  which  hearsay  is 
admissible  in  cases  of  pedigree.  Neither  of  them  relate  any 
thing  as  coming  from  the  parents  of  Myra,  or  the  relations  on 
either  side  of  the  marriage.  The  only  point  in  which  the  tes- 
timony of  Mr.  Coxe  differs  from  that  of  Madame  Despau  is  in 
hiB  narrative  of  the  arrangement  made  by  him,  at  the  request 
of  Mr.  Clark,  for  the  birth  of  Caroline,  now  Mrs.  Barnes. 
Madame  Despau  *  says  she  was  the  child,  of  De  Orange;  Mr. 
Coxe,  that  Clark  told  him  that  she  was  his  child.  These  dec- 
larations are  at  variance  with  each  other  as  to  the  fact,  but  not 
contradictory.  The  fact  may  be  as  one  .or  the  other  witness 
has  related  it.  The  diflevenee,  therefore,  does  not  at  all  dis- 
cr^it  Madame '  Despau.  But  th»  ignorance  of  Colonel  and 
Mra.  Davis  of  the  marriage,  in  connection  with  the  arrange- 
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inents  which  were  made  by  them,  at  the  request  of  its  feither, 
for  the  birth  of  the  child,  and  the  father's  great  confidence  in 
them,  it  is  said,  is  extraordinary  and  unaccountable.  But  is 
it  not  equally  so,  that,  under  such  circumstances,  be  should  not 
have  communicated  to  them  the  reveroe  ?  The  latter  is  ordi-: 
narily  the  usual  confidence  betwem  the  parties  upon  stich 
occasions,  and  when  it  is  not  made,  an  inquiry  suggests  itself 
at  once  why  it  was  not  done.  Its  not  having  been  done, 
though  eztraoidinary,  proves  nothing  either  one  way  or  the 
other ;  the  mind  is  left  to  connect  other  &ctd  with,  iti  for  the 
purpose  of  enabling  us  to  conclude  what  inference  can  justly 
be  made  firom  such  an  incident,  so  much  out  of  the  way  of 
the  confidence  between  parties  Upon  such  occasions.  There 
are  no  such  facts  in  this  case  to  aid  such  an  objection.  There 
are  facts  independent  of  h,  which  happened  afterwards,  which 
repel  it. 

.The  witnesses  speak  of  the  extraordinary  affection  man- 
ifested by  Mr.  Clark  for  this  child, -r- his  daily  visits,  paren- 
tal and  endearing  fondness,-^ his  costly  presents  and  mani- 
fested pride  in  her,  as  time  developed  her  mind  wd  appearance, 
— and  that  he  always  called  her  Myra  Clark.  All  of  this  is 
not  inconsistent  with  what  men  of  generous  temper  will  and 
should  do  to  repair  as  much  as  they  can,  in  such  cases,  their 
indiscretion  as  to. the  birth  of  a  child.  But  when  a  parent  does 
it,  with  subsequent  declarations,  made  over  and  over  again,  to 
several  persons,  of  "^  a  child's  legitimacy,  they  may  well  be 
united  with  the  latter  to  remove  the  objection,  that  Mr.  Clark 
had  not  mentioned  his  marriage  to  Coloner  and  Mrs.  Davis. 
Besides,  let  it  be  remembered  that  the  evidence  shows,  up  to 
that  time,  he  had  mentioned  his  marriage  to  no  one.  Madame 
Despau,  his  wife,  and  himself  only  knew  thet  secret,  and  his 
influence  over  them  made  it  his  own,  until  they  could  speak 
free  from  the  apprehensions  -excited  in  thetn  by  his  declaration, 
that  the  marriage  was  not  to  be  disclosed  until  the  marriage 
with  De  Grange  had  been  judicially  annulled.  He  was  a  man 
of  no  ordinary  character  or  influence  upon  those  who  wete 
about  iiim.  His  natural  fitness  to  control  became  habitual,  as 
his  wealth  and  standing  increased,  and  it  was  exercised  and 
involuntarily  yielded  to  by  all  who  associated  or  who  were  in 
business  with  him.  He  was  a  man  of  high  qualities,  but  of 
no  rigor  of  virtue  or  self-control;  —  enei^etic,  enterprising, 
courageous,  affectionate,  and  generous,  but  with  a  pride  which 
had  yielded  to  no  mortification  until  his  affection  subdued  it  to 
a  sense  of  justice  in  behalf  of  his  child.  As  to  Mrs.  Clark's 
subsequent  connection  with  Gardette  whilst  she  was  the  wife 
of  Mr.  Clark,  considering  it  alone  or  with  those  Teasons  which 
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have  been  urged  ag&inat  thd  fact  of  that  maiiiagei  our  conclu- 
sion is,  that,  inexcusable  as  her  conduct  was,  there  is  not  enough 
to  make  the  fact  of  the  marnage  with  Mr.  Clark  doub^tfuL 
Discarding  from  our  consideration  altogether  the  ]rritati<m 
and  impositions  to  which  this  female  had  been  subjected  from 
her  girlhood,  and  her  well-founded  fears  of  the  fidelity  of  Mr. 
Clark,  and  admitting  she  was  very  deficient  in  her  i^prehea* 
sion  of  the  sacx^edness  of  marriage,  however  much  it  may 
expose  her  virtue  and  her  affection  for  her  lawful  husband  to 
conclusions  against  both,  we  do  not  deem  it  to  be  a  fact  strong 
enough  lb  set  aside  the  testimony  of  one  witness  who  swears 
positively  to  her  marriage  with  Mr.  Clark,  and  all  the  corrob- 
omting  proof  of  that  fact  in  the  case.  It  will  raise  a  suspicion 
against  the  marriage,  in  this  most  curious  and  original  chapter 
of  domestic  life,  not  easily  removed  from  the  minds  of  those 
who  indulge  it.  But  we  cannot  permit  it  to  prevail  over  the 
legitimacy  of  her  child,  establi^ed,  as  we  think  ourselves 
obliged  to  say  it  has  ^n,  in  conformity  with  those  rules  of 
evidence  which  long  experience  and  the  wisdom  of  those  who 
have  gone  before  us  in  courts  of  equity  have  deemed  the  best 
to  ascertain,  in  cases  of  doubt,  the  affinity  and  blood-relatioa- 
ship  of  social  life. 

But  it  is  still  said,  admitting  the  marriage  with  Clark  to  have 
taken  place  in  Philadelphia,  that  Mrs.  Gaines  cannot  inherit 
from  her  father,  his  marriage  with  her  mother  being  void,  on 
account  of  her  previous  marriage  with  De  Grange. 

This  will  depend  upon  the  inarriage  with  De  Grange  having 
been  a  valid  marriage.  Or  upon  its  being  void  for  one  of 
those  causes  which  disable  persons  from  contracting  marriage. 
The  burden  of  proof  in  such  a  case  is  not  upon  the  party  as- 
setting  the  validity  of  the  second  marriage,  but  on  the  other, 
who  asserts  its  invalidity  on  account  of  the  validity  of  the  first. 
Both  are  affirmative  declarations.  Ei  incumbii  prohatio  qui 
dicit,  non  qui  negat.  The  argument  is,  the  marriage  with  De 
Grange  stands  in  the  way  of  any  right  of  Mrs.  Gaines  to  in* 
herit  from  her  father,  untU  the  record  of  the  conviction  of  De 
Grange  for  bigamy  has  been  fNroduced.  We  do  not  understand 
the  law  to  be  so.  A  bigamist  may  be  proved  so,  in  a  civil  suit, 
by  any  of  those  facts  from  which  marriage  may  be  inferred. 
Reputation  of  marriage  is  not  enough,  but  facts  from  which  it 
may  be  inferred  are  so.  In  a  prosecution  for  the  offence,  there 
must  be  proof  of  an  actual  marriage.  The  confession  of  the 
bigcMnist  will  be  sufficient  in  a  civil  suit,  when  made  under 
circumstances  which  imply  no  objection  to  it  as  a  confession. 
De  Grange  did  make  such  a  confession.  Madame  Benguerel 
says,  in  answer  to  the  seventh  interrogatory  put  to  her,  —  "  My 
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husband  and  myself  were  very  intimate  with  De  Orange,  and 
when  we  reproached  him  for  his  baseness  in  imposing  upon 
Zuline,  he  endeavoured  to  excuse  himself  by  saying,  that,  at  the 
time  of  his  marrying  her,  he  had  abandoned  his  lawful  wife, 
and  never  intended  to  see  her  again."  Record,  212.  And  heat 
answer  to  the  cross-interrogatory  is,  —  ^'  I  am  not  related  to 
nor  connected  with  the  defendants,  nor  with  either  of  them,  nor 
with  the  mother  of  the  said  Myra,  nor  am  I  interested  at  all  in 
this  suit.  It  was  in  New  Orleans  where  I  obtained  my  infor- 
mation. It  will  be  seen  by  my  answers  how  I  knew  the  facts. 
I  was  well  acquainted  with  De  Grange  and  the  said  Zuline. 
and  I  knew  the  lawful  wife  of  the  said  De  Grange,  whom  he 
had  married  previous  to  his  imposing  himself  in  marriage  upon 
Zuline."  The  credit  of  this  witness  is  unassailed.  Here, 
then,  is  proof  enough  of  a  subsistinp;  marriage  between  De 
Grange  and  another  female,  when  ht  married  Mrs.  Gaines's 
mother,  to  invalidate  the  latter. 

But  suppose  Madame  Benguerel  had  not  given  such  testi- 
mony, or  that  her  credit  had  been  successfiiUy  assailed ;  what 
would  then  be  the  state  of  the  objection  ?  Just  this :  as  all  the 
other  witnesses  who  speak  of  the  prosecution  of  De  Grange 
for  bigamy  speak  of  his  conviction  only  as  hearsay  or  common 
report,  the  defendant  caimot  call  upon  the  plaintiff  for  record 
proof  of  it,  without  placing  himself  in  the  inconsistent  atti- 
tude of  rejecting  the  hearsay  to  be  proof  of  its  existence,  but 
giving  to  him  the  right  to  call  for  its  production.  The  testi- 
mony of  Madame  Benguerel  was  introduced  by  the  plaintilb 
without  any  obligation  upon  them  to  have  done  so.  It  estab- 
lishes the  fact  of  De  Grange's  previous  marriage,  for  all  the 
purposes  of  this  controversy.  T%e  denial,  in  the  answer  of  the 
defendant,  that  Mr.  Clark  was  ever  married,  is  the  assertion  of 
a  fact,  of  which  the  defendant  caimot,  in  the  nature  of  things, 
have  positive  knowledge,  and  is  therefore  no  more  than  a 
declaration  of  his  belief.  One  witness,  therefore,  overrules  the 
denial.  But.  there  is  no  force  in  this  objection  for  another  rea- 
son. Wheuj  in  the  progress  of  a  suit  in  equity,  a  question  Of 
pedigree  arises,  and  there  is  proof  enough,  in  the  opinion  of  the 
court,  to  establish  the  marriage  lof  the  ancestor,  the  presumption 
of  law  is,  that  a  child  of  the  marriage*  is  legitimate,  and  it  will 
be  incumbent  upon  him  who  denies  it  to  disprove  it,  though 
in  doing  so  he  may  have  to  prove  a  negative. 

Further  upon  this  ix>int,  the  record  of  De  Grange's  convic- 
tion cannot  be  called  for,  as  there  is  proof  that  it  could  not  be 
found  In  the  proper  office  in  New  Orleans,  where  it  should  be. 
The  complmnants  do  not  rely  upon  such  proof  to  establish  the 
^t  that  De  Orange  was  a  married  man  when  he  married  Zu- 
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line.  Hifl  declaration  to  Madame  Bengueieli  aaaociated  with 
other  facts,  sufficiently  proves  it. 

Before  leaving  this  point,  however,  we  will  make  a  single 
remark  upon  what  was  said  in  the  argument,  that,if  the  recoord 
of  De  Orange's  conviction  had  been  produced^  it  would  not 
have  been  competent  testimony,  from  its  being  res  inter  alios 
acta. 

The  general  rule  certainly  is,  that  a  person  cannot  be  a£fected| 
much  less  concluded,  by  any  evidence,  decree,  (xt  judgment,  to 
which  he  was  not  actually,  or  in  consideration  of  law,  privy. 
But  the  general  rule  has  been  departed  from  so  &r  as  thai 
wherever  reputation  would  be  admissible  evidence,  there  a 
verdict  between  strangers,  in  a  former  action,  is  evidence  also ; 
such  as  in  cases  of  manorial  rights,  public  rights  of  way,  im- 
memorial custom,  disputed  boundary,  and  pedUgrees.  Duchess 
of  Kingston's  case,  11  Howell,  State  Trials,  361 ;  Device,  De^ 
mand.,  Lowndes,  Tenant,  7  Scott,  N.  R.  141 ;  Doe  d.  Bacon 
V.  Brydges,  7  Scott,  333;  Read  v.  Jackson,  per  Lawrence,  J.,  1 
East,  356;  Brisco  v.  Lomax,  8  Adol.  &,  EIL  198;  Evans  v. 
Rees,  10  Adol.  &,  EU.  161;  Biddulph  v.  Ather,  2  Wei.  83; 
Tooker  v.  Duke  of  Beauford,  1  Burr.  146,  as  to  manorial 
rights ;  Bnscb  o.  Lomax,  8  AdoL  &;  Ell.  198,  as  to  disputed 
boundary ;  Layboum  v.  Crisp,  4  Mees.  &  Wels.  320,  as  to 
questions  of  immemorial  custom ;  Travers  v.  Challoner,  Owill, 
^37,  as  to  disputed  modus  and  pedigree;  Carr  v.  Heaton, 
Owill,  1261.  In  Neal  &>  Duke  of  Athol  v.  Wilding,  Strange, 
1167,  the  court  rejected  a  special  verdict  in  a  former  suit,  die 
defendants  not  having  been  parties  to  that  suit,  which  was 
offered  to -prove  three  of  the  descents  which  were  necessary  to 
make  out  the  Duke's  pedigree.  Mr.  Justice  Wright  differed  fhun 
the  majority  of  the  judges  on  that  occasion,  and  in  Buller's  N.  P., 
4th  ed.,  p.  233,  it  is  ssod  that  the  opinion  of  that  learned  judge 
was  generally  approved,  though  the  determination  by  the  rest 
of  the  court  was  contra^.  And  the  point  has  been  since  re* 
peatedly  ruled  in  conformity  with  the  opinion  of  Mr.  Justice 
Wright. 

But  it  may  be  said  that  the  real  &ct  was  not  what  our  con- 
clusion is  upon  this  point  Let  it  be  remembered  by  those 
who  may  say  so,  that  possibilities  are  the  enemies  of  truth,  in- 
dicating more  frequently  than  otherwise  the  unpreparedness  of 
a  mind  to  repeive  it,  rather  than  its  uncertainty.  They  have 
no  standing  in  the  law  against  a  violent  presumption,  which 
is  plena  probaiio,  or  full  proof. 

Having  disposed  of  all  the  objections  which  were  urged,  or 
which  can  be  raised  upon  this  record,  against  the  most  inter- 
esting and  essential  fieict  in  the  case  of  the  com|dainants,  we 
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proceed  to  give  our  conclusions  upon  the  legal  points  made 
for  the  reversal  of  the  decree  of  the  Circuit  Court. 

They  were,  that  a 'suit  at  the  instance  of  a  forced  heir 
cannot  be  maintained  against  a  purchaser,  until  the  donee's 
property  has  been  discussed. 

It  was  said  the  decree  was  not  final. 

That  the  statute  of  limitations  barred  a  recovery. 

And  last,  that  the  decree  directs  the  property  for  which  the 
defendant  is  sued  to  be  '  conveyed  and  surrendered  to  Mrs. 
Gaines,  instead  of  making  it  Uable  as  a  t>ortion  of  Daniel 
Clark's  estate,  out  of  which  the  forced  heir's  Ugitime  is  to  be 
calculated. 

The  first  objection  would  prevail  against  the  decree,  if  Bir. 
Patterson's  was  such  a  purchase.    It  is  not  so. 

The  defendant  is  the  alienee  of  the  purchasers  who  bought 
the  property  at  auction,  in  the  year  1820,  from  the  executors  of 
Mr.  Clark  under  the  will  of  1811.  It  is  admitted  that  the 
property  was  a  part  of  Mr.  Clark's  estate  when  he  died. 

.  These  sales  were  made  without  any  authority,  judicial  or 
otherwise.  They  were  made  after  the  time  when,  by  the  law 
of  Louisiana,  the  relation  of  the  sellers  as  executors  had  ex- 
pired. Nor  can  it  be  said  they  were  legal  on  account  of  the 
power  of  attorney  given  to  lM(r.  Relf  and  Mr.  Chew  by  Mrs. 
Clark,  the  mother  and  univertal  legatee  of  the  testator.  She 
could  give  no  power  to  the  executors  to  dispense  with  the  law 
prescribing  the  manner  for  making  the  sale  of  a  succession. 
Her  power  of  attorney  was  not  of  itself,  nor  was  it  treated  by 
the  executors,  to  make  for  her  a  legal  acceptance  of  the  suc- 
cession. It  was  neither  an  express  nor  a  tacit  acceptance  of 
the  succession,  casting  upon  her  the  responsibilities  resulting 
to  a  donee  of  a  ^succession  by  its  acceptance.  It  might  have 
been  used  as  an  act  done  by  her  from  which  her  intention  to 
accept  the  succession  might  have  been  inferred,  which  would 
have  been  a  legal  acceptance.  Biit  it  was  not  so  treated. 
Until  the  acceptance  was  made  as  the  law  required  it  to  be, 
every  act  performed  under  it  by  the  attorneys  was  void.    * 

The  power,  was  also  given  when  the  possession  of  the 
estate  was  lawfully  in  the  executor  for  the  purpose  of  ena- 
bling them  to  discharge  their  functions  according  to  law.  It 
could  not  invest  them  with  any  power,  either  when  their  con- 
nection with  the  estate  as  executors  existed,  or  afterwards,  to 
sell  any  part  of  it  in  a  way  not  permitted  by  the  law.  » 

One  of  the  executors,  Mr.  Relf,  received  letters  testamentary 
on  the  27th  August,  1813.  The  other,  Mr.  Chew,  on  the  21st 
January,  1814.  Without  delay,  on  the  same  day  that  he  re- 
ceived letters,  Mr.  Relf  applied  for  leave  to  sell  the  movable 
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and  immovable  property  of  his  testator.  It  was  granted.  For 
reasons  stated  in  a  subsequent  application,  he  applied  for  an 
extension  of  the  order  as  to  the  time  for  making  a  sale.  It 
was  allowed,  without  anv  alteration  of  the  times  for  i  Iver- 
tising  the  property  he  wisned  to  sell,  as  fixed  in  the  first  order. 
The  movable  effects  were  to  be  advertised  ten  days.  The 
slaves  and  other  immovable  effects  thirty  days.  The  defend- 
ant depends  upon  these  orders  for  the  regularity  of  the  sales 
and  the  validity  of  the  purchase  made  by  his  alienor,  Gorre- 
jollas,  the  original  purchaser.  The  sale  of  the  property  bought 
by  GorrejoUas  was  made  in  1820.  The  time  for  making  the 
sales,  according  to  the  order  of  the  court,  had  passed  more 
than  six  '"'^rs.  ,  The  time  within  which  the  executors  could 
act  as  sucn  by  the  law  of  Lquiniana  had  expired.  They  had 
neither  legal  nor  delegated  authority  from  the  donee  of  the 
estate,  recognized  as  such  by  the  law  of  Louisiana,  to  make 
the  sale.  It  was  a  sale  without  judicial  order, — -a  sale  in  dis- 
regard of,  and  in  violation  of,  the  law,  —  one  «vhich  the  law  of 
Louisiana  makes  absolutely  void.  If  considered  as  having 
been  made  under  the  orders  for  sale  given  by  the  court,  it  is 
also  absolutely  void.  It  is  necessary  to  show,  in  .all  cases  of 
forced  sales,  meaning  such  as  are  done  by  judicial  order,  — 
particularly  of  the  property  of  a  succession,  or  estate  of  a 
deceased  person,  —  that  all  the  formalities  of  the  law  have 
been  strictly  complied  with,  or  the  sale  will  be  annulled.  De- 
logny  i;.  Smith,  3  Louis.  R.  421 ;  Donaldson  v.  Hull,  7  N. 
S.  113;  Marsfield  v.  Gomeanx,  7  N.  S.  185;  8  N.  S.  246;  4 
Louis.  R.  204 ;  11  Martin,  610,  675 ;  2  Louis.  R.  328. 

Under  these  decisions,  and  the  view  which  we  have  taken 
jf  this  point  of  the  case,  the  fact  of  notice  by  the  pur- 
chasers, and  by  the  defendant  from  them,  of  the  illegal  and 
fraudulent  sale,  cannot  be  denied.  The  defendant  knew,  from 
the  titles  which  he  received  from  the  purchaser,  GorrejoUas, 
and  from  that  bought  by  him  from  the  other  alienee  of  Gorre- 
joUas, that  the  sales  had  been  made  by  Mr.  Relf  and  Mr.  Ghew 
in  a  representative  character,  and  *  it  was  his  duty  to  inquire  if 
they  legally  filled  it.  Not  having  done  so,  he  has  bought  in 
his  own  wrong,  and  the  titW  by  which  he  claims  the  property 
must  be  annulled.  We  have  confined  our  remarks  strictly  to 
the  objection,  that  these  sales  were  made  by  the  donee,  or  uni- 
versal heir  of  the  will,  without  adducing  other  causes  found  in 
the  proceedings  of  the  executors,  of  which  this  record  is  but 
too  fruitful,  to  show  that  the  objection  has  no  foundation  in 
fact. 

Of  the  statute  of  limitations  we  will  only  say,  that  the  stat- 
ute in  force  at  the  time  the  suit  is  brought  determines  the 
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right  of  the  party  to  sue  for  a  claim,  and  that  the  time  mider 
that  in  force  when  this  suit  was  commenced  had  not  expired. 
We  ought,  though,  to  say,  to  prevent  future  misappvdiensioii, 
that  it  is  not  regularly  in  the  pleading  of  this  cause. 

It  is  also  said  that  the  decree  of  the  Circuit  Court  is  not 
final,-  in  the  sense  contemplated  by  the  law,  to  give  to  thii 
court  appellate  jurisdiction.  Indeed,  we  do  not  see  how  a 
decree  could  be  more  so.  Nothing  is  left  open  between  the 
parties ;  it  embraces  the  pleadings  as  well  as  the  proofs  in  the 
cause,  and  directs  the  property  held  by  the  defendant,  as  it  is 
set  forth  in  the  pleadings,  to  be  conveyed  and  suirendeied  to 
Mrs.  Gaines.  And  it  is  only  because  the  decree  is  subject  to 
the  objection,  that  the  Ugiiime  of  Mrs.  Gaines  in  her  fiither'a 
estate  is  to  be  calculated  out  of  the  whole  of  it,  so  as  to  ascer- 
tain and  preserve  distinct  from  the  controversy  the  disposable 
quantum  to  which  the  donee  is  entitled  under  the  will  of  I8II9 
that  we  shall  direct  it  to  be  reversed. 

Mrs.  Gaines,  as  the  forced  heir  of  her  £sither,  is  entitled  to 
such  a  portion  of  his  estate  as  he  could  not  deprive  her  cf, 
either  by  donations  inter  viva»  or  mortis  eau$a.  The  wiU  of 
1811  is  not  null  on  account  of  its  being  a  donatiofi  exceeding 
the  quantum  which  the  &ther  could  legally  diqMse  of,  but  is 
only  reducible  to  that  quantum. 

To  determine  the  reduction  to  which  the  donation  in  the 
will  of  1811  is  lid}le,  the  89th  article  c£  title  Sd  of  dona- 
tions inter  vivas  and  mortis  causa,  oh.  3,  sec  2,  of  the  code  of 
1808,.  gives  the  rule.  The  disposable  quantum  in  this  instance 
would  be  one  'fifth  of  the  aggregate  of  the  property  of  the 
decedent  in  Louisiana ;  the  ISgitimer  four  fifths.  Code  of 
1808,  212,  tit.  22. 

We  shall  direct  the  decree  of  the  court  below  to  be  revemd, 
and  adjudge  that  a  decree  shall  be  made  in  the  said  court,  in 
this  suit,  declaring  that  a  lawful  marriage  was  contracted  in 
Philadelphia,  Pennsylvania,  between  Daniel  Clark  and  Zuline 
Carriere,  and  that  Myra  Clark,  now  Myra^Unes,  is  the  lawful 
and  only  child  of  that  marriage.  That  the  said  Myra  is  the 
forced  heir  of  her  father,  and  is  entitled  to  four  fifths  of  his 
estate,  after  the  excessive  donation  in  the  will  of  1811  is  re- 
duced to  the  disposable  quantum  which  the  father  could 
legally  give  to  others. 

That  the  ivoperty  described  in  the  answer  of  the  defendant, 
Mr.  Patterson,  is  a  part  of  the  estate  of  Daniel  Clark  at  the 
time  of  his  death,  that  it  was  illegally  sold  by  those  ^hb 
had  no  right  or  authority  to  make  a  sale  of  it,  that  the  titles 
given  by  them  to  the  purchaser  and  by  the  purchaser  to  die 
defendant,  Mr.  Puterson,  including  those  given  by  the  buyer 
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fircfkn  the  first  purchaser  to  Bfr.  Patterson,  are  null  and  yoid|  aiid 
that  the  same  is  liable,  as  a  part  of  the  estate  of  Daniel  Clark, , 
to  the  UgiUme  of  the  forced  heir,  and  that  the  defendant, 
Charles  Patterson,  shall  surrender  the  same  as  shall  be  directed 
among  other  things  to  be  done  in  the  preniises,  as  will  appear 
in  the  decree  and  mandate  of.  this  court  to  the  Oircuft  Court  in 
Louisiana. 

Order. 

This  appeal  having  been  heard  by  this  court,  upon  the  tran- 
script of  the  record  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  and  upon  the  ar> 
guments  of  counsel,  as  well,  for  the  appellant  an  for  the  app^ 
fees,  this  court,  upon  consideration  of  the  premises,  doth  now 
here  adjudge^  order,  and  decree,  that  the  decree  of  the  said 
Circuit  Court  be  and  the  same  is  hereby  reversed,  with  costs, 
and  that  such  other  decree  in  the  premiises  be  passed  as  is 
hereinafter  ordered  and  decreed. 

And  this  court,  thereupon  proceeding  to  pass  such  decree  in 
this  cause  as  the  said  Circuit  Court  ought  to-  have  passed,  doth 
now  here  adjudge,  order,  and  decree,  that  it  be  adjudged  and 
declared,  and  is  hereby  adjudged  an^  declared,  upon  Uie  evi- 
dence in  this  cause,  that  a  lawful  marriage  was  contracted  and 
solemnized  at  Philadelphia,  in  the  State  of  Pennsylvania,  be- 
tween the  same  Daniel  Clark,  in  the  bill  and  proceedings  men- 
tioned, and  the  same  Zuline  or  Zuliene  Carriere,  in  the  bill 
and  proceedings  mentioned ,-  and  that  Myra  Clark,  now  Mym 
Clark  Chunes,  and  one  of  the  complainants  in  this  cause,  is 
the  lawful  and  only  issue  of  the  said  marriage,  and  was  at 
the  death  of  her  said  father,  Psniel  Clark,  his  only  legitimate 
child  and  heir  at  law,  and  as  such  was  exclusivdy  invested 
with  the  character  of  his  forced  heir,  and  entitled  to  all  the 
rights  of  such  forced  heir. 

And  this  court  doth  further  adjudge,  order,  and  decree,  that 
all  the  property  described  and  claimed  by  the  defendant. Pat- 
terson in  his  answer  and  supplemental  answer,  and  in  the  ex- 
hibits thereto  annexed,  is  part  and  parcel  6{  the  property  com* 
posing  the  succession  of  said  Daniel  Clark :  that  the  defend- 
ants Richard  Relf  ^anid  Beverly  Chew,  at  the  time  and  times 
when,  under  the  pnretended  authority  of  the  testamentary  ex- 
ecutors of  the  said  Daniel  Clark,  and  the  attorneys  in  fact 
of  the  said  Mary  Clark  in  the  wilPand  proceedings  men- 
tioned, they  caused  the  property  so  described  and  claimed  by 
the  defendant  Patterson  to  be  set  up  and  sold  at  public  auc- 
tion, in  December,  1820,  and  when  they  executed  their  act 
of  sale,  dated  on  the  18th  February,  1821, 'to  Gabriel  Corre-^ 
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jollas  for  the  two  lots  therein  described,  (which  two  lots  con- 
stitute the  same  property  described  «nd  claimed  by  the  de- 
fendant Patterson  as  libresaid,)  had  no  legal,  right  or  authority 
whatever  so  to  sell  and  dispose  of  the  same,  or  in  any  man- 
ner to  alienate  the  same^  that  the  said  sale  at  auction  and  the 
said  act  of  sale  to  Correjollas  in  confirmation' of  the  prenoos 
sale  at  auction,  were  wholly  unauthorized  and  illegal,  and 
afe  utterly  null  and  void;  and  that  the  defendant  Patterson, 
at  the  time  and  timea  when  he  purchased  the  property  so  de- 
scribed and  claimed  by  hun  as  aforesaid,  (part  from  the  said 
ConejoUas,  the  vendee  of  the  defendants  Relf  and  Ohew,  and 
the  residue  from  Etienne  Meunieri  the  vendee  of  said  Corre- 
jollas, himself  the  vendee  of  the  same  defendants,)  was  bound 
to  take  notice  of  the  circumstances  which  rendered  the  actings 
and  doings  of  the  said  defendants  in  the  premises  illegal,  nuU; 
and  void;  and  that  he  ought  to  be  deemed  and  held,  and 
hereby  is  deemed  and  held,  to  have  purchased  the  property 
in  question  with  full  notice  that  the  said  sale  at  auction  under 
the  pretended  authority  of  the  said  defendants  and  their  said 
act  of  sale  to  Correjollas  were  illegal,  null,  and  void,  and  in 
fraud  of  the  rights  of  the  person  or  persons  entitled  to  the 
succession  of  the  said  Daniel  Clark. 

And  the  said  court  doth  further  adjudge,  order,  and  decree, 
that  all  the  property  claimed  and  held  by  the  defendant  Pe- 
terson as  aforesaid  now  remains,  unaliened  and  undisposed  of, 
as  part  and  parcel  of  the  succession  of  the  said  Daniel  Clark, 
notwithstanding  such  sales  at  auction  and  act  of  sale  in  the 
pretended  right  or  under  the  pretended  authority  of  the  de- 
fendants Rdf  and  Chew. 

And  the  court  doth  further  adjudge,  order,  and  decree,  that 
the  complainant,  Myra  Clark  Oaines,  is  justly  and  lawfully  en- 
titled, as  the  only  forced  heir  of  said  Daniel  Clark,  to  her 
legitimate  portion  of  four  fifths  of  the  said  succession,  and 
to  have  four  fifths  of  the  property  so  claimed  and  held  by  the 
defendant  Patterson,  as  aforesaid,  duly  partitioned,  apportioned, 
and  delivered  or  paid  over  to  her,  together  with  four  fifths  of 
the  yearly  rents  and  profits  accruing  from  the  same,  since  the 
same  came  into  the  said  defendant's  possession ;  and  for  which 
the  said  defendant  is  hereby  adjudged,  ordered,  and  decreed 
to  account  to  the  said,  complainant. 

And  the  court  doth  now  here  remand  this  cause  to  the  said 
Circuit  Court  for  such  further  proceeding  as .  may  be  proper 
and  necessary  to  carry  into  effect  the  following  directions ;  that 
is  to  say,  — 

1.  To  cause  the  said  defendant  Patterson  forthwith  to  sur- 
render all,  the  property  so  claimed  and  held  by  him  as  afore- 
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said  into  the  hands  of  sach  curator,  commiasioner,  or  truatee 
af  the  said  court  may  ap|H>mt  tor  the  purpose ;  whose  duty  it 
shail  be,  under  the  duectiona  or  the  court,  to  manage  the  aaid 
property  to  the  best  advantage,  till  the  whole  matter  and  ap- 
portionment of  the  said  two  portions  (being  the  said  four  fifths 
and  one  fifth)  pf  the  said  property  shall  have  been  completed 
and  finally  liquidated,  as  a  part  of  the  succession  of  the  said 
Daniel  Cliicrk,  and  in  this  mean  time  to  collect  and  receive  all  the 
rents,  issues,  and  profits  of  the  same,  and  to  account  and  bring 
the  same  into  court,  to  be  there  apportioned  and  paid  over,  or 
in  part  retained  for  further  directions. 

8.  To  cause  four  fifths  of  the  property  so  chimed  and  hel^ 
by  the  defendant  Patterson  aid  aforesaid  to  be  duly  psirtitioned, 
appropriated,  and  delivered  or  paid  over  to  the  said  complain- 
ant ;  and  to  retain  tlfs  residue  subject  to  further  directions  for 
the  appropriation  of  the  same ;  which  either  party  shall  be  at 
liberty  to  move  for ;  and  if  the  same  be  proved  and  found  in- 
divisible by  its  nature,  or  cannot  be  conveniently  divided,  to 
canse  it  to  be  sold  by  public  auction,  after  the  time  of  notice 
and  advertisements,  and  as  near  ais  may  be  in  the  manner 
prescribed  by  law  in  the  judicial  sale  of  the  property  of  suc- 
cessions :  and,  in  case  of  such  sale  by  auction,  to  apportion 
and  pay  over  four  ^fifths  of  the  net  proceeds  of  such  sale  to 
the  said  complainant,  and  to  retldn  the  residue  subject  to  ftir- 
ther  directions,  as  aforesaid. 

3.  To  cause  an  account  to  be  taken  by  the  proper  officer  of 
the  court,  and  under  the  authority  and  direction  of  the  court, 
of  the  yearly  rents  and  profits  accrued  and  accruing  from  the 
said  property  since  it  came  into  the  possession  of  the  defend- 
ant Peterson ;  and  four  fifths  of  the  same  to  be  accounted 
and  paid  to  the  said  complainant,  and  the  residue  to  be  re- 
tained subject  to  such  further  directions  as  aforesaid. 

i.  To  give  such  directions  and  make  such  orders,  from  time 
to  time,  as  may  be  proper  andnecessary  for  carrying  into  effect 
the  foregoing  directions,  and  for  enforcing  the  due  obsetvance 
of  the  same  by  the  parties  and  the  officers  of  the  court. 


Thb  Unitsd  Statbs,  Appbllants,  V,  Hxmtr  Yatbs  ams  Archibald 

McInttbb. 


Under  the  peealiar  eiroamataiicea  of  tfaii  caae,  tile  eoaneel  ibr  the  appelleea  wae 
permitted  to  itrihe  out  his  appearance,  bat  meh  withdrawal  moat  not  anthorize 
a  motion  to  dimlm  fer  want  of  a  citation. 


The  anpearanee  of  ooonael  does  not  preelade  a  OKrtioii  to  dSamias  Ibr  the  want  of 
jnrisoMtion,  or  any  other  snflieient  ground,  except  the  want  of  a  citation.    It  is 
51* 
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the  practice  of  the  court  to  receiTe  each  motione  after  an  appearanoe  has  been 
entered. 
Under  the  mlea  of  this  ooort,  it  is,  in  mneral,  of.no  imporlanee  to  the  appellant| 
whether  an  appearance  Ibr  the  appeUee  is  or  is  not  entered  on  the  record.  Ir 
the  appeal  has  been  regularly  proeecated,  he  is  as  much  entitled  to  judgment  in 
the  one  case  as  in  the  other. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  Louisiana,  under  the  act  of  Congress  passed  on 
the  17th  of  June,  1844,  providing  for  the  adjustment  of  land 
claims  within  the  States  of  Louisiana,  Arkansas,  6uc. 

A  motion  was  made  by  Mr.  Baldwin^  whose  name  appeared 
as  counsel  for  the  appellees,  to  strike  out  his  appearance,  and 
in  support  of  the  motion  he  filed  the  following  affidavit  and 
letter. 

"  Harvey  Baldwin,  of  the  city  of  Syracuse  in  the  State  of 
New  York,  being  diily  sworn,  saith,  —  That  he  is  the  attorney 
and  counsel  of  the  above-named  appellees,  and  as  such  brought 
and  assisted  in  the  trial  of  the  above-entitled  suit  in  the  Dis- 
trict Court  of  Louisiana. 

"  That  this  deponent  set  out  from  his  residence  aforesaid  for 
Europe,  on  the  10th  day  of  July  last,  and  returned  therefrom 
on  the  28th  or  29th  of  December  last. 

''  That  while  in  Europe,  this  deponent,  by  a  letter  from  his 
clerk,  was  informed,  that,  owing  to  some  irregularities  touching 
the  appeal,  said  cause  was  at  an  end  aind  woidd  not  be  fur- 
ther prosecuted,  or  language  to  that  effect.  But  this  deponent 
was  subsequently  informed,  by  a  letter  from  his  wife,  that 
the  appeal  taken  therein  was  not  abandoned,  and  that  the 
return  thereto  would  soon  be  filed,  or  words  to  that  effect. 
Whereupon  this  depdnent  wrote  to  Major  Hobbie,  Deputy 
Postmaster-General  of  this  city,  and  requested  him  to  call  on 
Mr.  Carroll,  the  clerk  of  this  court,  and  take  such  measures 
in  the  name  of  this  deponent  as  might  be  necessary  to  save 
default,  and  jnrotect  the  rights  of  this  deponent's  clients  there- 
in; whicli  letter  this  deponent  has  since  his  arrival  in  this 
city  obtained  from  said  Hobbie,  and,  together  with  the  envelop 
thereof,  is  hereunto  annexed. 

''  And  this  deponent  further  saith,  that,  sinee  his  arrival  in 
this  city,  he  has  been  iniformed  by  the  clerk  of  this  court  that 
said  Hobbie  called  on  him,  on  or  about  the  29th  day  of  De- 
cember last,  with  the  letter  from  this  deponent,  and  ordered 
the  appearance  of  this  deponent  entered  for  the  appellee  in 
said  suit,  and  that  said  appearance  was  thereupon- entered,  pur- 
suant to  such  direction  and  request, 

''  And  this  deponent  further  saith,  that,  having  been  apprised, 
that  there  were  some  irregularities  in  regard  to  said  appeal, 
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he  did  not  intend  to  have  his  appearance  entered  in  said  cause 
if  by  so  doing  it  would  prevent  said  appellees  from  taking  ad* 
vantage  of  such  irregularity. 

<'  And  this  deponent  further  saith,  that,  having  since  his  arri- 
val in  this  city  seen  the  return  to  said  appeal,  he  is  satisfied  that 
irregularities  touching  the  appeal  in  said  cause  ido  exist,  and 
as  the  counsel  for  said  appellees  deems  it  his  duty,  as  at  present 
advised,  to  present  them  to  the  consideration  of  this  honorable 
court.    AnSl  further  saith  not. 

Hic&vsT  Baldwin. 

'^  Sworn  to  in  open  court,  16th  February,  1848. 

WiUsiAM  Thomas  Cabboix, 

Clerk  of  Suprmne  Court  U.  SJ' 

'« Fmlfafi  an  the  JllotiM,  November  I5tk,  1847. 

*'My  dear  Sir, — I  wrote  you  a  hasty  note  this  morning,  via 
Liverpool,  reqacwting  your  kind  attention  to  a  suit  I  have  in 
the  United  States  court, — Yates  and  llclntyie  v§.  The  United 
States,  appeal  finim  District  Court  of  Louisiana  by  United 
States,  under  the  act  of  Coognas  of  1844 

'^  Since  I  arrived  in  this  country,  I  have  been  informed  that 
the  appeal  was  abandoned,  or,  owing  to  some  irregularity  in 
appellants'  proceedings,  the  appeal  was  at  an  end. 

"  This  may  or  may  not  be  so.  If  return  has  been  made,  my 
appearance  for  appellees  ought,  J  suppose,  to  be  entered;  but 
I  do  not  wish,  by  entering  an  appearance,  to  waive  any  irregu- 
larity or  advantage  which  the  appellees  may  have,  without 
their  consent.  Will  you  do  me  the  favor  to  call  on  Mr.  Carroll, 
the  clerk,  and  take  such  measured,  in  my  name,  as  may-be 
necessary  to  save  defiiult  and  protect  the  rights  of  my  clients. 

«<I  ought  in  justice  to  myeslf  and  them  to  say,  that,  under 
ordinary  circuinstaiiees,  they  would  not  regard  mere  technical- 
ities ;  but  the  lands.  ?n  question  have  cost  them  more  than 
they  can  ever  hope  to  reali^  with  the  titles  confirmedr  For 
twenty  years  they  have  been  struggling  to  get  the  government 
to  do  that  which,  by  the  terms  of  the  treaty  bf .  1803,  it  solemnly 
promised  to  do,  and  the  doing  of  which  formed,  MtricH  juris^ 
a  condition  precedent  to  the  perfection  of  its  own  title.  Until 
this  is  or  shidl  be  done,  our  property  remains  unavailable.  If, 
therefore,  the  government  has  by  laches  lost  the  right  to  pros- 
ecute the  appeal,  I  see  no  reason;  under  the  circumstances,  why 
we  should  restore  it  to  them. 

'<  When  you  look  into  the  matter,  do  whatever  may  be  ne- 
cessary to  protect  our  interest,  and  hold  me  accountable  at 
our  first  meeting,  which  I  now  hope  will  be  some  time  in  the 
month  of  December  next 

H.  BAumnr." 
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t      ■ 

Bfr.  Chief  Justice  TANET  deliyered  the  opinion  of  the  cour^ 

Upon  the  affidavits  filed,  the  court  will  permit  the  attorney 
who  has  appeared  for  the  appellees  to  withdraw  his  appear- 
ance. But  this  leaye  will  not  authorize  a  motion  to  dismiss 
for  want  of  a  citation,  nor  for  mere  iiregularity  in  its  ser^ 
vice,  provided  the  appeal  is  in  other  respects  regularly  brought 
up  and  authorized  by  law.  The  citation  is  merely  notice  to 
the  party,  and  his  appearance  in  person  or  by  attorney  is  an 
admission  of  notice  on  the  record,  and  he  cannot  afterwards 
withdraw  it. 

But  the  appeazance  does  not  j^lude  the  party  from  mov- 
ing to  dismiss  for  the  want  ot  jurisdiction,  or  any  other  suffir 
cient  ground,  except  for  the  one  above  mentioned.  And  a 
motion  of  that  kind  is^  in  the  practice  of  this  court,  usually 
and  most  ptoperly  made  by  the  attorney  after  his  appearance 
is  entered  on  the  docket  And  if  such  a  motion  is  intended 
to  be  made  in  this  case,  the  withdrawsd  of  the  appearance  is 
not  necessary  to  give  the  appellee  a  right  to  make  it 

The  serious  (Nbrjections  which  often  exist  to  permitting  an 
attorney  to  stiike  pot  his  appenrance  for  a  defendant  in  a 
court  exercising  original  jurisdiction,  do.  not  apply  in  an  ap- 
pellate court.  And  under  the  rules  of  this  court,  it  is,  in  gen- 
eral, of  no  importance  to  the  appellant,  whether  an  appearance 
for  the  appellee  is  or  is  not  entered  on  the  record. .  For  if  he 
is  entitled  to  his  appeal,  and  has  prosecuted  it  to  this  ^ourt  ac- 
cording to  law,  the  refusal  or  omission  of  the  appellee  to  ap* 
pear  will  not  delay  the  trial,  and  a  judgment  against  him  will 
be  as  conclusive  as  if  an  appearance  for  him  had  been  en* 
tered  on  the  docket,  and  the  case  argued  by  his  counsel. 

Order. 
On  consideration  of  the  motion  by  Mr.  Baldwifij  for  leave 
to  strike  out  his  appearance,  which  had  been  improvidently 
entered  (by  an  agent  of  his)  for  the  appellees  in  this  cause, 
and  of  the  arguments  of  counsel  thereupon  had,  as  well  against 
as  in  support  of  the  motion,  it  is  now  here  ordered  by  the 
court,  thftt  the  leave  prayed  for  be  and  the  same  is  hereby 
granted. 

Note  by  the  Rqmrter. 
The  case  was  afterwards  dismissed,  upon  the  same  grounds 
as  in  the  preceding  case  of  The  United  States  v.  Curry  and 
Chffland. 
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ABATBIIJBNT. 

1.  The  rule  tmpm/jam  t!tmmAmt  titiiii:«^lf  fl» ^mmm  thargtA hai recahad no 

bwiBfttoliiaielf  •tflwaaipeDieof  Ih>wilbwr,tfi6c^  not 

'  sQTfiw* '  But  wbflfO|  hj  timwh  or  bm  oAtoo^  proporty  is  accjiiired  wfaidi 

beiMte  tfia  teflMMr,  Aen  aa  adJon  Ibr  llie  T|lite  of  tne  property  iiirfi?ci 

•gaiBfldieoaLoeiftor.    IMad  SttUm  r.  Dcadd,  II. 

i.  Ai  to  the  Ibnn  of  1011011,  none  will  lie,  «l  oommoii  law,  igainst  ui  ( 

idMntfiageBMnilifiiioplMit'^iiotgolltj."    IM 

ADHINIST&ATO^ 

600  XtBOUTOBS  An>  AimmsnuTOxi. 

ATTOKNBT. 
Wh«PO  ft  oitbiB  of  Vfagiid*  fDod,  in  Ae  Cbedt  CoQrt  of  LoQ^^ 
Joim^,  ono  of  wiicmi  hm  ft  dtfaon  of  Loolilftnft  and  llie  other  of  1 
and  an  aMotney  appeared  for  botb  deftndanti,  the  oWien  of  MitMMiii  ia  at 
Ubertf  toshonrthal  the  appeacanoeferhimiiaa  nnaatfaoiiaed.  Ifhediowi 
tiiia,  he  is  not  boond  by  the  wooeedingi  of  the  oonrt,  whoae  Judgment,  as  to 
;Um,iaftnQl]itj.    iSMm  t.  7l#i»  164. 

BANKBUPTCT. 

1.  Adecieeof  the<>cdtC(iNirtaettbig'atideftdeedmadeh7ntaaiDriipt  bednn 
hit  banknipt(7;  directing  the  tnuteea  under  tfie  deed  to  deUrer  orer  to  the 
aaaiffnee  in  bankniptcy  all  the  property  remaining  nndispotfed  of  in  their 
handi,  hot  without  deciding  how  ihr  the  Imatees  might  be  UaUe  to  the  aa- 
lignee  for  tfie  proceeds  of  talea  prerioiulj  made  and  paid  awaj  to  die  oedi- 
ton  ;•  directing  an  aocount  to  be  taken  of  these  last-meutioned  snms  in  otder 
'  to  a  foial  decne,— is  not  such  a  ifaial  decree  as  can  be  appealed  from  fo  Aia 
comt.    PyHUam  t.  Qtrittka^  S09. 

S:  The  District  Court  of '4he  United  States,  sitting  hi  bankrapter,  had  power  to 
decree  a  sale  of  the  mortgaged  pn)pertj  of  a  banlmq»t:  and  if  thero  are  more 
mortgages  than  one,  and  the  proceeds  of  sale  are  insomdent  to  discharge  the 
eldest  mortgage,  the  purchaser  wiU  hold  the  propertr  free  and  dear  of  aH 
encnmbranoes  arishig  from  the  junior  mortgsge.  JBmmCm  r.  OUjf  Bcmk  of 
New  Ori&m»t  49%. 
CHANCSBT. 

1.  Whero  a  husband  and  wift,  in  order  to  canr  out  an  ante-nuptial  agreement, 
conveyed  personal  property  to  a  trnstee,  with  .directions  to  oold  a  pert  of  it 
for  the  sole  and  separate  use  of  the  wifo,  with  a  power  to  the  wife  to  alien  or 
devise  it,  such,  part  gxMs,  if  she  dies  intestate,'  to  her  next  of  kin,  free  of  aH 
claim  on  the  part  of  me  husband.    UtonkaU  t.  Bm^,  70. 

a.  But  ^here  a  le^y  was  left  to  a  trnstee  for  the  boieftt  of  the  wifo,  and  the 
trnstee  was  diredbed  "to  let  the  wifo  have  some  nart  or  parcel  of  the  money, 
occasionally,  as  she  may  stand  an  need,  to  be  paia  out  to  her  at  the  discretion 
of  the  trnstee,'*  this  fiud  goes  to  the  husband  at  ^  wifo's  death,  by  the  laws 
ofMaryland.    lUd, 

3.  Where  a  bill  in  equity  pous^t  to  enjoin  a  judgment,  sind  charged  that  the  com- 

plainant had  a  good  dmnce  which  he  dia  not  know  of  at  the  time  i^ien 
judgment  at  Uw  was  rendered  against  him,  and  chaiged  also  that  he  was  en- 
titled to  pay  the  debt  in  the  depreciated  notes  of  a  particnlar  bank,  of  which 
advantage  it  was  attempted  to  deprive  him  by  fraud  and  collusion,  and  Ail 
biU  was  demurred  to,  it  was  error  in  the  court  below  to  sustain  die  demumr. 
Doots'v.  lUettan,  114. 

4.  Although  a  new  member  cannot  be  admitted  into>  partnership  wiAont  te 
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eoDBeniof  all  pjurttet,  jtt «  person  who  hat  obtained  «  share  in  llie  oooeeni 
can,  after  the  partnenhip  has  expirod,  maintain  «  suit  in  chanoeiy  for  his 
share  of  the  profits.  MasOmmm  t.  CWibe.  12S. 
5.  Where  there  was  a  sale  of  wild  lands  in  Florida,  oociq>ied  hj  Indians,  and  the 
pnrehasers  nye  a  mortgage  to  secnre  the  payment  of  some  outstanding  in- 
stalments of  the  pnrchase-monej,  the  &ct  diat  the  pnr^asers  had  not  com- 
I^ete  possession  tir  the  lands  is  not  a  sni&dent  objection  to  tfacor  bdng  diarg- 
ed  wim  interest  from  the  time  when  the  money  was  dne.  Cbtii  t.  ImenriiM^ 
146. 

» execution  of  the 
contract  of 

.  ,         ^ J  liMthtlhkg-gronnda. 

Hid. 

7.  The  pordiasers  in  a  fermer  soit  arened  tiiat  Aey  had  peaceable  posaeanoa, 

and  the  Tendon  eaonot  be  held  responsible  for  a  snbseqnent  distnzbance. 
Jhid. 

8.  The  doctrine  of  the  d^il  law,  iis,  ''that  tibe  Tendee  is  not  liable  for  interest 

iHiere  he  received  no  profits  ftt>m  the  thing  purchased^'*  applies  only  to  exec- 
ntoi7  contracts  where  the  price  is  contractea  to  be  ^aid  at  some  fotnre  day, 
end  the  contract  is  silent  as  to  interest    Jhid, 

9.  Kor  is  it  an  oMection  to  the  allowance  of  interest,  that  tiie  purchaser  was  pot 

to  mnditrouhean^enense  to  obtain  a  recognition  of  his  title.    Itid 

10.  The  daim  to  be  released  nom  interest,  iq>on  the  ground  that  tiiere  was  no  per- 

son legally  authorised  to  recdye  it,  is  not  supported  by  the  fiicts  in  this 
i5idL 

11.  Where  Ae  yendor  gaye  a  power  of  attorney  to  an  agent  to  recdye  a  i 


6.  They  had  paid  a  large  part  of  the  purchase-money  before  the  exe< 
mortgage,  wifliout  raising  this  objection,  and  the  parties  to  the 
sale  xnew  diat  tibe  TtuHonf  )jgj^  possession  of  Ae  lands  as  ^m"»* 


from  the  purdiasers  on  acconnt,  and  the  agent  gaye  a  reoeh»t  in  full  ior  cer- 
tain balances  by  way  of  adjustment  and  compromise,  and  tne  yendor  disap- 
proyed  of  the  acts  of  the  agent,  the  payment  is  not  good,  eren  on  aocoont, 
against  the  yendor.  Itid 
li.  The  purchasers,  by  maUng  a  payment  in  this  way,  upon  cerlsin  terms  whidi 
were  not  within  the  power  of  attorney,  constitutea  the  agtet  their  agent. 
For  two  years  afterwards,  they  insisted  iqKm  the  Mnding  foree  of  the  acts  of 
the  agent  to  Uie  extent  to  which  he  had  giyen  rdeasesL  aJDd  only  daimed  tiie 
payment  to  be  on  account  when  the  agent  became  insoiyent  It  was  then  too 
late.    Ibid. 

13.  Where  fraud  is  alleged  ^  a  biQ,  and  relief  is  prayed  against  a  judgment  and  a 

judicial  sale  of  propcnrty.  a.  demurrer  to  the  bill,  that  relief  can  be  had  at  law, 
is  not  sustamable.    Simon  y.  T^jgin,  164. 

14.  Where  a  worthless  promissory  note  is  imposed  upon  the  yendor  as  part  of  the 

cash  payment,  it  would  seem  that,  if  any  fraud  has  been  practiseid  upon  tiie 
yendor  Sy  the  yendee,  the  amount  of  the  note  still  remains  an  equitao&e  lien 
upon  the  land.    Ibid, 

15.  The  ayil  Code  of  Louisiana  (artide  S41S)  enacts,  that  ''the  wifo,  whedier 

separated  in  property  by  contract  or  by  iudgment,  or  not  separated,  cannot 
Uiid  herself  for  her  husband,  nor  conjointly  with  him,  for  debts  contracted  by 
him  before  or  during  the  marriage.**    Bern  t.  Hetdky  SS8. 

16.  Where  a  wife  morlsaged  her  prof^rty  to  raise  money,  and  the  question  did  not 

turn  upon  her  domg  so  as  the  surely  of  her  husband,  it  was  not  necessary  for 
the  lender  to  proye  Aat  the  proceeos  of  the  loan  inured  to  her  separate  use. 
md. 

17.  The  fopt  of  tiie  application  of  the  money  may  be  proved  to  show  the  diaracter 

of  the  transaction,  with  a  yiew  of  establishtog  collusion  or  fraud.    Hid 

18.  The  decisions  of  the  Btate  courts  of  Louisiana  upon  this  subject  examined. 

Jhid 

19.  Where  a  wife  mortgaged  her  property,  and  then  sought  rdief  id  dkancefy,upoo 

the  ground  that  me  contract  was  yoid  in  consequence  of  her  disability  to  con- 
tract, and  it  was  shown  that  the  lender  acted  m  good  fidth;  proceeded  caur 
tioudy  under  leeal  advice,  under  assurances  that  the  loan  was  for  the  exdn- 
sive  use  of  the  wife,  to  whom  die  money  was  actually  paid;  the  interest  upon 
the  loan  paid  for  several  years;  the  mortewed  pro^pffftv  insured  by  her,  and 
the  policy  assigned  to  the  mortgagee-,— labm  to  relieve  ner  frt>m  the  contract 
cannot  receive  the  sanction  of  a  court  of  equity.  Rid, 
90.  But  it  is  no  ob)ection'to  such  a  bill,  as  a  rule  of  pleading,  that  the  husband  is 
made  a  party  to  it  with  the  wife.    Heactsonly  asherpnocMiaau.    Ibid 


.*u*t. 
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51.  A  decreeof  the  oout  beknr,  OatoMrteiii  deeds  shoold  be  Ml  eside  m  frsodoleiit 

and  Toid ;  that  certain  landi  end  tUyet  should  be  deliTeied  ap  to  the  com- 
plainant;  that  one  of  the  deifiNidanta  should  mj  a  certain  sum  of  money  to 
the  complainant;  that  the  complainant  should  hayeexecation  for  theae  aevenl 
matters;  that  the  master  should  take  an  account  of  the  profits  of  the  lands 
and  slares,  and  also  an  account  of  certain  money  and  notes,  sad  dien  said 
decree  concluding  as  foUows,  viz.  ^  and  so  much  of  the  si^d  bill  as  contains  or 
relates  to  matters  hereby  referred  to  the  master  for  a  report  is  retained  for 
further  decree  in  the  premises,  and  so  much  of  the  said  biu  as  is  not  now,  nor 
has  been  heretofore,  adjudged  and  decreed  upon,  and  which  is  not  aboYC  re- 
tained for  the  purposes  aforesaid,  be  dismissed  without  prejudice,  and  that  the 
said  defendants  do  pay  the  Qosts,** — was  a  final  decree  within  the  meaning  of 
the  ads  of  Congress,  and  an  appeal  from  it  wHl  lie  to  this  court  Fbrgoj/  r. 
Omrad,  901. 

52.  But  a  decree  tbst  money  shall  be  paid  into  court,  or  that  property  shall  be  de- 

Ifreied  ia  a  receiver,  or  that  property  held  in  trust  shall  be  delivered  to  a  new 
trustee  appointed  bj  the  court,  is  interlocutory  only,  and  intended  to  preserve 
the  subjec^matfeer  m  dispute  tcom  waste  or  dilapidation,  and  to  keep  it  within 
the  control  of  the  court  until  the  rights  of  the  parties  concerned  can  be  finally 
adjudicated.  From  such  a  d^ree  no  i4)peal  hes.  Ibid. 
S9.  The  attention  of  the  Circuit  Courts  is  called  to  the  propriety  of  merely  an- 
nouncing iheir  opinion  in  an  inteilocutory  order^  and  withholcUng  a  decaee 
setting  aside  titles  and  conveyances  until  the  case  is  ready  for  a  final  decree. 

S4.  The  diflference  between  the  English  and  American  practioe  iq>on  this  subject 
explamed.    Ibii, 

25.  Where  the  defendants  claimed  separate  pieces  of  propeity;  conveyed  at  different 
times  by  separate  conveyances,  and  me  decree  against  them  was  several,  it 
was  not  necessary  for  all  to  loin  in  an  ^>peal.    IbuL 

96.  Where  a  mortgage  was  ffiven  by  a  postmaster  to  secure  the  post-office  depart- 
ment, and  the  Circuit  Court  was  asked  to  instruct  the  jury,  that,  according  to 
the  true  interpretation  of  the  mortgage,  diere  was  contamed  therein  no  stip- 
ulation or  a^^eement  to  extend  the  time,  or  prednde  the  government  from 
Buins  the  pnndpal  and  sureties  upon  the  postmaster's  bond,  and  the  court  re- 
fused, upon  the  ground  that  the  Jury  were  me  proper  judges  of  the  foct  whether 
time  was  given,  on  a  perusal  of  the  mortoage;  this  was  error  in  the  court. 
It  is  the  duty  or  the  court  to  construe  alTwritten  instruments  jriven  in  evi- 
dence, as  a  question  of  law.     United  State$  v.  ffodoe,  S79. 

27.  Payment  under  this  mortaage  could  not  be  enforced  until  after  the  lapse  of  six 
months  from  iti  date.  But  its  acceptance  by  the  government  did  not  release 
the  sureties  upon  the  bond,  because,  in  order  to  discharge  the  surety  bv  giving 
time^the  time  which  is  giT«n  must  operate  upon  the  instrument  whidi  the 
surety  has  sioned.  The  morteage  here  was  only  a  collateral  security,  which 
was  benefidai- to  the  surety.    RSL 

$8.  Where  the  holder  of  a  pr^fimption  right  to  lots  in  the  town  of  Dubuque  sold 
them  to  another  person,  the  mcts,  that  the  vendor  had  received  certificates  of 
his  rieht,  although  the  land-officerB  were  not  satisfied  widi  their  suffidency, 
and  that  the  vendor  acted  as  the  undisputed  owner,  were  sufficient  to  neea- 
tive  the  charge  of  fraud  in  his  representing  his  title  to  be  good.    Btmr. 

29.  The  relinquishment,  by  the  vendor,  of  his  tide  to  Ihe  United  States,  with  a 

view  to  a  public  ssle  and  completion  of  his  titl^  was  not  fraudulent  towards 
the  vendee,  if  it  was  the  purpose  of  the  vendor  to  enable  himself  to  convey  a 
perfoct  title  to  his  vendee,    ibid 

30.  If;  St  the  public  sale,  the  vendee  himself  became  ilie  purchaser,  he  became  a 

mstee  for  his  original  vendor;  and  i^  at  the  public  sale,  the  original  vendor 
became  the  purdmser,  Uie  title  inured  to  the  benefit  of  his  vendee.    Ibid. 

31.  A  court'of  equity  can  dedde  the  question  whether  or  not  a  party  is  the  heir  of 

a  deceased  penon.  B  is  not  necessary  to  send  ^e  issue  or  fact  to  be  tried  by 
a  court  of  law.  Pattermm  v.  (Towms,  550. 
82.  Where  the  complainant  in  a  bOl  offers  to  receive  an  answer  without  oath,  and 
the  defendant  accordingly  ffled  the  answer  without  oadi,  denying  the  allega- 
tions of  the  bill,  the  complainant  is  not  put  to  the  necessity,  according  to  lie 
general  nile,  of  contradicting  the  answer  by  the  evidence  of  two'wimesses  or 
of  one  witness  with  eonnoborating  drcumstances.  The  answer,  being  widi- 
out  oath,  is  not  efidenoe,  and  the  usual  rule  does  not  apply.    loSd* 
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8S.  iDlidf  cMe,howet«r.«?«Bif  teufirarluid  been  udar  oidi  tad  bad  •»» 
ihe  alkgAticma  of  the  bill,  TCt  tiiere  it  tiiflteitBt  Bfttter  fa^ 
iriteMS,  aiittaiiMd  bj  ooncteAting  dzcnmtt^^  JbitL 

COMMEBCIAL  LAW. 
1.  Under  tiie  fltitatet  <yf  IGiiistippi,  a  protoft  of  promlfiorj  notaf,  and  ■talanwH 
of  notfoat  gire^  lo  llie  partief,  being  oertiilad  under  Ilia  notarial  seal  and  tw- 
filed  by  the  aAdaTit  oftfae  notary,  maj  be  read  in  aridenoe.    It  ii  not  neeae^ 
yy  lo  introdnoa  the  notarr,  peiaonalff,  lo  testily.    Sim$  t.  Hmdltg^  1. 

5.  Where  a  bill  of  excfaanse  b  preeented  for  aooeptanoe  or  payment,  idddi  ii 

tefbaed.  i%  if  inffldent  if  the  officer  who  preeenti  it  makee  a  note  at  die  time 
of  the  ncti  iHiieh  oocnrred  on  preeenting  the  bilL  Th^  .formal  plotett  may 
be  drawn  up  afterwards,  at  ti£e  oonTenienoe'  of  the  notary.  AaU^  t.  Do- 
mr,  8S. 

3.  Under  the  laws  of  Mississippi,  a  protest  is  not  essential  to  ^nsiUe  the  indoiaee 

of  an  inland  bfll  of  ezdumge  to  reoorer  the  amount  of  it.  Thestatnle  of 
Mississippi  is  similar  to  the  Exiglish  statates  of  9th  and  lOdi  of  WHliam  m, 
and  3d  and  4th  of  Anne,  and  mnst  reoeiye  the  same  oonstmction  with  tfieaL 
Rid,  ^^ 

4.  Before  those  statutes;  the  faidorsee  cf  an  inland  bQl  had  a  ri^t  lo  recoTer  llie 

amoimt  of  it  from  the  drawer.  This  lig^  was  not  taken  aWay  ly  them ;  bal 
Aer  gare-  an  additional  right  lo  interest  and  damagea.  The  ^wnmni  |sw 
licnt  remains.    Ibid. 

6.  Alttongh  a  new  member  cannot  be  admitted  into  a  nartnerdih>  without  the 

consent  of  all  parties,  Tel  a  person  who  has  obtainea  a  share  tn  the  ooaeeni 
can,  dfter  tibe  partnersnip  has  expired,  maintain  a  salt  in  cfaanoeiy  for  Us 
shfoe  of  the  profits.    Mnikmimm  t.  Clom,  182. 

6.  The  language  of  the  complainant  in  his  bill,'  **lhat  he  became  interested  in  a 

sh^  and  caigo  at  and  from  Gibraltar,"  is  dedsiye  of  the  question  of  time 
wl^n  his  interest  commenced,  and  shows  that  he  had  no  interest  untU  she 
arriTed  at  Gibrsltar.    SmL 

7.  Where  a  master  and  supercargo  was  to  receiye  a  certidn  sum  per  month  as 

wases,  and  a  commission  of  fire  per  cent,  and  also  one  tenth  of  all  the  profits^ 
and  it  was  agreed  diat  tiiese  were  to  be  in  ftiU  of  allserfioes  and  priTikges, 
the  master  im4  snpercaigo  had  no  ri^t  to  traffic  upon  his  own  account,  for 
his  own  benefit    Aid, 

8.  IT  the  master  and  iunercaiKO,  after  the  loss  of  his  first  Tossel,  diarters  anotiber 

and  uses  the  capitel  of  his  partners  in  prosecuting  his  trsde,  infonning  his 
owners  thereof  and  ezpressmg  his  wfllinffness  to  continue  the  business  i^wb 
tibe  same  terms  as  before,  to  which  tibey  did  niot  olject  such  continuanoe  of 
the  business  mnst  be  gorerned  by  the  same  rules  which  regulated  the  trans- 
actions  in  die  first  ship.    Ibid, 

9.  Where  a  ph>missory  note  was  payaUe  to  the  order  of  seyeral  persons,  the  name 

of  one  of  Vhom  was  insertea  Sy  mistake,  or  inadrertently  left  on  when  tibe 
note  was  indorsed  and  ddtrered  by  the  real  payees,  one  of  whom  was  abo  the 
maker  of  the  note,  tibe  indoisee  had  a  rig^  to  recorer  upon  the  note,  although 
the  names  of  all  the  payees  were  not  upon  the  indorsement^  and  had  a  right, 
also,  to  prove  the  fiicts  oy  eridence.  Peats  t.  Dtngk^  190. 
10.  Befoiring  to  the  case  of  tM  Bank  of  the  Metropolis  against  the  New  TCngiand 
Bank,  reported  in  1  Howard,  884,  the  followin^*]nstructions  to  tibe  juxy  upon 
tfie  seconid  trisl  would  hare  carried  out  the  opiiiion  of  this  court,  via.  :  — 

1st  H  upon  die  whole  evidence  before  them,  me  Jury  should  find  mat  tibe  Bank 
of  tibe  Metropolis,  at  the  time  of  Aa  mutual  dealiiigs' between  them,  had  no- 
tice that  the  Commonwealth  Bank  had  no  interest  in  the  bills  or  notes  in 
question,  and  that  it  transmitted  them  for  collection  merely  as  agent,  then  tfie 
Bank  of  the  Metropolis  was  not  entided  to  retain  against  the  New  Btajdand 
Bank  for  the  senml  balance  of  the  account  with.ihe  Commonwealth  Bank. 

9d.  And  if  the  Bank  of  the  Metrqwlis  had  not  notice  that  the  Commonwealth 
Bank  was  merely  an  affent  but  r^aided  and  treated  it  as  the  owner  of  the 
paper  transmitteo,  yet  9ie  Bank  of  the  Metropolis  is  not  entitled  against  the 
real  owners,  unleas  credit  was  given  to  the  Commonwealth  Bank,  or  balanoes 
suffered  to  remain  in  its  hands,  to  be  met  by  the  negotiahle  Pfper  transmitted, 
or  expected  to  be  transmitted,  in  tibe  usual  course  S  the  deali^  between  the 
two  banks. 

3d.  But  If  the  juiy  foqnd,  that,  in  die  dealings  mendoned  in  the  testimony,  dw 
Bank  of  the  Metropolis  regarded  and  treated  die  Commonwealdi  Bank  as  the 
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'-  owner  of  the  negotiable  paper  wUdi  U  tranimitted  fbr  collection,  and  had  no 

^  notice  to  the  contrarj,  aiid,  iqwu^the  credit  of  each  remittanceii  made  or  ai^ 

L  licipated  in  the  ninal  comee  of  deaJiiig  between  tfaem,  balance!  were,  from 

time  to  time,  lofiiBfed  to  remain  in  tltii  handa  of  die  Commonwealth  BaidL,  to 
K  be  mM  by  the  poceeda  of  nidi  negotiaUe  {fp«r,  then  the  Bank  of  the  Me* 

tropolis  18  entitled  to  retain  againat  the  NewKngland  Bank  ibr  tiie  balance  of 
acooont  dne  from  the  Ommumwealdi  Bank.    Ami;  i(f  NbtnpotU  t.  Nmb 


EnglmdBamk,%\%, 
11.  Where  the  holder  of  a] 

^  fame  city  or  town, 

Teriially  or  m  writing, 

or  place  of  bonneia. 
Hie. term  **holder"  indndea  &e  bank  at  which  tiie  note  ia  payable,  and  tiie 

notary  who  may  hold  the  note  as  the  agent  of  the  owner  m  me  pwpoee  of 

-  making  dbnand  and  proteat.    Ibid. 
I*-  IS.  Amemmpimdnmi^Km  the  note,  that  ^  **1iih!dindmer,  J.  P.  Hairiaon,liT^ 

ij  at  'Vlcksbaip^,''  was  not  rafBdent  to  go  to  the  jniy  aa  eridence  of  an  agree- 


^                         A  A.  vTJumv  wo  »«»««  w  »  protested  note  and  the  party  entitled  to  notice  leaide^ 
|.                                  ^  same  dty  or  town,  notice  fhonld  be  giyen  to  me  party  entitled  to  it,  dtfaer 
gl                                 yeriially  or  m  writing,  or  a  writtn  notice  mnst  be  left  at  his  dweUing-honse 
orplaceoffaosiness.    Boiojmo  y.  Arrimi,  S4& 
IS.  Hie.  term •*.-<.. 


ment  iqnm  hk  part  to  reoeiye  notice  thron^^  the  post-offiee.    HM. 
WbereapromissoiTnote,payaUetoailim,waAsiffned  by  one  of  ih 
in  tibe  firm  togemer  wUa  two  other  persons,  and  suit  was  broo^ 
agidnst  tiiese  two  other  perMns  in  the  name  of  tiie  payeepartner.  imon  tlie 


14.  Where  a  promissoiT  note,  payaUe  to  a  ilim,  was  siffned  by  one  of  the  partners 

1-  *v^  A —  . x^  ^^  j,^  ^l3^  persons,  and  suit  was  broa^^  iq>on  it 

other  perMns  in  the  name  of  the  payeepartner.  mxm  the 

>te  was  intended  for  his  indiyidnal  bendlt,  and  diat  the 

fiisertion  of  the  name  of  tibe  firm  as  payees  was  an  enor,  it  was  deariy  his 


^.  in  tibe  firm  together  - 

^  eronnd,  that  tibe  note  was  intended  for  his  indiyidnai  IwnAt,  ami  ^  the 

msertion  of  the  name  of  tibe  firm  as  payees  was  an  enor,  it  was 

1^  doty  to  proye  soch  enor  npon  tiie  tiisL    McMkhm  y.  Wdiby  S9S. 

'  15.  If  tiiese  two  other  peisons  were  merdy  snreties  (a  &ct  ibr  the  Jnry),  proof  of 

'  sodierror  woold  not  make  them  liaSle  beyond  the  terms  of  thor  contract, 

nnless  they  were  priyy  to  and  agreed  to  the  same.  NdtheraconrtofUwnor 
equity  will  lend  its  aid  to  afibct  sureties  beyond  tlie  plain  and  necessary  im- 


' '  port  of  thdr  nndertakinff.    This  is  the  doctrine  of  this  coort,  of  tiie 

^^  courts,  and  of  Snffland.    aid. 

Ifi.  The  payee  partner  naying  bronght  into  the  eyidence  tiie  teims  iqKm  wUdi  the 
was  dissolyed,  by  which  it  i^ipeared  to  be  his  dnty  to  coUeet  the 


^  assets,  par  tiiedd>ts,  and  settle  tiie  concerns  of  the  partnershfa).  it  was  comte- 

f  tent  for  tne  Jniy  to  Judge  whether  tiie  note  was  giyen  proyidonally  and  de- 

^  signed  to  abide  tiie  settiement  of  the  alhirs  of  the  finn,  and  if  so,tiienit 
becahie  necessary  for  tiie  payee  partner  to  proye  the  ftdflfanent  of  tiiese  duties 

'  before  any  right  of  actkm  upon  tiie  note  accmed  to  him.    Ibid, 

l>  17.  The  note  being  drawn  by  one  of  the  partners  payable  to  his  own  finn,  tids 

f  .  drawer  partner  was  entitled  to  one.  hatf  of  it,  and  the  obligation  of  the  safeties 

If  wsii  diminished  jifDeEMto.    Jbid, 

C0K8TXT UTIOKAL  LAW. 

1.  The  dedsiona  of  tids  court  in  Qroyes  v.  Slan^ter,  15  Peters,  449,  and  Bowan 
V.  BonudSi  5  Howard,  134,  again  affirmed.    SimM  y.  AndZcy,  1. 

2.  Under  the  Jcttt  resolutions  of  Congress,  proyiding  for  the  annezation  of  Texas 
\  to  the  Umted  States,  tiie  officers  of  the  nary  of  Texas  did  not  pass  into  the 
^  nayal  service  of  the  tTnited  States.    Thetxansforof  the  nayy  of  Texas  related 

exdnsiydy  to  tiie  ships  of  .war  and  theur  armaments.    Braikanr  y.  Muotiy  9S. 

3.  A  mandamns  against  tae  Secretary  of  the  Nayy  will  not  lie  at  the  instance  of 
an  officer  to  enforce  tito  payment  of  his  pay.    mi. 

4.  Where  a  bank  was  chartered  with  power  to  *'haye,  possess,  recdye,  retain,  and 
enjoy  to  themsdyes  and  thdr  socoes8or3,  lands,,  rents,  tenements,  heredita- 
ments, goods,  chatteb,  and  efibcts  of  what  kind  soeyer,  nature,  and  quality, 
and  the  same  to  grant,  demise,  alien,  or  dispose  of  for  the  gjood  of  tiie  Dank,*^ 
and  also  "  to  recdye  money  on  deposit  and  pay  away  the  same  free  of  ex- 
pense, discount  bills  of  exdianffe  and  notes,  and  to  make  loans,"  Ac,  and,  in 
the  course  of  business  under  tills  charter,  the  bank  discounted  and  hdd  prom- 
issovT  notes,  and  tiien  the  legislature  of  the  State  passed  a  law  declaring  tiiat 
*  It  shall  not  be  lawful  for  any  bank  in  the  State  to  transfor,  by  iodorsMnent 
or  otherwise,  any  note,  UU  receiyable,  or  other  eyidence  of  debt:  and  if  it  shall 
appear  in  eyidence,  upon  the  trid  of  any  action  upon  any  sudi  note,  bill  re- 
cemble,  or  other  eyidence  of  debt,  that  tiie  same  was  transferred,  die  same 
shall  abate  upon  theplea  of  tiie  defendant,"— tiiis  statute  confiicte  with  tiie 
Constitution  of  tiie  United  States,  and  is  yoid.    P&Mlsri*  i^cmi;  y.  iSSbiv,  801. 

5.  A  decree  of  tiie  CSrcnitOmrt  of  Bhode  Island  affirmed,  whidi  was  a  Juog^ 
upon  a  libd  m  jptrmmm  agdnst  a  steamboat  company  for  tiie  loss  of  spede 
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carried  in  their  boat  bj  one  of  the  penons  called  "expreas  cairien,"  and  lost 
by  fire  in  Lonff  Island  Sound.    Nsw  Jen^  Steam  Naangatiom  Gm^foay  t. 

6.  A  bridge,  held  bj  an  incorporated  eompanj,  under  a  diarter  fimn  a  State,  may 

be  condemned  and  taken  as  port  ot  a  public  road,  mirier  the  laws  of  tiiat 
State.     West  River  Bridge  Company  r.  Dix  et  al,,  507. 

7.  This  charter  ynm  a  contract  betw  en  the  State  and  the  company,  bot,  like  all 

private  rip;ht8,  it  is  subject  to  the  right  of  eminent  domain  in  the  State.    Ibid. 

8.  Hie  Constitation  of  the  United  States  cannot  be  so  construed  as  to  take  away 

this  right  from  the  States.    Ibid, 

9.  Nor  .doM  the  exercise  of  the  right  of  eminent  domain  interfere  with  the  tnrio- 

lability  of  contracts.  All  property  is  held  by  tenure  from  the  State,  and  all 
contracts  are  made  subject  to  the  right  of  eminent  domain.  The  contract  is, 
therefore,  not  riolated  by  die  exercise  of  the  riffht.   Ibid. 

10.  The  Constitution  of  the  United  States  intended  to  prohilnt  all  such  laws  im- 

pahing  the  obligation  of  contracts  as  interpolate  some  new  term  or  condition, 
foreign  to  the  original  agreement.    Ibid, 

11.  Property  held  by  an  incoi^Kyrated  company  stands  upon  the  same  footing  with 

that  held  by  an  indiridual,  and  a  franchise  cannot  be  distinguished  from  other 
property.    Ibid, 
KVIDBNCE. 

1.  Under  a  plea  of  non  osftoiiptse,  testimony  cannot  be  reoeired  rdadng  to  Ae 

residence  of  a  party  and  boanng  upon  the  jurisdiction  of  the  court  Stmt  t. 
HumUeif,  1. 

2.  For  the  rules  of  eyidence  respecting  maniage,  see  BCabkiaob. 

EXECUTORS  AND  ADMINISTRATOKS. 
1.  The  rule  respecting  abatement  is  this.  If  the  person  charged  has  receired  no 
benefit  to  lumsclf  at  the  expense  of  the  sufferer,  the  cause  of  action  does  not 
survive.  But  where,  by  means  of  the  offence,  property  is  acquired  iHudi 
benefits  Uie  testator,  there  an  action  for  the  property  survives  against  tiie  ex- 
ecutor.    United  SUJes  v.  Dcmiel^  11. 

3.  As  to  the  form  of  action,  none  will  lie  at  common  law  against  an  executor, 

where  the  eeneral  issue  plea  is  ^  not  guilfr.*'    Ibid. 
■'}.  An  action  of  debt  wHI  not  lie  against  an  aoministrator,  in  one  of  titete  UniteH 
States,  on  a  judgment  obtained  against  a  d^cront  administrator  of  the  same 
intestate,  appointed  under  the  authority  of  another  State.  Stacj/  v.  TkroMker,  44. 
t.  '^e  doctrine  of  privity  examined.    Ibid. 
.lURISDICTION. 

1.  Under  a  plea  of  non  assumptii,  testimony  cannot  be  received 'relating  to  the 

residence  of  a  party  and  bearing  upon  tiie  jurisdiction  of  the  court  Sons  v. 
Hundley^  1. 

2.  If  a  plea  to  the  jurisdiction  and  a  plea  of  non  assumpeit  be  put  in,  and  tiie  issue 

be  made  Up  on  the  latter  plea  only,  no  notice  being  taken  of  the  form^,  and 
upon  thi.s  state  of  the  pleading  the  cause  goes  on  to  trial,  the  plea  to  dlie 
jurisidictiou  is  considered  as  waived.    Bad^  v.  Dozier^  23. 

3.  Although  the  dodamtion  began  witii  an  averment  that  tiie  drawer  and  indor- 

ser  were  citizcnc  of  the  same  State  (which,  of  course,  would  oust  tiie  jnzis(l*^c- 
tion  of  the  Ciitmit  Court),  yet  as  it  afterwards  averred  that  tiie  indorser,  who 
was  also  the  payee,  was  an  alien  and  citizen  of  Texas,  this  was  sufficient  to 
maintain  the  jurisdiction.    Ibid. 

4.  Whei^  a  declaration  contained  spedal  counts  upon  promissory  notes,  and  also 

the  coBUtton  »oney  counts,  although  tiie  jurisdiction  of  the  court  iras  not  ap- 
partot  upon  %t  special  counts,  yet  the  money  counts,  sustained  by  evidence, 
might  hat  teen  sufficient  to  sustain  it;  and  tiiis'  court  will  presume'  such 
evidence  tb  have  been  given  if  the  record  is  silent  upon  the  subject,  and  if  no 
objection  was  made  to  tiie  jurisdiction  in  the  progress  of  llie  trial.  Bank  of 
Vnikdabftee.r.  Mm,  81. 

5.  Judgment  having  hxm  zend«xed  for  the  plaintifft,  it  was  not  competent  for  tiie 

cooxt  bd^w  to  strike  out  the  jttd(;ment  at  the  next  term,  on  tne  ground  of 
Aippeeed  wmflt  of  jurisdiction.    JDnd. 

6.  The  powenof  a  court  over  its  records  and  judgments  examined  and  stated 

7.  Where  it  isievidenf,  from  the  record,  that  tiie  whole  case  has  been  sent  jxp  tc 

this  court,  upon  a  certificate  of  division  in  opinion,  the  case  must  be  dismiss- 
ed for  want  of  jurisdiction.    NsmithY.SkAkM,  41. 
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8.  An  action  of  debt  will  not  lie  agunst  an  administrator,  in  one  of  theie  United 

States,  on  a  judgment  obtained  against  a  difibrent  administrator  of  the  sanv 
intestate,  appointed  under  the  anthority  of  another  State.  Stacy  t.  2%tu&- 
0r,44. 

9.  The  doctrine  of  prHty  examined.    Ibid, 

10.  The  act  of  Congress,  passed  on  the  27th  of  Febmarr,  1801  (2  Stat,  at  Lane, 

103),  authorizes  a  wnt  of  error  from  this  court  to  ue  Circuit  Court  for  mfi 
District  of  Columbia  in  those  cases  onlj  where  there  has  been  a  final  judg- 
ment, order,  or  decree  in  that.court.     Van  Neu  t.  Van  Ntet^  62. 

11.  Where  the  Orphans'  Court  directed  an  issue  to  be  sent  for  trial  in  the  Circuit 

Court,  which  issue  was, "  whether  the  petitioner  was  the  widow  of  the  deceas- 
ed or  not,*"  and  the  Cbcuit  Court  proceeded  to  try  the  issue,  and  the  jury, 
under  the  instructions  of  the  court,  found  that  the  petitioner  was  not  the  wid- 
ow, exceptions  to  these  instructions  cannot  be  reviewed  bj  this  court  on  a 
writ  of  error.    Dnd. 

12.  The  certificate  of  the  finding  of  the  jury,  transmitted  by  the  Circuit  Court  to 

the  Orphans'  Court,  was  no.  such  a  final  judgment,  order,  or  decree  as  is  in- 
cluded within  the  statute.  After  the  reception  of  the  certificate,  the  Orphans' 
Court  had  still  to  pass  a  decree  in  order  to  setde  the  rights  of  the  parties. 
Ibid. 

13.  An  order  of  the  District  Court,  sustaining  %  demurrer  to  a  petition  because  it 

was  multifarious,  and  because  the  names  of  the  persons  claiming  or  in  pos- 
session of  the  land  which  the  petitioners  alleged  to  belong  to  them  were  not 
set  forth,  was  not  a  final  judgment  or  decree  from  which  an  appeal  lies  to  this 
court    Heirs  of  De  Armas  y.  Uiiited  States,  103. 

14.  Where  on  individual  has  resided  in  a  State  for  a  considerable  time,  being  en- 

gaged in  the  prosecution  of  business,  he  may  well  be  presumed  to  be  a  citizen 
of  such  State  unless  the  contrary  appear.  And  this  principle  is  strengthened 
when  the  indiTidual  lives  on  a  plantation  and  cultivates  it  with  a  large  force, 
claiming  and  improving  the  property  as  his  own.    Sheitan  v.  Tiffin,  164. 

15.  On  a  change  of  domicile  from  one  State  to  another,  citizenship  may  depend 

upon  the  intention  of  the  individual.  But  this  intention  may  be  shown  more 
satisfactorily  by  acts  tiian  declarations.  An  exercise  of  the  right  of  suffirage 
is  coticlusiye  upon  the  subject;  but  acquiring  a  right  of  suffirage,  accompanied 
bv  acts  which. show  a  permanent  location,  unexplained,  may  be  sumoient. 

16.  The  facts,  that  the  party  and  his  wife  were  residents  of  Louisiana  for  more  than 

two  years  before  thecommefteement  of  the  suit;  that  he  was  absent  only 
once,  on  a  visit  to  a  walwing-pUice ;  that  he  resided  the  greater  part  of  tiie 
time  on  a  plantation  wfaidi'Ju  cl^im^  as  his  own;  that  he  constructed  upon 
it  a  more  secure  and  comforta'blQ  dwelUng-housfe ;  that  he  observed  to,  a  wit- 
ness that  he  considered  himself 'a  re8ident,'-ra)re  sufficient  to  justiifyUie.  Cir- 
cuit Court  of  Loui»ana  in*  exercising  jurisdiction  in  a  suit  lurought  against 
that  party  by  a  citizen  of  Missouri.    Ibid, 

17.  A  judpnent  of  a  State  court,  that  the  debt  had  beeu  extinguished,  ^en  in  an 

action  wliich  was  not  brought  for  the  recovery  (^.the  debt,  and  wkioh  action, 
moreover,  had  been  discontinued  by  the  plaintsflT,  cannot  be  set  up  in  bar  of 
proceeding  in  the  Circuit  Court  for  the  recovery  of  the  debt,.whicn  proceed- 
vof^  had  been  commenced  when  the  judgment  of  the  State  codrt  was  given. 
lout. 

18.  What  are  final  decrees  from  which  an  appeal  will  lie,  and  what  are  not.    For- 

gay  V.  Conrad,  201 . 

19.  Where  the  Circuit  Court  decreed  that  the  complainants  were  entitied  to  two 

sevenths  of  4;crtain  property,  and  referred  the  matter  to  a  master  in  chancery 
to  take  nnd  report  an  account  of  it,  and  then  reserved  all  other  matters  in 
controversy  between  the  parries  until  the  coming  in  of  the  master's  report, 
this  was  not  sucH  a  final  oecree  as  can  be  appealed  from  to  this  court,  l^er- 
kins  V.  Foumiquet,  206. 

20.  A  decree  of  the  Circuit  Court,  setting  aside  a  deed  made  by  a  bankrupt  before 

his  bankruptcy;  directing  the  trustees  under  the  deed  to  deliver  over  to  the 
assijnico  in  iMinkruptcy  all  the  property  remaining  undisposed  of  in  their 
hands,  hut  without  deciding  how  far  the  trustees,  might  be  liable  to  the  as- 
signee for  the  proceeds  of  sales  previously  made  and  paid  away  to  the  cred- 
itors ;  directing  an  account  to  be  mken  of  these  last-mentioned  sums  in  order 
to  a -filial  ilecree^ — is  not  such  a  final  decree  as  can  be  appealed  from  to  this 
court.    P*>Hinm  v.  Ckriatian,  209. 
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1.  ItwaseirortoteTtllMooiiftnustkttofaiiiortgagetotiM^^    Iliidiedii^ 

of  the  court  tooomtnie  all  wrtoten  iiwtniiiiaiiti  gtrca  In  endonoe,  m  «  qoe*- 

tionofUw.    UmledStaim'r.  Bodge,  279. 
S.  The  onettkm  ivlietfaer  or  not  a  liffMr  of  a  pnomiaoiT  note  wm  m  amntw  |t  a 

flustfortibejuT.    JleJfidbm t.  ITiaft, S9S. 
a.    ^Ir^,  ***ftht*  ft  »fff  g'-'^tn  fr?T?"'in?i'r!'j  tA  ikiilft  ihir  irtrttiwiimit  of  a  pwttwr 

ahip.    iUeK. 

LAin>8,  FUBUa 
1.  Whtto  the  holder  of  a  prefnmtkm  r!^  to  loti  ^Jf^  to>wn  of  Doboqne  add 
them  to  another  penoOf  the  fteti,  that  the  Tendorliad  reoeiTed  certiflcataa  of 
his  riflfat,  althonm  the  land-offloen  were  not  eatisfled  with  their  •nfide&ejr, 
and  that  the  Tendor  acted  as  tiie  nndispnted  owner:  were  tiificiettt  to  nas»- 
*^^  rfW  In  «.  «p«««ng  W.«ie  to  b.  good.   BSr7. 

i.  The  reHnqniihment,  hj  the  Tuador.  of  his  tide  to  the  United  Statei,  widi  a  , 
Tiew  to  a  pohtto  sale  and  coiapletkm  of  his  title,  was  not  frandalent  towarda  ' 
tih}  rendee,  if  it  was  the  pnrooee  of  tibe  Tindor  to  enahle  himself  to  cooraj  a 
neilbct  tide  to  his  Tendee.    IM 

S.  I(at  die  pnhUe  sale,  the  Tendee  himself  hecame  the  pnrchaser,  he  hecama  a 
trustee  rar  his  orighial  vendor;  and  U;  at  die  pabUe  sale,  die  original  Tender 
became  die  pinduMer,  die  dtlelmred  to  drtbensdt  of  his  Tendee.    iUL 

LBGACT. 

See  Chaxoxst. 

LOUISIANA. 

SeeMjUMHALa. 
CHAircnT. 
MjLUtiAon. 
1.  AlUiongh  bj  die  code  of  Louisiana  a  person  holding  propertj  br  sale  fttm  a 

donee  of  an  ezoessiTe  donation  is  lialde  to  the  finoea  heironlj  aner  an  esecn- 

don  first  had  against  the  property  of  the  donee,  yet  this  rule  does  not  applj 

to  cases  where  die  sale  was  inade  without  any  aiidioiitj,jadiQial  or  odierwiae. 

PatUrmm  r.  Oamm^  550. 
i.  Where  sales  are  made  widiont  this  anthoritf,  die  pindiaser  is  presmned  to  hare 

nodce  of  it    1^  in  his  dntr  to  inquire  wnether  or  not  the  requisitions  of  law 

were  complied  with.    IkitL 
S.  The  statute  of  limitadons  which  was  in  force  when  the  suit  was  brou^  is  dial 

wliichdetermines  theri^tofaparty  toBue.    IhUL 
4.  By  the  Louisiana  code  of  1808,  a  deceased  person  oould  not,  in  1811,  dinose  of 

more  than  one  fifth  of  his  proper^,  'imai  he  had  a  diild.    Hie  diila  is  die 

forced  heir  fn  die  remaining  ibur  fifths.    Ibid, 

MABRIAQK 
1.  T9  here  a  maniage  took  pkM  in  Pemisyinaiia,  it  must  be  proved  hr  die  laws  of 

Fennsylfania.    In  tibat  State  it  is  a  dTH  contract,  to  oe  oompfeted  by  asry 

words  in  the  present  tense,  without  regard  to  form,  and  erery  tntendment  & 

made  hi  fiitTor  of  kgidma^.    PtiUermm  t.  Oamm,  550. 
a.  A  marriage  may  be  prored  oy  any  one  who  was  present  and  can  Idoitiiy  the 

parties.    If  die  ceremony  be  performed  by  a  penon  habited  as  a  jnlest,  and 

per  verba  depreeenti,  the  person  performfaig  die  ceremony  must  be  presumed 

to  hare  been  a  dsrgyman.    IbUL 
8.  If  the  ftct  of  marriage  be  prored,  nodiing  can  fanpugn  the  l«gitimacrof  tfie 

issue,  short  of  die  proof  of  focts  shownig  it  to  be  fanpossihle  diat  die  nusbaLa 

could  be  the  ftoher.    Ibid. 

4.  By  the  laws  of  Louisiana  and  Pennsylvania,  a  maniage  between  a  woman  and 

a  man  who  had  then  anodier  wifo  Urinff  was  TOid,  and  the  woman  could 
manr  again  widiout  waiting  for  a  judidu  sentence  to  be  pronounced  dedsr- 
inff  me  msirriage  to  be  Toid.    Ibid. 

5.  If  ihe  does  so  marry  again,  and  the  yaliditT  of  her  second  marriage  be  con- 

tested, upon  the  gtound  that  she  was  unable  to  contract  it  becaase  die  first 
marriaffe  was  legal,  it  is  not  necessary  for  her  to  produce  die  record  of  the 
ooinicion  of  her  firrt  husband  for  bigamy.  The  burde^  of  proof  Ues  iraon 
those  who  make  these  otjecdons  to  the  second  manriage,  itnd  die  dedaratfens 
of  the  bigamist,  duu  he  had  a  flrrt  wife  ttfiag  when  ne  married  theleoond, 
am  eridrace.  Ibid, 
6*  "Wlifti^in  the  progress  of  a  suit  bi  equity,  a^pesdoftof  pedigree  ailMi;  and  diere 
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li  proof  «iioiii^  111  the  opinto  of  tlweovtilOiMdbliBli  tiie  numciige  of  the 
anooMor,  the  preramptkm  of  kw  li  that  »  flht&.bcn  aftsr  the  nuuriiage  |i 
legitimate,  and  h  wUl  be  inomiibent  OQ  hln  who  deniei  H  to  dlepoDTo  It, 
atttoofth  m  eo  doing  he  mkj  hzrt  to  prore  a  nogatlva.  JIbiUL 
7.  Ahhoogn  Ihe  generaTimle  It  toat  a  person  eannol  be  aibctod,  mnoh  lest  oon- 
Tieteo,  br  any  eridence,  decree,  or  hidgment  to  wfaidihe  waa  not  actaallj  or 
In  oonalaefaaon  of  law  pArr^  yet  It  baa  been  eo  Ikr  depaited  froin  m  tiuK 
wfaererer  upotation  womd  oe  arimiiiible  eridenoe,  there  »  Tecdiot  betweefi 
itnogera  in  a  fbrmer  action  ia  eridence  alio.    Ibid 

MATOHAM,  UHirKBD  STATES. 
I.  The  decifion  of  «iit  court  in  the  caae  of  Qwin  v.  Bieedlote,  8  How.  M,  re- 
viewed and  ooiijrmed,  via.  :--- 
That  nnder  a  smite  of  MIssiseippI,  relating  to  aheriib,  a  sunmaij  proeesi 


against  a  marshal  mi^^be  nsorted  to,  in  order  to  ei^broe  Um  pa^aent  of  a 


Mit,interest»  and  costs,  for  which  he  was  liable  bj  reason  of  his  detell;  that 
tiie  odorta  of  the  United  States  could  not  enforce  the  payment  of  a  penalty 
Imposed  by  the  3tote  laws  in  addition  to  the  BKmey  «ie  on  the  execntion ; 
that  a  manha)  and  his  sureties  coold  not  be  ptoceededagahist,Joln4ri  in  dds 
sommaiy  way,  bat  they  most  be  sned  ••  mrectsd  by  the  act  Of  ODngress. 
Cfwm  T.  Bartimy  7. 
Aaj  excess  of  interest  awarded  orev  and  abore  the  ligel  rale  is  a  penalty,  and 
comes  wiAin  tiie  abofe  role.  Ibii. 
X  An  action  op  tiie>case  will  not  lie  against  the  aseeators  of  »  deceased  manhal, 

phMsed  in  thf  '  '  *  


where  ezecntions  had  been  phMsed  in  the  hands  of  the  manhal,  and  folse  re- 
tnmsmade  oq  some  of  tham,  and  imperfool  and  Iwnfflcisnt  entries  onoters. 
VmttdStatmr.Damd,  II, 


4.  BytheUwsofLoaisiana,debtBwhldkaiiednetoadetadaat,t 

ezecntion  has  issued,  may  be  seised  and  aold.    Bnt  thiynuisc  flrsl  be  ap- 
praised at  tlieir  cash  Talne»  and  if  two  thiidi  cf  aneh  appraieed  Tate  is  not 
udjtibedieriffmqsta^ioorm  the  sale  and  agabadfwtiseaepio^         OAmt 
.T.  aOmimtm^  14. 
6.  TUs  mode  of  proceedhig  was  adopted  by  a  rale  of  the  CIroait  Comt  of  the 

United  States,  and  was  Oerefore  obligatory  iqpon  the  marshal    Oid. 
t.  Where  the  marshal  made  a  sale  of  some  promissoiTnoteeseeared  by  inortgage, 
widioat  an'^praisement,  and  sold  them  for  lesa  than  one  third  of  tWramoont, 
the  sale  was  Toid.    /M- 
MABTLAKD. 

See  Chahobbt. 
lOSSISaiFPL 

See  OovariTvmMiAL  Law. 

CoMkanoiAL  Law. 

PATENT. 
1.  When  a  case  is  ssnt  to  tfds  court  nnder  the  diaorstion  conforre  i  opon  the  court 
below  by  the  seirentesnth  section  of  the  act  of  Jsly  4,  1896  (Patent  Law).  8 
Statotes  at  Large,  184,  die  whole  case  comes  np,  and  not  a  fow  points  only. 

a.  irayj^gerfflcarion  oonstitntes  a  part  of  a  patent,  and  they  most  be  construed 

8.  Bmeisont  patent  for  **  certain  improrements  in  the  steam-engine,  and  in  the 
mode  of  propdilag  tiierswith  eitiior  tcmcIs  on  the  watbr  or  carriages  on  the 
lend,"  decided  not  to  corer  more  ground  than  one  patent  on^  to  coTcr,  and 
to  be  tuiBdently  dear  and  certain.    Jhid, 

4.  A  patentee,  whose  patent^ri^t  has  been  Tidaied,  may  reoorer  damages  for  such 
infringement  for  Ae  time  whidi  interrsned  between  the  destruction  of  the 
patenioAoe  byfoce,  bt  1886,  and  the  restOnUfcm  of  the  records  nnder  the  act 
ofMarehS,  1887.    Ibid, 

PLBAS  AKD  PLEADING. 
1.  Under  a  plea  of  aoa  oMioiiMir,  testimony  cannot  be  received  relating  to  the  rest- 
dnce  of  a  par^  and  bearing  upon  the  jurisdiction  of  the  court  *  8im$T. 
Bimdltjf,  1. 
%  No  action  will  lie,  at  common  Uw,  against  an  executor,  whore  the  general  issue 

pleals  ^'notgniltf**    CUCfrf  States  t.  ZXmui,  11. 
8.  Ifnpleatolhe  Jurttdictionandapleaof  ii(«atMtfliptdbeputin,andtheissue 
be  made  up  on  the  latter  plea  only,  no  notice  being  taken  of  the  former,  and 
TOL.  VI.  53 
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upon  this  state  of  the  pleadings  the  canse  goes  on  to  trial,  the  plea  to  dM  ja- 
nsdiction  is  considerea  as  waived.    BaUof  y.  Dazier^  33. 

4.  Although  the  declaration  began  with  an  ayennent  that  the  drawer  and  indor- 

ser  were  citizens  of  the  same  State  (which,  of  conrse,  wonld  oust  the  jnriMlic- 
tion  of  the  Circuit  Coort),  yet  as  it  afterwards  averred  that  Uie  indorser,  who 
was  also  the  pa^ee,  was  an  alien  and  citizen  of  Texas,  tins  was  soffide&t  to 
maintain  the  jonsdiction.    Ibid. 

5.  Where  »  declaration  contained  special  oounu  npon  pmmisdory  notes,  anil  also 

the  common  money  connts,  although  the  jurisdiction  of  the  court,  was  not 
apparent  upon  the  special  counts,  yet  the  money  counts,  sustained  by  eri- 
-  denoe,  might  have  .been  sufficient  to  sustain  it;  and  this  court  will  presiune 
such  evidence  to  have  been  civen  if  the  record  is  silent  upon  the  subject,  and 
if  no  objection  was  made  to  Uie  jurisdiction  in  the  progress  of  the  trial.  BtaJc 
of  UnUedStatmy.Moea,  SI. 

6.  iVliere  a  wife  sought  relief  bv  a  bill  in  chancery  from  a  mortgage  of  her  sepa^ 

rate  nroperfy,  it  itiras  no  objection  to  the  bill,  as  a  rule  of  Reading,  that  tfm 
bus  and  was  made  a  party  to  it  with  the  wife.  He  acts  only  as  her  procketM 
ami,    JSsm  t.  Heath,  2S8. 

7.  The  statutes  of  Iowa  provide  a  mode  for  taking  bills  of  exceptions,  by  direct- 

ing that  they  shall  be  tendered  to  the  judge  for  his  signature  during  the  v^pg- 
ress  of  the  trial,  although  judses  may,  and  often  do,  sign  biUs  of  exception, 
tmaopmtimCf  after  the  mal.  .  Sheppard  v.  WUmm,  260. 

8.  Such  is  also  the  English  prartice  under  the  Statute  of  Westminster  2,  and  sncli 

is  the  practice  recognized  by  this  court.    Ibid, 

9.  Therefore,  where  a  Mil  of  exceptions  was  si^ed  two  years  after  ih^  trial,  the 

Supreme  Court  of  Iowa  were  right  in  striking  it  out  of  the  record.    Ibkl. 

10.  Where,  after  verdict,  a  motion  was  made  for  a  new  trial,  which  was  held  under . 

a  oontinuancei  and  an  entry  was  afterwards  made  that  the  motion  waa  over- 
ruled, and  judgment  entered  on  the  verdict,  but,  at  the  time  of  such  entry  and 
judgment,  the  court  was  not  legally  in  session,  it  was  no  error  in  the  court,  at 
a  subsequent  and  regular  term,  to  treat  the  entry  tints  Irre^^ularly  made  as  a 
nullity,  to  decide  the  motion,  and  enter  iq>  judgment  according  to  the  verdict. 
Ibid, 

11.  The  difference  between  this  case  and  that  of  the  Bank  of  the  United  ^States  v. 
^  Moss  (6  Howard,  31 )  pointed  out    Ibid, 

12.  A  continuance,  relating  back,  may  be  entered  at  any  time  to  effect  the  pur- 

poses of  justice.    Ibid. 

13.  Where  the  bill  of  exceptions  appears  upon  its  face  to  have  been  r^larly  taken, 

the  court  cannot  presume  against  the  record.    Umted  Statm  v.  Madge^  279. 

14.  A  motion  for  a  new  trial  waives  the  right  to  a  writ  of  error  in  those  drcoits 

only  where  the  courts  have  adopted  a  rule  to  this  eflect;  and  in  those  circuits 
the  right  should  be  waived  upon  the  record,  before  the  motion  for  a  new  trial 
is  hem.    Ibid. 

15.  The  practice  in  Louisiana  allows  the  sureties  to  be  «ued  without  joining  the 

principal.    Ibid. 

16.  Where  the  plaintiff  excepted  to  the  opinion  of  the  court,  which  opinion  was 

more  adverse  to  the  defendants  than  to  the  plaintiff,  this  conzt  will  not,  at  the 
instance  of  Uie  plaintiff,  reverse  the  judgment,  although  there  may  have  been 
error  in  the  instructions,  provided  thiat  error  consisted  in  giving  the  plaiotifr 
too  much.    McMicken  v.  Webb,  292. 

PRACTICE. 

See  Marshals. 

Plbas'and  Plxadiito. 
^1.  The  continuance  of  a  cause,  or  the  refusal  to  continue  it,  rests  in  the  sound 
discretion  of  the  court  in  which  the  motion  is  made,  and  cannot  be  reviewed 
by  writ  of  error.    Sinu  v.  HumB^,  1 . 

2.  No  action  will  lie,  at  common  law,  against  an  executor^  where  the  seneral  issue 
plea  is  ""  not  guilty."    Uniud  Statei  v.  Daniel,  11. 

'^.  By  the  act  of  May  23d,  1828  (4  Statutes  at  Large,  284),  relathig  to  private  land 
daims  in  Florida,  appeals  flrom  the  Superior  Cpurt  of  the  Territory  of  Flor- 
ida are  Igovemed  by  the  laws  of  1789  and  1903.  Villabolosr.  United  iSkatai,  81. 

4.  Therefore,  where  an  appeal  was  not  made  in  open  court,  and  at  the  term  at 
which  the  final  decree  was  passed,  a  citation  was  necessary,  wMch  must  be 
siprned  by  ajnd^,  and  not  by  the  clerk.  See  United  States  v.  Hodge,  3  How- 
ard, 534.    Aid. 
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FRiLCTICE  {Gmtumed). 
5.  The  ad  of  1898,  aboTe  mentUmed,  allowed  appeals  to  be  proaecated  within 
four  months,  and  placed  them,  in  other  respects,  npon  the  same  fiioting  with 
writs  of  enor  under  the  act  of  1808.  Wnt9  of  error  a|id  citations  are  retmn- 
able  to  the  tisnn  ol  the  appellate  court  next  following;  and  unless  the  writ 
and  citation  are  both  served  before  the  term,  the  case  is  not  removed  to  the 
appellate  court.  Ilfid. 
^.  Consequently,  where  there  was  onl j  an  entry  of  an  appeal  In  the  cleric's  office, 
and  no  citation  senred  within  four  months,  the  appeal  was  not  regolarij 
brouffht  up,  vad  must  be  dismissed  on  motion.    Rut, 

7.  The  Mil  section  of  the  act  of  S6th  May,  1824,  relative  to  the  action  of  the  At- 

torney-Qeneral  in  cases  of  i^peal,  is  only  directorjr,  and  its  non-obeenranoe 
does  not  vitiate  an  appeal,  provided  it  be  taken  bv  the  district  ajttomeT  and 
sanctioned  in  this  court  by  the  Attomey-Genend.  United  Stales  v.  cWy, 
106. 

8.  An  attorney  or  solicitor  cannot  withdraw  his  name,  after  it  has  been  entered 

upon  the  record,  without  the  leave  of  the  court,  and  the  service  of  a  dtatioif 
npon  him,  in  case  of  ^peal,  is  as  valid  as  if  served  Oi   the  party  himself. 

9.  llie  opinion  of  the  court  in  Ihe  case  of  Villsbolos  v.  The  United  States  {antey 

p.  81)  again  asserted;  via.  that  the  appellant  must  prosecute  his  appeal  to  the 
next  succeeding  term  of  this  courts  and  whenever  the  appeal  is  taken  by  en- 
tering it  in  the  clerk's  office,  the  adverse  party  must  be  ated  to  appear  at  that 
time.    ML 

10.  Therefore,  where  an  appeal  was  filed  in  the  cleric's  office  in  November,  1846, 

and  there  was  no  citation  to  the  adverse  party  to  appear  on  the  7th  of  De- 
cember, 1846  (the  commencement  of  the  succeeding  term  of  this  court),  the 
case  was  not  removed  upon  that  apneal.    Ibid. 

11.  A  party  may  take  a  second  appeal  where  the  first  has  not  been  legally  prose- 

cuted.   But  ip  the  present  case,  the  order  of  the  court  cannot  be  construed  as 
a  grant  of  a  second  appeal.    UmL 
19«  The  appeal  must  therefore  be  dismissed,  on  motion.    Rid. 

13.  The  attention  of  the  Circuit  Courts  called  to  the  propriety  of  merely  announ- 

dug  ^eir  opinion  in  an  interiocutonr  order,  and  witoholding  a  decree  setting 
aside  titles  and  conveyances  until  tbe  case  is  ready  for  a  final  decree.    Fct' 
jMf  V.  Conrad^  901. 

14.  llie  differ^mce  between  English  and  American  practice  upon  tiiis  subject  ex- 

plained.   Rid, 

15.  Wbera  the  defendants  claimed  separate  pieces  of  property,  conveyed  at  differ- 

ent times  l^  separate  conveyances,  and  the  decree  against  them  was  several, 
it  was  not  necMsarv  for  all  to  join  in  an  appeal.    Rid. 

16.  Where  the  Circuit  Uourt  decreed  that  the  complainants  were  entitled  to  two 

sevenths  of  certain  property,  and  refezred  the  matter  to  a  master  in  chancery 
to  take  and  report  an  account  of  it,  and  then  reserved  all  other  mattem  in 
eontzoversy  between  the  parties  until  the  coming  in  of  Ike  master's  report, 
tills  Was  not  such  a  final  decree  as  can  be  appeals  from  to  this  court.  Psr- 
hiu  V.  Foumiqv^  206. 

17.  A  motion  for  a  new  trial  wai>ds  the  right  to  %  writ  of  error  in  those  circuits 

only  where  the  courts  have  adopted  a  rule  to  this  effect;  and  in  those  drcnits 
the  right  should  be  waived  upon  the  record,  before  the  motion  for  a  new  trial 
is  heard.     United  States  y.  Hodge,  21^. 

18.  The  practice  in  Louisiana  allows  the  sureties  to  be  sued  without  joming  die 

principal.    Rid. 

19.  Where  the  plaintiff  excepted  to  the  opinion  of  the  court,  which  opinion  was 

more  adverse  to  the  defendants  than  to  the  plaintiff,  this  court  will  not,  at  the 
instance  of  die  plaintiff,  reverse  the  judgment,  althon]?n  there  may  have  been 
error  in  the  instructions,  provided  that  error  consisted  in  giving  the  plaintiff 
too  much.    MeMicken  v.  Wtbb,  292. 

20.  Under  the  peculiar  drcumstances  of  this  case,  the  counsel  for  the  appellees  was 

permitted  to  strike  oat  his  appearance,  but  such  withdrawal  most  not  au- 
thorize a  motion  to  dismiss  tor  want  of  a  citation.  UniStd  States  v.  Yates, 
606. 

21.  The  appearance  of  counsel  does  not  preclude  a  motion  to  dismiss  for  the  want 

of  jurisdiction,  or  anv  other  sufficient  ground,  except  the  want  of  a  citation. 
It  IS  the  practice  of  the  court  to  receive  such  motions  after  an  i^pearanoe  has 
been  entered.    Rid. 
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S2.  Undor  tbrt  rnkt  of  Ait  court,  it  U,  in  gtaanl,  of  no  importanee  to  llie  ippd^ 
lant,  whether  an  appeanuioe  for  the  appellee  ia  or  ia  not  eolwed  on  the  ne- 
ord.    If  the  appeal  haa  been  regnlarij  proaecnted,  he  ia  aa  mach  cntMed  to 


judgment  in  the  one  case  aa  in  tte  other.    JM. 


END   OP   TOLUMB   TI. 
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